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IN THE UNITED STATESDISTRICT COURT
FOR THE WESTERN DISTRICT OF PENNSYLVANIA

CARLO L. THOMAS, )
)
Plaintiff, )
) 2:16<v-01557
V. )
)
BRONCO OILFIELD SERVICES, )
)
Defendant. )
OPINION

Mark R. Hornak, Chief United States District Judge

Thiscase presents an intricate combination of record fastensidered in the context of
the legal principles applicable to cases arising under Title VII of the Civil Rights Act of 1964,
along with the Federal Rules of Civil Procedure, the Federal Rules of Evidemdethe
allocation of decisional responsibility between the Court apdy. While many of the events
central to the disposition of these matters are straightforward, not much else about tlss case
The Defendant has moved for summary judgment on all claims, a motion the Plaintiff opposes.
The question before the Court is whether these matters may be properly resolved wiitlabut a
as the Defendant contends. Because the Court concludes that they cannot, the Defendant
Motion for Summary Judgment will be denied, and the case set for trial.

The Plaintiff, Carlo Thomadss African-American.He worked for Defendant Bronco
Oilfield Services as a Flowback Hand. Over the course of ten (10) months, four (ndiffen-
African-American coworkers on four (4) different occasions called Plaintiff thnd- or a
variation of the n-word while he was at woflkhe record reflects that the coworker involved in

the first incident was issued an oral warning by the involved frontline supervisor, and that onc
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the Defendanis more senior officials eventiha learned abouthat and the other subsequent
incidents, it fired the offending employees who then still worked for the company. Plaintif
himself was later terminated from employment foemttince violations. Plaintiff now brings
hostile work environment discrimination and retaliation claims under Title VII and the paralle
provisiors of the Pennsylvania Human Relations Act. Becaussasonable jury could conclude
that the circumstances present in thiseca@nstituted a hosé work environment for which
Defendant was vicariously liable, and because a reasonable jury camgldde that either or
both of Plaintiffs protected activities of filing EEOC Charges and complaining of Iracia
harassment were &but for’ cause of l# temination, Defendars Motion for Summary
Judgment will be denied.

I. BACKGROUND

A. Eacts

The resolution of the DefendastMotion and the consideration of the arguments of the
parties requires an extensive review of the record. The following material facts are undisputed
unless otherwise noted. Defendant Bronco Oilfieldvises (“Bronco™) provides drilling,
workover, and production completioargices in the oil and gas industry. (Defendantoncise

Statement of Material dets (“Def.’s CSMF”), ECF No. 113, T 12) Plaintiff worked in

! Thefacts are taken from ¢hevidence of record that is either undisputed as indicated lyatties, or not fairly
disputed on the recordisputed facts aréiewed in the light most favorable to the noningvparty in accordnce
with Anderson v. Lilerty Lobby, Inc., 477 U.S. 242, 255 (1986). kfficiency, theCout omits separate citations to
Plaintiff’s (Responsive)Statanent of Genuine dauies, ECF No. 117 (“Pl’s CSVIF”), where Plaintiff clearly
admis to a fact containg in Defendat’s CSMF. Similarly, the Court omits sepée citations to Defenthts’
Resposeto Plaintiffs Statement of Genuine Issues‘Def.’s Respons® where Defendantlearly admits to a fact
contained in Plaiiff’s CSMF. The Cout further omits duptative citations to both partié statements of facts
where the parties allege identictcts.

2 In a number of instances, Plaintiftinits Defendant’s stated factsut then denies the allatons because they are
“incomplete,” and adds adddnal material, denials of unstated facts, and impespegal conclusiong=or instance,
he admits that the Harassment Policy contained certain provididnthen “denes that tle cited procedure is
effective.” (P1.”’s CSMF 1 7) These types of responsasitravere the Western District of Pennsylvais Local Rule
LCvR 56(C)(1), which instructs the party opposing a Motion for Summadgrdent to admit or dergech fact set

2
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Defendants Washington, Pennsylvania, shop, as a Flowback Hand beginning on April 15, 2014.
(Id. 19 1617).

Defendant maintais a policy (“Harassment Polty”) prohibiting discrimination and
harassment based am employee’s protected status, including asmployee’s race. Def.’s
CSMF { 5.) The Harassment Policy includes a non-exhaustive list of exampieshitited
conduct, including the use of racial slurs. (DeCSMF { 6PL.’s Ex. 18, ECF No. 11720, at
9.)® Defendant also maintains an Equal Employment Opportunity Policy that prohibits
discriminaion based on “race, color, natural origin, sex, age (40 andepy disability or any
other protected status where otherwiselifiigd.” (Def.’s CSMF 9 4; P1.’s Ex. 18, ECF No. 117
20, at 9. The Harassment Policy contaimeeporting procedure for employees who believe they
have been subjected to discrimination @rdsment. (Defs CSMF § 7.) The Policy also
prohibits retaliation against employees who raise complaints under it. (Id. I 8.) The Policy
instructs all supervisors and managers“take appropriate action to prevent incidéntd
harassment from occurringPl(’s Ex. 18, ECF No. 11720, at 7.) Should a supervisor or
manager receive a complaint or report of harassment, the Policy requimesoticentact Human

Resource‘to institute prompt investigatory measures and appropriate renaeiigad.” (1d.)

forth in the movarit Concise Statement and explain deits of the movant stated &ds. This Rule does not
authorize nonmovants to eq denials of other, unstated facts‘imferences. For the sake of efficiency, the
Courtwill not note each irtance where such occurs and the additional material dogsspohd to the fat as it was
stated but will address any additional factseded by Raintiff that arguablyraise materal factual issus.

3 Plaintiff denies thathe Harasment Policyexplicitly states that it applies to racial harassment, citirsgEixhibit
18, ECF M. 117-20. Exhibit 18includesDefendnt’s statement of position in response Thomas’s EOCC Clarge.

It includes a copy of Defendait Harassment Pialy, which states th&t[sJome exampes of prohilited conduct
are . .. racial slyt and also protbits “[c]reaing a working enviroment that is intimidating, hostile, or offensive or
that adversely fects an emplgee’s work performance because of . .lurs.” (ECF No. 11720, at 6) The Cout
concludes that this document does not create a disputed faet & to whether thdarassnent Policy prohibited
racial harassmme—it did.

4 Plaintiff “denies the inference that Bront®equal opportunity policies weagplied oreffective at his worklace.”
(Pl.’s CSMF ECF No. 117, 1 4.) This denial does not ateea disputed issue ae this fact because whether
Defendant’s policies were effective does notelar on whether Defendant had an equal opportunity policthat
policy’s content.

3
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Upon hire, employees receive a copy of the Harassment Policy during their orientation,
and Bronco disseminates the Policy through its intranet’$0@5MF § 9.) Employees receive
training on tke Policy, either in person ahrough a learning management system. (Id. ¥ 10.

Defendant also has an attendance policy, which requires employees to notify their
supervisor or department manager as soon as an employee knows that she wilbeesasent
or late. (Id. § 12.) The a&tdance policy also provides that the District or Location Manager has
the sole discretion on how to treat an empbdyfailure to call in to provide notice of lateness or
absence. (Id. 1 13.) The attendance policy further specifies that bemgt abbshte without
proper notice will subject an emplegto discipline, including dismissal. (Id. { 14.) District
managers have discretion in disciplining employees and enforcing the polidy18d.

Plaintiff received, read, and acknowledged éddint’s Harassment Policy and Code of
Business Conduct when he was hired. (Id. 19128 Plaintiff also understood Deidant’s
attendance policy, including the requirement of giving notice if he would be late or absent. (Id
1 23.) As a Flowback Hand, heoiked on remote job sites as well astlae Defendaris
Washington, PA, shop. (Id. § 20.) When he was hired, his supervisor sties\WW¥elty, who was
later succeeded by Marty McNulty. (Id. § 21.) Plaintiff also reported to thehividen
location’s District Manager, Michael Segersd(22.)

In or around July of 2014, Seth Krenzelak, a non-supervisory employee of Defenda
said to Plainff, “Hey my [n-word],”® in the shop during work hourgDef.’s CSMF | 24.)

Another emjpyee who witnessed this exchange reported the incident to McNwlhg met

5 Given the context in which this case arises, the Court conclidésa reader havingational awareness
understands exactly what racial epitiseat issue here, so the Coueenot recount it verbatim. See Castleberry v.
ST Group 863 F. 3d 259, 264 (3d Cir. 201 Bite v. Manor Junior College, 301 F. Supp. 3d 478,-83QE.D. Pa.
2018).

6 Plaintiff contends tht “the allegation isincomplete” because it does not include that “Plaintiff reported the
incident to McNulty the same day it happerietiaintiff cites to his depositiotesimony, but that testimony states

4



Case 2:16-cv-01557-MRH Document 130 Filed 11/30/20 Page 5 of 55

with Plaintiff and asked Plaintiff what he wanted McNulty to doef(’s CSMF { 25.) Plaintif
told McNulty that he was upset, humiliated, angry, and disgusted, and répt®dre] the
supervisor, [you] shdd do what [yu’re] supposed to do. Dowhat’s right.” (Dep. of Carlo L.
Thomas(“Thomas Dep.”), ECF No. 1143, at 48:12-18.) McNulty instruted Krenzelak to
apologize and allowed Plaintiff to leave for the day after McNulty asked Plairtiéf wantedd
return to work and Plaintiff said he did not because he t@as upset. (Def.’s CSMF { 26;
Thomas Dep. 48:1@24) Krenzelak told McNulty that he made a mistake aad Yjust trying to
be friendl.” (Def.’s CSMF | 27; Dep. oMarty McNulty (“McNulty Dep?”), ECF No. 1144, &
49:16-17.)

Beyond leaving early that day, Plaintiff did not miss any work as a result ofdakis
use of the racial slu(Def.”’s CSMF { 28.Plaintiff and Krenzelak continued to work on the same
job site. (Id. § 29.) Although RHtiff told McNulty that he did not wanb be in Krenzelak’s
presence again, McNulty scheduled them to work the same shifts, but in different trucks
(Thomas Dep. 51:24.) Plaintiff did not have to interact with Krenzelak. {D&CSMF | 29
Thomas Dep. 52:18.7.) At the time of the incident, Plaintiff did nofpret Krenzelak’s use of a
racial slur to SegersDef.’s CSMF { 30.) At some point after the incident, but not around the
sane time period as the incident, McNulty reported the incite@egers.Fl.’s CSMF {1 30,
37.) Neither McNulty nor Segers reported this incident to Deferidafitman ResourceSHR”)
department(Pl.’s CSMF 11 3,739; Def’s CSMF | 50; McNulty Dep. 44:145:2), and Plaintiff
did not report Krenzek’s use of a racial slur to HR until February 4, 2015:gRISMF | 3J

In October of 2014, Flowback Operator David Emrock, another non-supervisory

employee, directed the n-word toward Plaintiff while they were alone together in a company

that “Somebody—I don’t know who went and reported to Marty MdNu” (Dep. of Carlo L. Thomag‘Thomas
Dep”), ECF No 114-3, at 47:913.) This testimony does not creatdispute of material fact.
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truck. (Def.’s CSMF | 32.) Plaintiff did nioreport the Emrock incident to any supervisor$i&

at that time. (Id. § 33.) However, Plaintiff did not work with Emrock after that @ddyf 34.)
Defendant terminated mhrock’s employment on January 20, 2015, for unsatisfactory
performance. (Id. 13) Between the incidents with Krenzelak and Emrock, from July 2014
through October 2014, Plaintiff did not feel that his work environment impeded his ability to do

his job. (Id. T 367

7 Plaintiff denies his, claiming thait mischaraterizes his deposition, in which the following exchange toakepl

Q: Now, between the time of theeS Krenzelak incident in June or July of 2014 and the ®avi
Emrock ncidert, October 2014, did you have any problems with your work environtheit
impeded your ability to perform your job?

A: No.
(Thomas Dep. 57:258:5.)

Plaintiff submitted an affidavit in opposition to Defemnds Motion for Summary Judgmenty ivhich he
sdd he “thought that Braco’s attorney was talkg about [his] physicalvork environment” and staed that his fear
of being the target ofacial attacks“made it mentally and emotionallmore difficult for [him] to concentrate on
[his] work.” (Declaration of Carlo L. Thomas i@ppostion to Def.’s Motion for SummaryJudgment(“Thomas
Decl.”), PI’s Ex 9, ECFNo. 117-11, at 3-4.) The record does not reflect that the Plaintiff reviethedtranscript of
his deposition and advised the officer transcribing it of any sughges to the substance of his testimony. See Fed.
R. Civ. P. 3@e).

Defendant urges the Cduo disregard this affidat as a “sham affidavit,” which the Third @cuit has held
is insuficient to create a genwgrissue & material fact.See Jiminez v. A Am. Rahskdler, Inc., 503 F.3d 24251
53 (3d Cir. 2007 (“[A] party may not create a material issue of fact tcedefummary judgment by filing an
affidavit dispuing his or her ow swarn testimony without enonstraing a plausible exjination for the confiit.”
(quoting Baer v. Chase, 392 F.3d 609, €24 Cir. 2004)).“The timing of the affidavit, whether there éplausible
explanation for the contradictory staents, and whethr there is independent evidencetle record supporting the
affidavit, may ke corsidered when determining whethen affidavit is a shan.” J.R. v. Lehigh Cty., 534 FApp’x
104, 108 (3d €. 2013). Plaintif’s affidavit is not notaized. (See Thomas Declt does contain an affirmation on
peralty of perjuryascontemplated by 28.S.C § 1746. It is not datg as required by § 1746. Howevé&pursel
has requested that the Court treasitlaed on the day it wasled, February 152019 The Cout will do sq as the
date is only pertinenbdar as it indicées that the dfdavit wassworn after Plaintif’s deposition.

In geneal, “prior depositions are more reliable than affidavitiminez, 503 F.3d at 253. However, when
deposiion gimony is ambiguous or incomplete, subsequent affidanay help to @rify the testmony without
being disregarded asah documents. Morini vCastle Cheese, IncNo. 16-1739, 2013 WL 5436928, at *11
(W.D. Pa. Sept. 27, 2013yhe Court will na disregard the affidait wholesale, but will instad consider, for each
occasion that it isited but Defendant contests the citation, whether tligra plausible explanation for any
contradictory statements in question and whether indepereemtirevilencesupports the affiavit’s statemers.

Plaintiff’s declaration statemesithat his answer to the quists noted in his deposition related only to his
physical work environment will be disregarded in applying these ptesdecause theare sufficiently h conflict
with his deposion testimony. Platiff was deposed at letfyabout the circumstaas surrounding the racial slu
incidents at work. During follow-up quéshs about thse incidents, he was asked whetthe had problems or

6
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In December 2014, Plaintiff was written up mno-call, no-show. Ifl.  37.) At that
time, he informed Segers for the first time of the Krenzelak and Emrock mtgjdsithout
revealing Krenzelak and Emrdekidentities. (1d3 Plaintiff did not dispute that he no-call, no-
showed, but told Segers Helt the disciplinary ation was unfair becausghese gus,” (thatis,
Krenzelak and Emrock) had not been disciplined for what they did. (Id. 1 38; Thomas @ep. 59
10.) Segers asked Plaintiff for details, such as who used the slurs and wtieRlasntiff
responded to Segery btating“[d]on’t worry about it,” and did not provide any detailéDef.’s

CSMF 1 393 Segers told Plaintiff that he would act on his behalf if he needed help and

issues with his widk ervironment. His unequivocaino” as set forth above is not ambiguous or incompldie
subsequent explanation in his declaration does not adeécgyde he was nevguestioned about his physical \Wwor
environment and the context of the questioning Wearly his perception of the work environment in light of the
Krenzdak and Emrock incidda The Court will therefore disregard the affidavit staens regarding his work
environment to the extent that thaiPliff now says that his answer was limitexdhis physical work environment.
The qegion and the answer widitand, and such will be what the Court considers.

The Defendans argument from tht deposition testhony thatit is indicative that as a subjective matter the
Plaintiff was either not subjectively impacted by being catlexin-word or tht the coworker conduccould not be
consideredsevere or pervasiveeads too muclinto the question as asked and answefeén if the Plaitiff could
still “perform his job; that would not mean that the harassment had not been alarsbezere or pervasive, but
only that literally, the Plaintiff could still do his job, whether by toughing his way thitolgso to speak or
otherwise. That does not necessarily equate to @ugion that the actions of the Plaintéfcoworkerscould not be
found to hae been unwelcome, mevere necessarily not severe or pervasive. Of course, the Defengaseek to
argueto the jury that taPlaintiff’s conditions of employment weenot altered by the incidentsiasue here, or tha
the conduct involved was not abusive or did hetome severe or pervasive,tbn the Courts judgment, the
Plaintiff’s answer to the question actually askeithercommands such cotasions, nor does it precladhem. It is
thereforea “genuiné issue of a fact that isnaterial”

8 It is disputed whether Segs knew abouthe slurs beforehand. McNultiestified in his deposition that he told
Secers about thincidentsat some point but could not recall when. (McNulty Dep:26253:2.) Howeer, it is
undisputed that December 2014 was the first time thamtiffdaold Segersabout the incidents. (Des CSMF { 37;
Pl.’sCSMF 1 37.)

9 Plaintff denies this sttement, ding to his deposition tésony and to is Declaration. In s deposition, the
following exchange took place:

A. | complained ¢ Segers abouteing called a [n-word] in December of 20350r ‘14, rather,
December 2014, about me being called a [meljvtwice.

Q. Okay.

A. By Seth [Keerzelak] and ano#r guy.

Q. Whowasthe other guy?

A. David Emrock.
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instructed Plaintiff to let him know if anything happened again. (Id. $2499wever, ges did
not find out until February of 201%s a result of Plaintifs later contact withtHR, who the
enployees were who had used the slurs. (Dep. of Michael Sé€gaegersDep.”), ECF No.
117-23, at 57:48.)

In January 2015, Jose Vasganother non-supervisory employee, said to PlaintHf,
you, [n-word]. F yu, F’ing [n-word]” in the presence of other coworkers at a remote joh site
(Def.’s CSMF { 41; Thomas Dep. 61:82:8.) Plaintiff had aske®argas, “Jose, what does Jose
mean inSpanish?” (Thomas Dep. 62:57.)

Another employee reported the incident to McNulty befoenBif got a chance to do
sa (Def.’s CSMF | 42; Thomas Dep. 62:53:1.) McNulty spoke to Plaintiff a few minutes
after it happened. (Thomas Dep. 683 McNulty asked Plaintiff if he wanted to leave work,
and Plaintiff said he did. (Thomas Dep. 63:28) Because they were at a field location,
McNulty did not let Plaintiff go home from the job site, but separated Plaintiff and Vargas by
having them perform different tasks until they were finished wighabrk and could returnirg
separate vehidg to the yard. (Thomas Dep. 63:23; McNulty Dep. 58:1621.)

McNulty then informed Segers of the Vargas incideitef(s CSMF 9 42.) Segers
notified the Diretor of HR, Stan Brouillette, on January 28, 201Bef.’s CSMF 9 43; Pl’s

CSMF 1 43.) Defendaniréd Vargas effective February 4, 2015.@CSMF q 47; P1.’s Ex. 13,

(Thomas Dep. 52:121.) This edimony daes not say that Plaintiff told Segers the names of the iddals who
used the racial slurs. It does not contradict Ségergimony that “He did not give me a name . . . he was asked
who and when and he did not give that informatiort (fegers Dep. 8:20-70:2) Plairtiff’s other cited testimgn
does not pertain to whether he told Segers any namesitatiencto his Bedaration, at I 11,lso does not discuss
any information he mvided to Segers. Thers therefore no material disputd fact as to whetherl&ntiff told
Seayers thenames of the people who used the slurs.

10 Plaintiff denies tts statement, &jing that Segers never madesthiatenert to Plaintiff. He cites toils deposition
testimony, Thmas Dep. 60:28, which does romention Segers maRkg such a statement balo does notliscuss
Segers’s conversation with Plaintiff. He also cites to his Declarata 1 12, which &so deesnot say one way or the
other whetler Segers made thistatenert to him. This denial, whout recad evidence to support it, does not suffice
to create a disputed fact issum this point.
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ECF No. 11715, at 15.) Brouillette then called Plaintiff on February 5, 2QD8f.’s CSMF

43; Thomas Decl. 1 1BDuring the call, Plaintiff recountethe Vargas incident to Brouekte.

(Def.’s CSMF 1 44.) Brouillette agklif any incidents had ever happened before, and Plaintiff

then told Brouillette the details of thedfzdak and Emrock incidest (Def.’s CSMF 1 4445.)
Brouillette followed up wth an email to Plaintiff, recqeging details of the prior incidents

so that he could investigate them; however, Plaintiff did not relspothe email. (Def.’s CSMF

1 46.) Brouilette discussed Platiiff’s complaint with Senior Director diR and Employment

Counsel Tonja Kig, who recommended that Krenzelak andrgéa be terminatedrom

employment (Def.’s CSMF 9 47.)'1

11 plaintiff also ntes that Segers tolBrouillette that he felbad for Krenzelak because he héad astring of bad
luck” including a car accident. (A CSVIF 1 97.) Defendant objds to this as a hearsay statemand argwesit is
therefore inadmissible and cannot be considered on summangmd ®e Fed. R. Civ. P. 56(c)(2). Segé&ss
statement is dersay-within-heasay, and therefore will only be admissible, undule 805, if“each part ¢ the
combined statements confies with an exception to theile.” Fed. R. Evid. 805. Thierst layer of hearsay, Seg&s
staement to Brouillette, is ataiement by a party opponent. Because Segersnieit’s employee, was making ¢h
statement to HR about a matter within the scope of the employment relatnsdtis thoughtson firing an
employee whom he supervisedhis staterart is admissible under Rule 801(d)R) because it is not hearsay. The
second layer, Brouillee’s email to King relaying this statement, would be admissible under the framework for
emails laid out by Judgeabier in In re Oil Spill by the Oil Rig“Deepwater Horizon” in the Gulf of Mexico, on
April 20, 201Q MDL No. 2179, 2012 WL 85447 (E.D. La. Jah,2012). In that case, the Coidentified five (5)
requirements to satisfRule 803(6)’s businessecords exception:

(1) “[T]he email must have been sent or recgiaeor near the time of ¢hewent(s) recorded in
the emd.”

(2) “[T]he email must havbeen sat by someone with knowledge of the event(s) documented in
the emd.”

(3) “[T]he email must have beenrgeor received in the course of a regular business activity,
which requires a case-by-casmadysis of whether e praducing defendant had a policy or
imposead a business duty on its employee to report or recorichthienation withn the email.”

(4) “[I1t must have been the producing defentkaregular practice to sendroeceive emails that
recordthe type of event(s) documented in theadrit

(5) “[A] custodian o qualified witnessmust attest that these conditions hagentfulfilled . .

Id. at *3 (footnots omitted). The Court concludes that all five (¥neents are satisfied here. Nothing suggests that
the email was not sent around the time Brottédlspoke to Segers about firikgenzelak, or that Brouillette l&ed
knowledge of his conversation with Segers. It appBeosillette sent the email in theourse of evaluidng, with the
head of HR, whether to fire Krenzelak and Pressley, whiehregular business activity. Nothing suggests ith
was not the HR demment’s regular practice to discuss such matters viailerad the Court presumes that a
witness, such arouilette or King, could attest to tbethings.



Case 2:16-cv-01557-MRH Document 130 Filed 11/30/20 Page 10 of 55

The next day, Brouillette calleBlaintiff and informed him that Krenzelak and Vasga
had been fired for using racial stuand encouraged Plaintiff to contact him if he experienced
any additioml problems or retaliationDef.’s CSMF 9 48.) King also spoke to Plaintiff on the
phoneard told him to contather if he needed anything. (Id. § 49.)

Defendant also disciplined and counseled McNulty and Segers for failing to eticalate
Krenzelak andEmrock incidents tcHR in a timely manner(Def.’s CSMF q 50.)? Plaintiff was
satisfied wih Defendan’s reponse to the Varg incident. (Def.”’s CSMF  51.)

Between the incidents with Emrock and Vargas, from October 20bdgtn January
2015 Plaintiff stated that he had no issues with his work environment. (Thomas Dep. 72:1
73:1) Plaintiff took the day off work to visit his doctor the day after the Vargas incident and
was prescribed medication for anxiety and depressiiris CSMF | 87; Dé’s Reply 1 87;
Thomas Dep. 72:2175:9.) His doctor did not recommend that Plaintiff not rettorwork.
(Thomas Dep. 75:246.) Plaintiff took the medicationof “about a month,” but then stopped.
(Thomas Dep. 75:119.) He did not follow up withik physician’s refemral to a psychologist or
psychiatrist. (Id.) He did not visit his physician for this issue afieinitial vigt. (Id.)

On February 19, 2015, Defendant received notfca charge of discrimination filed with
the EEOC (First EEOC Chargd. (PL.’s Ex. 10, ECF No. 11712, at 15. The First EEOC

Charge referred to dates between July 1, 2014, and January 31, 20%5XP15, ECF No.

This staterart is admissiblebut it is immatiial to the issueat hand because Krenzelak ultimately was
fired and Segers told Brouillette that imefact would fire Krenzelak if HR instructed hita do so. (B’s Ex. 10,
ECFNo. 11712, at 17.)

12 Plaintiff denies this statement on the basis theCorrective Action Report‘CAR”) given to Sgers and signed

by Seges was never sigrieby a management official. (S8&’s Ex. 10 ECF No. 11712, at 7.) However, Seg
testifiedthat his superior, Mark DeGarmo, gave hirfiraal warning for not escalating the December 2014 incident.
(Segers Dep. 102:23.) Kingalso testified in her deposition that sheswWcertain” that Segers (anificNulty) had
been written up for ot escalating information about Plaii’'s complaint in a&imely fashion. (King Dep. 83-24.)
Plaintiff’s denial does not create a disputed factsalé, as the fact thatsupervisor did not sign tHeAR does not
directly contradict Segeisand Kings testimony that Segers was written up.

10
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117-17, at 2.)

On March 9 and 10, 2015, Defendant conducted anti-harassment training at the
Washington, PA, shopld. 1 53.) Plaintiff said the trainingpnsisted of an anti-harassment video
that mostly focused on sexual harasshimrt dso addressed racial harassment. (Thomas Dep.
81:1282:12.))

On March 15, 20152 another non-supervisory coworker, James Presslegddikintiff
a “ninja” while the twowere on a remote job site. (D&af.CSMF 9 54; Thomas Dep. 78:6
79:12) A supevisor, Tory Hale, was present and immediately disciplined Pressleyft.’§D
CSMF 9 55. Hale reported the incident to management, and Pressley was terminated the
following day. (1d.}* King recognized that Prdsg’s use of the word “ninja” “could consitute a
hostle work environment and/or retaliation in light of [Plaffifis claim.” (P1.’s CSMF { 135.)
Segers also calledraeeting in the shop to emphasize that such behavior was not acceptable and
that any music played in the shop must‘dlean” and not use the word. (Def’s CSMF  56.)°

After Pressley was fad he sent Plaintiff threatening text messages, using the n-word and
telling Plaintiff to “meet him [at] the gas statialown the road.” (Def.’s CSMF § 57; Thomas
Dep. 79:910.) Segers forwarded these messages to Kingf.’§ CSMF  57.) King sent

Pressky a “cease and desist” letter. (Id. 1 58.)

13 Plaintiff deries that this occurred on March 15 and says it actialyoccurred on Matt16, 2015.(P1.’s CSMF
1154.) This discreprcy is immateria

1t is undisputed that Haleported the incidentvhen the team returned to the shbpt that Thomas and Pressley
were still together at the remofeb site. (Thomas Bp 79:5-8.) Plaintiff characterizes Hdke reporting as
“delayed” (Pl. CSMF { 100.) However, context clarifies thidale reported the incident to Segers the saae d
when the team returned to the shop from the job Shdether that isa “delay” for purpoes of the prompt and
remedial action reysis for discrimination is a question of law, not a question of fact.

15 plaintiff denies this statement on the basis thaé&sgd at his deposition that he was not sure when, exdhgy,
meeting happened.hiis denial does not create a disputed issue as to whethea supdting occurred. Plaintiff also
denies this stateemt on the basis of the statent in his Declaratiorthat he never heard Segers makech an
announcement or never heard his coworkers taltbogit such a meetingThomas Decl. { 16.) Setting aside the
fact that Plaintiff did not testify in his deposition that theeting did not occur, the fact that Plainfiff his later
Declaration) desnot recall the meeting is not evidence that it didhappen.

11
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Plaintiff filed a secondCharge of Discriminatin (“Second EEOC Charge with the
EEOC on March 18, 2015, alleging a racially hostile workiremment. (Defs CSMF { 59.)
Plaintiff also believed at that timkat “white guys” did not want to work with himP1.’s CSMF
1 138; Thomas Dep. 93:484:18.) His supervisors scheduled him to work with African-
American leads, but he also occaslbnavorked with whie leads after March 2015. (Thomas
Dep. 94:218.)

On or about March 232015, McNulty was speaking to Mark Hale in gtep. Plaintiff
overheard part of the conversation and accused them of saying negative thirigarabgual)

The acual content of the conversation is diggditbut Plaintiff testified that he heard only
snippets of the conversation. (Thomas Dep. -@&222.) McNulty testified, and provided a
written statement to HR, that he and Hale were talking about employees wheslefint the

yard and Hale informed him that Plaintiff had cleaned it up and had done a good job. (McNulty
Dep. 65:2368:22.) Plaintiff testified that after he heard his name mentioned, he heard McNulty
say “troublemakr” and “downfall of the campany.” (Thomas Dep. 92:1218.) Howeer,
Plairtiff also testified that'l heard nothing before my mee” (Thomas Dep. 92:22.) McNulty
said in his written statement thRlaintiff “took out of context what [we] said about another
employeehat was trying to break down what we all worked hard to makerpjtferring] to a
digg]runtled employee that was justcently [laid] off. . . . Mark Hale is the only one that
mentioned [Plaintiffs] name and it wais a good ref[Jerenc&!(ECF No. 1223, at 8.)

On or about March 25, 201PJaintiff called Brouillette and complained that McNulty
was not talking to himthat he felt he was not being sent out into the field, and that he was being

denied hours and overtimedause he waworking in the yard ather than the fieldn retaliation

12
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for having conplained of the racial slurgDef’s CSMF 9§ 60; Pl’s CSMF 1 117, 12p°
Brouillette told Plaintiff he would look into these concerns. (Id. § 61.) It is disputed &vheth
Brouillette was able to substartgaPlaintiff’s clains. (Def.’s CSMF {1 6661 Pl.’s CSMF
1 61.) After Plaitiff’s call to Brouillette, management began sending him out to the field.
(Thomas Dep. 87:288:17.) Plaintiff was satisfied with how Brouillette addressed the
complaint. (Thomas Dep. 87:186.)

Plaintiff missed work without ndying a supervisor (no-call, no-show) in December of
2014 and was written up as a result. On March 4, 2015, Segers reported to Brouill&titegand
that Plaintiff showed up for work late, at 7:23 A.M., ewt‘shop tim& was 7:00 A.M.(PL.’s
CSMF { 121.) Markae asked Plaintiff if he was told that shop time was 7:00 AINI’s Ex.
10, ECF No. 11712, at 13.) Plaintiff said he was not. (Id.) Hale said he would give him the
benefit of the doubt but instcted him to show up at 7:08 the futue. (Id.) Plaintiff responded
that he was going to clock out and go horfid.) He then said “[t]his is bullshit this is
harassment am.” (1d.)*’

On March 11, 2015, Segers told King that he was informed that Plaintiff had not turned
in Department of Transporiah (“DOT”)-mandated driver logs in some time and wanted to
know how she would like to proceed if he did not turn them in by March 16, @0115.CSMF

1 101.) King asked dgers “[h]ave you [terminated] other guys who are behind on their logs

16 Plaintiff and other Flowblack Hands wotke “100/100/4” schedule, Wwere they would work 100 houesweek
in the field for two (2) consecutive weeks, ane@rlwork in the yard for one forty (40) hour work wedRl.’s
CSMF 1 114.) In March 2015, Plaintiff wastuck in he shop to . . . work 40 hours a week, maybe a litibee, and
thats it.” (Id. 1115 Thomas Dep. 86:287:7.)

17 Plaintiff also cites to other employees who punched in dfer7t00shop time but were not penalized. (BI.
CSMF 1 125.) One employee arrived at BPone at 7:08, and two others wrote in their start time of 5:00 Ay

hard. (PI’s Ex. 14, ECF No. 11716, at2.) However, the timecards Plaintiff cites to do not refibether any of

the late emploges notified a supervisor thathey would be arriving late, or whether any of those employees were
counseled for arriving latd o the extent this can be characterized &dispute’; it ultimately is immaterial because
Plairtiff was not disciplined for arrivingteaon March 4, 2015.

13
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anytime during the past 3 year. . . If not, what have you done in the past?” (Id. J 136.) On
March 16, 2015, Plaintiff was issued a warning, namely a Corrective Action RepaIR’(), for
his being nine (9) months behind ¢éompleting his DOT logs(Def.’s CSMF 1 63.8 Plaintiff
signed the CAR, and even though he felt it was unfair, he did not object to or dispute the
warning, and did not complain to Brouillette about it when he spoke to him ten (10) days later.
(Id. 1 64; Thomas Dep. 96:19.) On March 30, 20155 gjers emailed King a screenshotted text
that he sent Plaintiff saying he needed to fill in for another emplgyéés CSMF § 128.)
Plaintiff did not respond and did not fill in and was not disciplirietl’s Ex. 10, ECF No. 117
12, at 21.) On another occasion in April of 2015, Segers sought advice from HR about an
unidentified issue concerning PlaintifiPl.’s CSMF § 137.) Brouillette advised him “write
him up like we did the other emplay® and askedor King’s view. (A.’s Ex. 10, ECF No. 117
12, 4 20.) i does not appear from the record that Plaintiff was ever written up or disciplined for
whatever that issue was.

In around September of 2015, Plaintiff again fell behind on Q3 gs. Oef.’s CSMF
1 65)!° McNulty prepareda CAR for this event but did not issue it to Rkff. (P1.’s Ex. 17,
ECF No. 11719, at 6.) On Sdpmber 19, 2015, Plaintiff was a maH, no-show to work and

McNulty prepared another CAR. (D&fCSMF 1 66.3°

18 pPlaintiff denies that he actually failed to turn in his DOT logs, on blasis that if he had failed to turn in ROT
logs for nine (9) months, that would have been theodeof June 2014 to March 2015, but his performance
evduation in June 2014 did not mention a faéiuo turn in his DOT logs(Pl.’s CSMF { 63.) A positive
performance evaluation from June 2014, the beginning of the pearietlich Plaintiff failed to turn in his DD
logs, does not bear on whether he failed to turn in his logsrfer(8) subsequent mtis. Nor does it bear on the
undisputed fact that Plaintiff was written up for this failuvareover, Plaintiff acknowlegkd that he had mistakes
in hislogs that causedrhn to be behind(Thomas Dep. 96:4.)

19 plaintiff denies tis statement on the bia that his logs needed correction, not that heaataslly “behind” on the
logs. This diference is semantic anchmaterial: if the logsieeded corredbn, they wee lacking in some accurate
information and were bglefi nition incanplete.

20 plaintiff denies that he was schedutedvork on Septermdr 19, 2015. (P’s CSMF { 66.)King testified thashe
did not look up any payroll records to check whether Plaintiff seasduled to work on that date. (Id.  133; King

14
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It is disputed whether Plaintiff receivedetBAR for the September 19 no-catlo-show.
McNulty said that he notified Plaintitéf the CAR when he returned to work the next day and
that he offered Imn a copy of the document, but Plaintiéfused to sign it. (McNulty Dep. 32:7
24.) Plaintiffsad that“l never received this document. | nevegnsg.” (Thomas Dep. 100:22
23.) McNulty told King tha “he just has not had [Plaintiff] sign yet.” (Pl.’s Ex. 17, ECF No
117-19, at 6.) Employees are not required to sign a copy of the CAR, but usually, onfeons
did not signa CAR, a management employee would sign the document as a witness indicating
that the employee received (P1.’s CSMF { 102

On September 30, 2015, Plaintiff was late torkwearriving at 10:45 A.M—withou
notifying his supervisor(Def’s CSMF { 68.) Welty gave him a CARand sent him home
(Def.’s CSMF 9 68.)?2 Tha day, Welty emailed Segers twpending CARs, including for the
September 19 no-call, no-show, and Segers forwarded them to HR.ERI. 17, ECF No. 117
19, at 67.)

Segers consulted with King, who thought that termination was appropriate in light of

Plaintiff’s prior attendance violations and issues with timely completing DOT laysf.’

Dep. 102:6103:23.) Plaintiff refers to his deposition testimpmghere hesaid “I don’t know where Iwas” on
September 19, and then said that he did not know if hes@sduledo work or not. (Thomas Dep. 10%1.) He
also refers to his weekly time report,which there was an entry for Saturday, September 19, 2015,dbatressed
out. (PL’s Ex. 7, ECF 1179, at 3) He also refers to adf-certification log of some kind, vith he filled out and
shows him a“off duty” on Septemberl9, 2015. These docusnis do not reflect whether Defendant scheduled hi
for work, and he failed to report to work without calling ing&s emailed King on September 22, 2015 and said
Paintiff “needed Saturday off. He was told to call [McNulty] to d$eweicould get it offHe never called in and
didn’t show up for wak.” (Pl.’s Ex. 10, ECF No. 17-12, at 9)

21 Segers approved of this CAR. (BICSMF  68.)

22 pPlaintiff points out that on Semtber 30, 2015, other employees arrived late to work and weneenaized. A
review of Plaintiff’s Exhibit 23 which provides a summary chart and copies of the timiedar the late employees
shows that several of the late employees clocked in atA.PL, and the latest time an employee clocked in was
7:24 AM. (PI’s Ex. 23, ECRNo. 117-25.) By contrast, Plaintifarived at approximately 10:45 A.M. (ECF No.
114-3, at 79.)
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CSMF 1 693 Additionally, Danielle Holland, the HR Leave of Absence Coordinator,
forwarded the CARs to King and informed her that Segers contactédxipétining this guy &
trouble and you have personally dealt with him on tise’p(P1.’s Ex. 8, ECF No. 11712, at 8.)
Holland further explained that Segers told her Plaintiff was behind on his logs again and
“wishe[d] to discuss possibly terminating [Plaintiff] because &as been so much trouble.
[Segers] stated he feels like Carlo is acting like he has a hold onbiesmse of his past of
speakingwith you.” (1d.)?*

While Plaintiff was on his way home, Segers called him and told him his employment
had keen terminated. (Def.’s CSMF 9 70.)?® Plaintiff respondé “F you. You retaliated against
me.” (P1.’s CSMF { 106.)The next day, Plaintiff returned to the office to turn in his company
property and to talk to Segers about the reason for his termiratibmo get the reason in

writing. (Def.’s CSMF q 70; Thomas Dep. 1053) Plaintiff also spoke to King on the phone,

23 Plaintiff’s lengthy response to thfactual statementdenie[s] the inferewe that Bronco fired Mr. Thomas for
legitimate, non-discriminatory reaschgPl.’s CSMF { 69.) This is degal conclusion that does not bear on the
factual issue of whether Segers consulted with King and Kilmgt recommended arvahy.

24 Defendat objects to the Court coidering this statement because it is hearsay. Segaegements are indage
hearsay within hearsasthey were elayed by Holland in an email. Under the same multi-faatalyss addressed
above, the Court will treat the email, ‘@uter” layer of heesay, as a business record underdR803(6) because it
was sent around the time Holland spoke to Beged reflets Hdlands knowledge of the evenis the email, it
was sent in the course of an HR consultation in the ordinary cadrbesiness, nothmsuggests that it was not
Defendants regular practice to send this tydeemail, and the Court presumes thatitness could attest to these
conditions

As to the imer layer of hearsay, Segers (declarangtatement to Holland, that is a statemena pgirty opponent
ard therefore is admissible as nonhearsay under Rule 801(d)(2)(D).

25 Plaintiff testified in his deposition that he could not remembert \Bagers told him the reason was fors hi
termination. (Thomas Dep. 103:281.) In his CSMF Plairtiff states that “[t]he reason for i termination went
from his attendance to unsatisfactory work performansebardination, attendance/tardiness datlre to timely
submit DOT logs consistent with managememstructiors.” (P1.’s CSMF § 108.) Theris no record support for
Plaintiff’s statement that the reason for therieation changed.
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ard she told him that he was terminated for policy violations, specifically attendaddailure
to complete his logs, and performance iss(ef.’s CSMF 9 72.)2°

White employees at Daidant’s Washington, PA, location who had never complained o
discrimination were issued corrective action and terminated for bésgntor lee without
giving a supervisor notice. (Id. § 73.) Plaintiff filed a Third EEOC Gaam December 2, 2015,
alleging race discrimination and retaliation. §d4.)

B. Procedural History

Plaintiff filed this lawsuit on October 11, 2016. (ECF No. 6.) The Court has rediewe
Defendants Motion for Summary Judgment (ECF No. 111), PlaitgifResponse in Opposition
(ECF No. 117, and all briefing and exhibits in support therein. Theurt then held Ora
Argument and the matter is ripe for the Césidisposition.

1. STANDARD ON SUMMARY JUDGMENT

Summary judgment is appropriate whé&here is no genuine dispute as to any material
fact and the maoart is entitled to judgment as a matterla®.” Fed. R. Civ. P. 56(a); Celotex
Corp. v. Catrett, 477 U.S. 317, 3238 (1986). The parties must support theisifion by “citing
to particular parts of materials in the record, including depositions, dotsneéattronically
stored information, affidavitsraleclarations, stipulations (including those made for purposes of
the motion only), admissions, imtegatory answers, or other materidl€ed. R. Civ. P.

56(c)(1)(A).

26 Plaintiff cites to his Declaration, where he stateattking also told himhe was being let go becae “you walk
around the yardike you own the place andathyou can’t be fired because you hawa charge with the EOC.”
(Thomas Dek 1 28.) The Court wiltisregard this portion of the Declaration, because it contrad&tdepiositio
testimony at 105:21106:4, in which he said the was nothing else he retad King saying, and offers as an
expanation for the ne materal only tha he could not previously recall evenytg she said. Plaintiff claimed that
since his depositiohe reviewed the EEOC Charge, which refreshed his red@h of the event. However, Plaintiff
received a hard copy ofEEOC Charge at the deposition ardi hn opportunity to review it at therte.
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Once that burden has been met, the non-moving party must det‘dpecific facts
showing that there is a genuine issue for tii@k the factual record will be taken as presented by
the moving party and judgment will be entered as a matter of law. Matsushita Elec.Godus.
Zenith Rado Corp., 475 U.S. 574 (1986) (quoting Fed. R..G#v 56(a) &(€)). To meet i&
burden,the “opponent must do more than simply show that there is soms@physical doubt as
to the materialfacts.” Matsushita, 475 U.S. at 586. The non-na@vparty “must present
affirmative evidence in order to defeat a properly supgani&ion” and camot “simply reassert
factually unsupported allagons.” Williams v. Borough of West Chester, 891 F.2d 458, 460 (3d
Cir. 1989). Moreovera party’s labeling or charactering a fact as “disputed” does not make it
so—the reord evidence the opposing party points to must support the dispute of fact, whether
through reasonable inference or otherwise. If the non-moving’p evidence merely is
colorable or lacks sufficient pralive force, summary judgment must be grant&aterson v.
Liberty Lobby, Inc. 477 U.S. 242, 2490 (1986).

In other words, summary judgment may be granted only if there exists no genuine issue
of material fact that would permit a reasonable jury to fiodtfie nonmoving party. See id a
250. “Where the record taken as a whole could not lead a ratidmer of fact to find for tle
nonmoving party, there iso ‘genuine issue for trial.”” Matsushita, 475 U.S. at 587; Huston v.
Procter & Gamble Paper Prods. Corp., 568 F.3d 100, 104 (3d Cir. 2009).

In reviewing the record evidence, the court draws all reasonable inferences in favor of the
non-moving party. See Reeves v. Sanderson Pluniiags., Inc., 530 U.S. 133, 150 (2000).
“The line Btween reasonable inferences and impermissible speculatidten ‘thin,” Fragale
& Sons Beverage Co. v.ilD, 760 F.2d 469, 474 (3d Cir. 1985), but nevertheless is critical

because ‘an inference based upon a speculation or conjecture does not creadteaamfactual
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dispute sufficient to defeat summary judgnm’” Halsey v. Pfeiffer, 750 F.3d 273, 287 (3d Cir.
2014) (quoting Robertson v. Allied Signal, Inc., 914 F.2d 360, 382 n. 12 (3d Cir. 188)).
inference must follow directlydém admissible evidenc&ee Anderson, 477 U.S. at 255.

It is not the ourt’s role to veigh the disputed evidence and decide which isemor
probative, or to make credibility determinations. segMarino v. Indus. Cratingo., 358 F.3d
241, 247 (3d Cir. 2004). Although somary judgment may be granted based on affidavits
conflicts of credilility should not be resolved on a motion for summary judgment unless the
opponents evidence istoo incredible to be believed by reasonable mihdssch v. Borough of
Pakesburg., 736 Rd 903, 909 (3d Cir. 1984) (quotingMvore’s Fed. Prac. § 56.15(4))Only
disputes over facts that might affect the outcome of the suit under the governing law wil
properly preclude the entry of summaunggment.” Anderson, 477 U.S.t&247-48. “Where the
defendant is the moving party, the initial burden is on the daféma show that the plaintiff has
failed to estalish one or more essential elents to his case.” See Podobnik v. U.S. Postal Serv.,
409 F.3d 584, 589 (3d Cir. 200%)t{ng Ceotex Corp., 477 U.S. at 3234).

.  DISCUSSION

Plaintiff asserts that Defendant unlawfully sustained a racially discriminatatyeh
work environment that he had to work in dod which the Defendant is respongiband that
Defendant terminated him for complaining of racial harassment both to the Defend&mttzand
EEOC Defendant argues that althouglaintiff was subjetto racially-chargedemarks directed
to him by coworkers, those remarks did o@ate a hostile work environment, and that even if i
could be found to have been such an environment, it was not one for wélfiehdantcould be
found to ke vicariously liable given that the statements at issue were made by coworkers, not

supervisors. Defendant asserts that it maintained an effectivédhamassment policy and
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promptly terminated the employment of tHéemding employees ortheir conduct was brought

to its attention. Defrdant alsocontends that Plaintif6 termination was lawful because it
followed multiple attendance violations, and there is insufficient record evidence to sapport
conclusion that those reasons weretgxtefor retdiation for the Raintiff engaging in conduct
protected by Title VII or that angtatutorily-protected actionfahe Plaintiff wasa cause of his
discharge.

In considering the Plaintif claims, and the Defenddst Motion, the same analysis
applies to both the Title VII clmms and those asserted under the parallel provisions of the
Pennsylvania Human Relations Act. Donaldson v. SEPTA, 821 ppxAl28, 129 n.2 (3d Cir.
2020) (citing Jones v. School Dist.phila., 198 F. 3d 403, 410 (3d Cir. 1999)).

For the following reasons, the Court concludes that because a rational jury could
reasably return a verdict for Plaintiff on both or either of his hostile work environment and
retaliation claimsthe Defendaris motion for sutmary judgmentwill be denied

A. Hostile Work Environment Claim

To demonstrate a hostile work environment basedaoial discrimination, a lpintiff
must show that: (1) she suffered intentional dmoration because of her race; (2) the
discrimination wa pervasive and regular; (3) the discrimination detrimentally affected the
plaintiff; (4) the discrimination would detrimentally affect asa@ble peson of the same race
in that position; and (5)espndeat superioliability exists. Andrews v. City oPhla., 895 F.2d
1469, 1482 (3d Cir. 1990) (supersedegbart by statute as recognized in Moody v. Atl. City Bd.
Of Educ, 870 F.3d 206 (3Cir. 2017)).

In evaluating a hostile work environment claim, a court must considétotfadity of the

circumstanes” including “the frequency of the discriminatory conduct; its severity; whether it is
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physically threatening or humiliating, or a meré&n§ive utterance; and whether it unreasonably
interfereswith an emplyee’s work performane.” Miller v. Thomas Jéérson Univ. Hosp., 565
F. App’x 88, 93 (3d Cir. 2014) (quoting Harris v. Forklift Sys., Inc., 510 U.S.287(1993)).
The enral question is whether the workplace conduct could be found to have worked an
objective change in the plainti§f conditions of employment. Abmson v. William Patterson
College of New Jers;, 260 F. 3d 265, 280 (3d Cir. 2001), quoting Faragher v. Boca Raton, 524
U.S. 775, 787 (1998).
I. “Severeor Pervasive” Discrimination

A hostile work envionment is actionable under Title VII only if it is so severe or
pervasive that italters the conditions otte victim’'s] employment” and creates an “abusive
working environment.” Clark Cty. Sch. Dist. v. Breeden, 532 U.S. 268, 270 (2001) (quotation
marksand internal citations omigd). The enviroment must be objectively hdge, not only
hostile in the plaintiffs view. See Harrj$10 U.S. at 21. Whethan environment is sufficiengl
hostile or abusivés also determined by considering the totality of the circumstances. Breeden
532 U.S. at 27071. “Severe or pervag:” is disjunctive, meaning that a sufficiently estne but
nonethelesisolated incident can create a hostile work environnt@adtleberry v. STI Grp., 863
F.3d 259, 265 (3d Cir. 2017).

Defendant contends that it is efad to sunmary judgment because the conduct Plaintiff
alleges does not rise to thevel of severity or peasiveness necessary to create a hostile work
environment. Defendant points out that Pl claim is based on four (4) incidents, involving

four (4) sepaate coworkers, vith each occurring several months apart. Plaintiff counters that the

27 «Severity and pervasiveness are alternative possibilitiesedwmmassment may be severe enough to contaminate
an environment even if not pervasive; other, less objectienabhduct will contaminate the waikce only if it is
regular and pervasiveNorfolk v. GEO Group, In¢gNo. 317-cv-204, 2020 WL 1873991, at *9 (W.D. Pa. April 15,
2020).
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n-word in mrticular is so offensive that would detrimentally affect a reasonable persam,
that supervisors tolerated non-supervisory kiyges’ use of the n-wordto such a degree that its
use in the workplace here should be imputed to Defendant

As to this issue, the first question to be addressed is whether the Ptaaoviirkers’
repeated use of the n-word directed at the Plaintiff could in these circumstancambted
constitute severe or pervasive racially hostibaduct. While it is true thathe Supreme Court
has instructedhat Title VII is not “a general ciNity code for the American workpta” Oncale
v. Sundowner Offshore Servs., Inc., 523 U.S. 75880(1998), the record here reflects conduct
that is fundamentally different in kind and degree than a case in which there ieoeiiive
bothersome condt The question is whethea jury could conclude that the n-word repeatedly
directed at Plaintiff in the circumstances present here was soieffeing “it need not happen
often to creat a hostile wrk environment.” Mintz v. Dist. of Columlia, No. 00-539, 2006 WL
1518954, at *3 (D.D.C. May 30, 200%).

The profound impact of the n-word, andibbeing directed at othg particularly in tte
workplace, has been recognizedother cases:The Cout expresses itsincere hope that little
need be said to establish the objective offensiveness, and the sevéray affense, of the [n-
word].” Nuness v. Simon & Schuster, Inc., 325 F. Supp. 3d 535, 547 (D.N.J. 200b8)ts have
repeatedly concluded that the use d finword] in the workgace is particularly odious and

offensive” Anderson v. Phoenix Beverages, Inc., No. 12CV1035D].2017 WL 9481014, at

28 The Third Circuit has explained that the alleged discriraiyatonduct must doviewed in context from the
perspective of a reasonable person of the same racial or étHukizround as the plaintiffSee Aman vCort
Furniture Rental Corp., 85 F.3d 1074, 1081 (3d Cir. 1996) (stating fiaintiff alleginga Title VII hostile work
environment claim must show that the racial harassrheotld detrimentally affect a reasonable person of the
same race in that pason”) (emphasis added); see also McGinest VE G&rvice Corp., 360 F.3d 1103,1BL16
(9th Cir. 2004) (stating that Title VII allegations of a rdlgichostile workplace must be assessed from the
perspective of a reasonable person of the same racial getthp plairiff); see id.at 1116 (‘By considering both
the existence and the severity of discrimination from the pergpedfta reasonablperson of the plaintifé race,

we recognize forms of discrimination that are real and hurtful, anchggtbe ovdooked if considered solely from
the perspective of an adjudicator belonging to a different grmpthe plaintiff.).
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*14 (E.D.N.Y. July 17, 2017), report and recommendation adopted sub nom. Anderson v.
Phoenix Beverages, Ing.No. 12CV-1055 (DLI)(ST), 2017 WL 4767447 (E.D.N.Y. Sept. 30,
2017) The United States Court of Appeals for the Ninth Circuit described itth® most
noxious racial epithet in the cemporary American lexon.” Monteiro v. Tempe Uniomdigh

Sch. Dist., 158 F.3d 1022, 1034 (9th Cir. 1988 a&so McGinest v. GTE Serv. Corp., 360 F.3d
1103, 1116 (9th Cir. 2004¥1¢ is beyond question that the use of fhavord] is highly offensive

arnd demeaning, evoking a history of racial leiece, brutality, and subordination. This word is
‘perhaps the most offensive and inflammatory racial slur in English, . . . a word esgiess
racial hatred and bigotry’) (citation omitted). “Far moré& thana “mere offensive utterance,

the nword is “pure anathema to African-American§priggs v. Diamond Auto Glass, 242 F.3d
179, 185 (4th Cir. 2001)see also Drouillard v. Sprint/United Mgn@o., 375 F. Supp. 3d 245,
26263 (E.D.N.Y. 2019)‘(The [n-word] evinces a hatred and disgust of African Americans and
invokes dehumanizing stereotypes that served to justify centuries of social, economic and
political discrimination.”); Mason v. SEPTA, 134 F. Supp. 3d 868,-8(E.D. Pa. 2015)The
remark is hardly ambiguous when it come to racial prejudice, as it has been desctibed as
‘paradigmatic slurtoward African-Americans and thenost socially consequential instif),

Daso v. Grafton Sch., Inc., 181 F. Supp. 2d 485, 493 (D. Md. 208®) Word in the English
language is as @aols or loaded with a®rrible a history?).

While there can be little dotithat the n-word being directed to another persould be
offensive and demeaningyalation of the Plaintifis claim nonetheless requires the assessment
of such a workplace harassment claim to rbade through the lens of &otdity of the
circumstancestest. The caselaw cited liye Plaintiff in support ofan argument thiathe n-word

would in all casesreate a hostile work environment eef to the use of the n-word by
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supervisors. Although the Plaintiff argues that when racist remarks are unchecketfethese
as if the epithet were directed at Plaintiff by bipervisas?® the auhority he cites for this
proposition is not directly othat pant, as in that case, Dahv. T.M. Protection Resources,
LLC., the plaintiff’s supervisor made the staknt “You F---ing [n-word]” to the plaintiff. See
689 F. Ap’x 1, 2 (2d Cir. 2017). While the Plaintif argument carrgesome forcejt still must
be considered as part of ttetality of the circumstancgsanalysis and dognot in and of itself
resolve the liability issue as to this tta

In considering the Defendéstmation, the Court must thefocus on a record which
includes evidence of the conduct of four (4) different coworkers males workforce in which
employees are sent with eacther into the field to work in smaller groups over long hours in
close quartersit is neither a leap of logic nor speculatimnconclude that a jury could rationally
find that an AfricanAmerican employee being directly addressed and referred to with the n-
word or a variation of it four (4) separate tinm®sfour (4) different coworlers puts him in the
middle of a workplace environment wheesa-based workplace harassment could reasonably b
found to be‘severé or “pervasivé or both3° Indeed the Defendant’s seniorHR manager statke
that there is no context in which the use of the n-word to address another person would ever be
appropriate. (Dep. of Tonja KingKing Dep.”), ECF No. 11722, at 131:25133:3.) Given the
abject racial import of thadirect term of address, coming from four (4) different coworkers on
four (4) different occasions, each in a workplace with working conditions as descdbitvesl a

this treatment could be found to feevere enough to contaminate [the] environfheatisto ke

2% This argument is a variation on, but distinct from, Plafitifrgument that Defendant is liable for the coworke
racial slurs undestrespondeat superior theory. That argument will be addresfsad i

30 As other courts have recognized, a racial skind directed at a plaintiff by others, as opposed to its more
generalized utterance, makes a significant difference innhlysas here. See Gates v. Bd. of Educ. of the City of
Chicago, 916 F.3d 631, 638 (7th Cir. 2018)jams v. Austal, U.S.A,, L.L.C., 754 F.3d 1240, 1258 (11th Cir.
2014} Smith v. Ne. lllinois Univ., 388 F.3d 559, 567 (7th Cir. 2004).
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severe or pervasivé.Norfolk, 2020 WL 1873991, at *9. A rational jury could conclude as much
on the record before the Court. The analysis thus proceeds to the nét step.
li. Subjective Detrimental Effect

“[1f the] victim does not subjectively perceive the environmenetabbsive, the conduct
has not actually altered the comalits of the victims employment, and there is notl&i VIl
violation.” Harris v. Forklift Sys.Inc., 510 U.S. 17, 2122 (1993). While no single factor is
required, “[tlhe effect on the employés psychological well-being is, of course, relevant to
detemining whether the plaintiff actually found the environment alwsild. at 22 cf. Jensen v.

Pater, 435 F.3d 444, 451 (3cir. 2006) overruled in part on other grounds by Burlington N. &

31 The intensely facspecific nature othis inquiry is denonstrated by the decision in Canadé&Bamuel Grossi &
Sons, Inc., No. 19-1790, 2020 WL 4436855 (E.D. Pa. Aug. 3, 2020). Therehemurse of sixtee(16) months,
three (3) employees used the n-word a total six of (6) times,(#un the plaintiffs presence, but only two (2)
times directed at him (each of those times by the samptoges and elevefll) months apart). Id. at *10. The court
there concluded that dwcconduct was insufficientlysevere or pervasive to create Title VII liability. The
circumstances here are sufficientl§fdient so as to create triable issues on this claim. Ircttsg the frequency of
the nword (or its analog‘ninja”) addressed to the Plaintiff occurred more often @veraterially shorter time
period and involved four (4) different coworkefsd, in viewing the totality of the cumstancegit is material that
the workforce here was not large, and it was both diffuse and intefighatinf the employees working in smaller
teams in the field, and up to 100 hours per week. In sudmeitarces, the jury could conclude that the coworker
conducts impact on the Plaitiff here was ineffect sufficiently directarnd repetitive so as to meet thsevere or
pervasivé threshold

32 Ali v. Woodbridge Twp. SchDist, 957 F. 3d 174 (3d Cir. 2020) is not to the contrary. In Ali, our CoukppEals
considered a hostile work environment claim under New Jersatidiscrimination law, which is interpreted and
applied on the same terms as Title \'dl. at 181. h that case, our Court of Appeals focused on the frequency,
severity, and nature of the subject coctd and conalded that coworkers referring to Ali as anti-Semijtic
unpatriotic, and a conspiracy theorist were not actionableegstire only a tenuous atibnship to Ai’s racial and
ethnic identity (he was Muslim and Egyptialg). It also held that coworkers greeting him on several occagiitims
terms includirg “Hey Arabian Night$, “Hey, Big Egypt; and“Mufasa and“Mufasa Ali;” based on his middle
name Mostafa, were notifficiently severe so as to have altered his working conditionsc&ltio the analysis he,

our Court of Appeals obserd that none ofthese éms were“as severe as the use of an unambiguous racial
epithet? Id. at 182. Here, an unambiguously racigltleet was expressly dided at the Plaintiff on multiple
occasions, an epithet that a jury could find to bexanession of direct racial animus by a coworker.

Gresham v. Delaware Dept. of Health & Human S\&21 F. Appx 146 (3d @. July 15, 2020) is in the
same vein. There, our Court of Appeals affirmed the grant ofmsugnjudgment asota hostile work environment
claim in a case in whicthe plaintiff's supervisor referred tehasa “dumbas® and as beingclueless; having*“f--
-ed up’ a project, concludinghat there was no evidence that the speak@rho was of the same race, Afiie
Ameiican, as the plaintiff) use of thosgrms implicatel race. Id. at 151. And, the supervissrstatement that she
had a preference for a wh woman, white man, or Middieagern woman for the position held by the plaintiff was
insufficiently pervasive osevere to support a hostile environment claimd. Here, the modef addressto the
Plaintiff was unqguestionably tied to his c& coming on multiple occasions from multiple coworkershe
circumstanesthus raise an inference sdverity or pervasiveness that wag peesentm Gresham
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Santa e Ry. Co. v. Whte, 548 U.S. 53 (2006) (concluding that thdbjective component had
been met when the plairftitestified at her deposition th&her coworkers’ actions caused
anxiety attacks, trips to the emergency room, andstnduced use of her sickeave”).

Plaintiff stated that he did not feel thatetfirst two (2) incidents—those involving
Krenzelak and Emroekimpeded his ability tdpeform his job” But he did not say that heddi
not find the situatiorfabusive; one ofthe keys to the Hars formulation noted abovéor does
Plaintiff’s self-pecaved ability to “perform his job” resolve whether his conditions of
employment had been objectively altered by the conduct at issue.

Plaintiff reported feelings of anger, stress, and humiliation, and that his demeanor
changedasa result of the incidets. (ThomasDep. 48:10-13, 130:23-131:6.) Plaintiff left wok
early after the Krenzelak incideibcident Number One) because he ta® upset about what
happened. (Thomas Dep. 48.PPlaintiff dso testified he took at least one (1) sick day to go to
the docto after the Vargas incident (incident NumbEhree) and that he was at that time
prescribed medication for depression and dgpxethough he stoppeadking the medicine after
a month and did not viséry type of theapst. (ThomasDep. 73:10-74:6.) Though Plaintiff did
not say whether his medical conditiaras related to his workplace enviromm, thetiming of
medcad care is coincident whitan “n-word’ encounter witha coworkerof the Plaintift

Plaintiff’s broacder statement thati$ work enuwronment vas not so negtively affected
that he could ndtperform his joly’ does go to his suljéve assessment of his work éronment
and, as noted above, is part of the decisi@mghtion here. But it is not conclusive. ork
environment thais hostile and abusiveaa nonethelessdian environmenin which an emploge
coud still “perform his job: When the first episode oceed, Plaintiff told his supervisor that he

(Plaintiff) expected his supervisor tdo hisjob” in terms of responding to Krenzelalkconduct,
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was upset enough that he went home fa dlay, and asked that he thereafteisbparated from
Krenzelak in the workptze See Vollmar v. SPS Techs., LLC, No. CV 15-2087, 2016 WL
7034696, at *5 (E.D. Pdec. 2, 2016) (finding that plaintiff put forth enough evidethat he
workplace detrimentally affected her partially on the basis that she moved shiftsidottee/o
coworker who was allegedly harassing )ndrlaintiff also testified that he felt that white
coworkers did not want to work thi him. (Thomas Dep. 93:2984:18.) And, on two bthe
involved acasions (the first and the third), the Defendandupervisor demonstrated that he
would haverecognized the negative impact ofalliff being called the n-word on the Plaintiff
and hs ability to work by offering for Plaintiff to go home early ande@gng to separate i
from the offending coworkern sum, the record reveals tangible subjective impacts on the
Plaintiff beyond his taking offense at his coworkerenduct. See Fritz v. Uwchlan Ambulance
Corps, Inc., No. 18-3181, 2020L 1042420 (E.D. Pa. Mar. 4, 2020).

The record hereonsidered as a wholeould allow a jury to conclude that as both an
objective and subjective matter, the conducfoofr (4) of the Plaintiffs coworkersoccurring
ove a rdatively short period of time, and notwithstanding the wasssiul actions by the
Defendant to end them, sufficiently altered the terms and conditions of the Phintiff
employment and as“abusivé as that term igonsidered for these purposes, at least for some
periods of time, so as to constitute a hestibrk envronment made unlawflby Title VII. A
jury could rationally conclude that two thingsme¢rue at the same timethe Plaintiff could still
“do his job,” but was required to do s@ an environment in which the cotidns d his
employment had been altered by the racially-based conduct of his coworkers, and that the
workplace had by virtue of that conduct becoffabusive! Therefore, the analysis must

continue to the next step.

27



Case 2:16-cv-01557-MRH Document 130 Filed 11/30/20 Page 28 of 55

lii. Vicarious Liability

Even if Plaintiffs coworkers subjected him to severe or pervasive harassment because of
his raceresuting in a hostile work environmerlaintiff stll hasto make a sufficient showing at
the summary judgment stage that a jury could hold Defendant liable for those act@nsa
respondeat superior theory (step five ia @imalysis).“Under Title VII, much turns on whether
the harasse are supervisors or coworkers. If supervisors create the hostile environment, the
employer is strictly liable, though an affirmative defemsay be available where tleers no
tangible employment action. When coworkers are thggtetors, the plaintiff must prove
employer liability using traditional agency principlegndreoli v. Gates, 482 F.3d 641, 648 (3d
Cir. 2007) (quoting Jensen v. Patt435 F.3d 444, 4553 (3d Cir. 2006)) (alteteon omitted).

In EEOC v. Xerxes Corp., 639 F. 3d 658n@ir. 201] the Court compiled several legal
principles that help guide the analysis of this claim. First, once an emptogper ndice of
hostile coworkerconduct, it must respondith remedial action that is reasonaloigiculated to
end the hrasment. Second, the adoption and communication of a comprebesmsiv
harassment policy is an important factor in assgsshe reasonables of an employés
actions, bt its existence is not conclusive of that question, antsiimplementation renders
such a policy ineffectual, its evidence of reasonableness can be ddsipatd, several factors
illuminate whether an employear response to coworker conduct is reasonably calculated to
remediate that conduct, aluding the promptness of any intiggtion, the actions taken as to
offending employees, and the actual effeeness of the remedial action taken. Id. at-@69
(internal quotations and citationsnitted).

Recurence of ofending coworler conduct may, but does not necessarily, support a

finding that the process was not reasonably calculated to end the miscbatiie cessation of
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the harassmenis indicative of effectiveness. Because employer ligbilfor coworker
harassments not strict, if the employés actions are reasonably calculated to bring the
harassment to an entien those responses may be sufficient even if they tisucceed anthe
harassment persistsl. In theseregards, our Court of Appeals has hé[d] remedial action that
effectively stops the harssent will be deemed adequate as a matter of law. On the other hand,
it is possille that an action that proves to be ineffective in stopping thessragat may
nevertheless be foundasonably calculated to prevent future harassment and therefore adequate
... as a matter of laWKnabe v. Boury C., 114 F. 3d 407, 4312 n.8 (3l Cir. 1997).

Plaintiff alleges tht his coworkers created a hostile work environment for which the
Defendant is legally respongtb To hold Defendant liableof that conduct, he would have to
demonstratethat “the employer failed to pwdde a reasade avenue for complaint or
alternatively, [that] the endpyer knew or should dve knovn of the haraseent and failed to
take prompt and appropriate remedigion.” Huston v. Procter & Gamble Paper Prods. Corp.
568 F.3d 100, 104 (3d Cir. 2009).

First, as to the reasonbavene of complaint® Defendant maitains two (2) pdicies
prohibiting workplace hassment in itdHarassment Policy an@ode of Business Condu The
undisputed facts reflect that these policies distributed to employees upon their hire and that
enployees ecive continuing training on these lpmes. Raintiff receved, understood, and

adknowledged copies of both poks when he was hired. The Harassment Policy provides

33 Some of the analysis foegpondeat superior liability in the case of cowaskeharassment ovetaps with the
Ellerth+aragter defense to a hostile work environmestaim. Plaintiff notes thathe Ellerth-Faragher defense
turns on whetlr the employeis response was reasonable.’§Br., at 24.) But Ellerth-Faragher is an affirmative
defense to entpyer liability condut for supervisos’ harassment of employees.thé stage of determining wter

a defendant is vicariously liable fooworker harassment, it is Plairft§ burdento show that the employ®&ravenue

for complaint was not reasonable. Donaldson v. Ronatdtbuer& Somerset Cty., No. 15-63, 2017 WL 2199006
at *9 (W.D. Pa. May 18, 2017).
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multiple avenues for an employee to complain of harassment, including to her suparvider
director, a Company hotliner other c&esgnated management officials.

“Although not necessarily dispositive, the existence of an anti-harassment policy with
complaint procedures is an important consideration in determining whethemtth@yer ha3
provided a reasonable avenue fomptaint. Fornah v. Cargo Airpo Servs. LLC, No. 12CV-
3638 RER, 2014 WL 25570, at {E.D.N.Y. Jan. 2, 2014) (quoting Wahlstrom v. MetKorth
Commuter R.R. 89 F. Supp. 2d 506, 523 (S.D.N.Y. 20P0“Where an employer has
promulgated a . . . harassment policy and inforlineraployes of its contents, such procedures
will generally be deemed adequate, so long as employees are capable of invoking 8setproce
enforce the polig.” Id. A policy that is next-to-impogde to invoke, however, may create a
dispue as to whethethe employers avenue for complaint was reasonable. See Andreoli v.
Gates, 482 F.3d 641, 644 (3d Cir. 2007) (finding a genuine dispute of matetiakfto the
emgdoyer’s actions where the plaiff had b speak to fie (5) different supervisors to elicit any
responsérom management, magement took five (5) months between the complaint and a
response, and managent’s only instruction to the defendant was a one-page memo two (2)
months after the last irdent of harassment).

Plaintiff argues that the Harassment iBplis ineffective becausé does not provid
exampla of racial slurs, and that the Code of Business Conduct does not mention racial slurs in
its prohibited harassment. However, the Harassment Policy explicitiybpisd‘racial slurs” and
“profane langage.” (Pl.’s Ex. 18, ECF No. 11720, at 6.) Rdintiff has not advanced any caselaw
from which the Court would conclude that the Harassment Policy needad taldition to its
prohibition on raal slurs and profanity-provide examples of prohibited slurs, such as the n-

word or variatios on the n-wordin order to provide aeasonable avenue for complaint of racial
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harassment. His contrast with the sexual harassment portion of the Policy, wisdhatiade

more examples, is unavailing. Defendant might have foundcéssary to enumeraiexamples

of sexual harassment that were less glaring or obvious than sexual touching but nonetheless
violative of the Policy, such aSsexual banter” and “sexually suggestive materials (pictures,
cartoons, etc.] (See ECF No. 1142, at 58.) An employee would not needsee the nword

spelled out in a congpy policy to know that it would constitute a racial slur as well as profane
languagelndeed, one permissible inference to be drawn from Préssisg of the wordninja”

was that it was a subtute for the n-word, a word that Pressley knew was itself prohibited.

The Defendant had a Hasmernt Policy in place during the relevant timeripd, one
which provided both formal and informal procedures for making complaints of hamssm
While Plairtiff takes issue with thedficy’s efficacy, he has not adduced sufficient evidence to
create a triable issue as to whether the channels madkbbvaio him were facially
unressonable. They are not, and accordinghat means of establishing employ&ability has
not keensdisfied.

But the Plaintiff may also establish respondeat superior liability for coworker iraaiss
by demonstriang that fendant“knew or should have known of the harassment and failed to
take prompt and apppriate remedial d@on.” Huston, 568 F.3dt 104.“[A]n ermmployer knew or
should have known about workplace. harassment ifmanagement-level employeeadactual
or constructive knowledge about the existence of a . . . hostile envirorimieht(quoting
Andrews v. City oPhila, 895 F.2d 1469, 1486 (3d Cir. 199)efendant argues that here, too, it
is insulated from liability because as soon as it learned ohttedved incidents, it fired all of the
offending employees whwere still empoyed, and so itsemedial ation was sufficent as a

matter of law. Plaintif counters this by arguing that Defendaraction as to the Kreredak
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incident was not prompt becaudicNulty knew about the slur the day it happened, but
Krenzebk was not fired for over 200 days (until H&er investigated anciminated hn along
with the other remaining employees who had used slurs).

An employets awareness of Title VItoworker haassment may be established in two
(2) ways.

[Flirst, where the mployee is suicienly seniorin the employgs governing
hierarchy, © otherwise in a pos8on of administrative responsibility over
employees under him, such as a departmental or plant manager, so that such
knowledge is important to thenployee’s generalmanagerial diies. In thisca®,

the employee usually has the auttyto act on behalf of the employer to stop the
harassment, for example, by discipig employees or by changing thei
employment statusrowork assignments. The emopke’s knowledge of [Title

VII] harassnent is then imputedo the employer because it is significantthe
empbyee’s general mandate to manage employer resources, including human
resources.

Second, an enpyee’s knowledge of[Title VII] harassment will be imputed to
the employer wherthe enployee is specifidéy employed to deal with [Tig VII]
harassment. Typically such an employee will be part of the emplayeanan
resaurces, personnel, or employeelations group or deptment. Often a
employer will designate a human resourceamage as a point person for
receiving complaints of massment. In this circumstance, employee knowledge is
imputed to the employer based on the specific mandate from the employer to
respond tand report or{Title VII] harassment.
Huston, 568 F.3d at 10708. “An employer may also have constiiue notice of harassment if
the harassment iso pervasive and open that a reasonable employdd Wwaue had to be aware
of it.”” Id. at 105 n.4 (quoting Kunin v. Sears Roebuck & Co., 175 F.3d2Z88B(3d Cir. 2009))
The reord reflects that Defendant had varyitgyels of knowledge of and response to
the different incidents involving racial slurs. First, as to the October 2014 Enmoident
Emrock used thewr when he was alone with Pl&i, andPlaintiff did not report teincident to

any sugivisor or anyone in HR until after Emrock had already been fired for unsatisfach

performance. Plaintiff avers that Defends response to the Emrock incident was inadequate
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beauwse after Plaitiff, months later, complained ditly to Segers (refeing to the Krenziak
and Enmock incidents but notaming the individuals), Sers “did nothing.” (PL.’s Br., at 26.)
However, Plaintiff did not tell Segers the identities of thevaers who used the slyrand
Segers told Plaintiff that he would act on Plairditiehalf if he needed help, and to tell hifn i
anything els happened. Although Segers failed to report the incident to HR, wiasltself a
violation of the Policy fomwhich he was later disciplined, see’®PEx. 18, ECF No. 11720, at 7
the Court would be hard-pressed to conclude that Segers fovoéd Plaintiff to disclose the
identities of the offending individuals. But, under the Defendamtlicy, Segersdid not have
that dtimate responsibility, sine he wa also obligated to promptly send it up the ichaf
command, which he did not did would be reasonable for a jury to ctude that a more robust
and high-level investigative effort would have untaddnuch more quicky had Segers done so
immediately as he was obligated by the Polayis demonstrated by the reality that once the
Defendants upper-level HR managers bewinvolved, thatis what did happen, and the identity
of the perpetrators was revealed

Second, uponelaning of the Vargas and Pressley irait$, Defendant fired the
offending employees within days. While Plaintiff attempisatgue that Defendant exhibited
internally inconsstent responses to Vargas (a Latino emplpweelthe white offendes, he dos
not and cannoargue that Defendant failed to takerious and immediate remedial action in
response to those tw@) incidents once known by those in higher levels of management.

Therefore, it appears that theal “fighting issue” is whether Defendant could be held
vicariously liable because of how the Krenzelak incident (the first slur) was haagiedially
when considered in the context of what later o@lirMore specifically the issuearises as to

whether the failure of McNulty and Segers to promptly send the Emrock and Macigists up
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the chain of command, and the repetition of similar incidents #ieess could reasonably
demonstrate that thenplementation of the Policy was ineffectual

The Krenzelak episode happeneduly of 2014, and McNulty lew about itjust afte it
happened. Plaintiff has not argued that McNulty was specifically employed to deal Wati[Tit
harassment. McNulty was not part of the HR departmeninipaute McNuty’s knowledge of
the Krenzelak incident to Defendant, Plaintiffule have to show thatlcNulty was sufficiently
senior that he had the authgprto act on D&ndarn’s behalf to stop the harassment. It is not
disputed that McNuwy’s title was “Field Supevisor,” and that McNulty dealt with disciplinary
issues and had ¢tauthority to take necessary action, saslsendng Plaintiff home for the day
uponrequest Thus, it could be found that his knowledge of the coworker harassment can be
fairly imputed to Defendant.

The question then becomeghether MeNulty’s actions to remeglthe Krenzelak incident
and his and Segeéssresponse to the later episodes, veeficient asa matter of law such that
the Defendant shdd be granted summary judgment on this claim. An egypls remedial
action is adequatéf it isreasonably calculated to prevent further hanass” Knabe v. Bouy
Corp, 114 F.3d 407, 412 n.8 (3d Cir. 199Thus,“[a] remedial action thatteps the heassment
is adequate as a matter ofvla Andreoli v. Gates 482 F.3d 641, 644 n.2 (3d Cir. 2007
“Typically, the timingand nature ofthe employer’s response will dictate the adequacy dhe
remedial actior? Griffin v. Harrisburg Prop. &vs,, Inc., 421 F App’x 204, 209 (3d Cir. 2011)
(citing Andreoli 482 F.3d at 644).

Plaintiff points out the day in firing Krenzelak—over 200 days aed between the
incident in which Krenzelak called Plaintiff thewoerd and Krenzelak being fired. damtiff

argues that this delay necessarily shows that Def¢erfdded to take prompt and effectes
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remedial adbn and thus ratified Krea®lak’s conduct. That timing is a relevant but not
conclusive factor in assessing both the timeliness of the Deféadamal actionand the
effectiveness of its initial actions as to that incident. That said, it isialportant to focus on
McNulty’s response and what came after it, sinenfff argues tlat McNulty’s knowledge is
imputable to Defendant.

Therecord fads reflectthat another employee contemporangousported the Krenzelak
incident to McNulty, and McNulty thereafter spoke ®laintiff and Krenzelak. Plaintiff told
McNulty that he was humiliated, angry, and disgusted. McNulty told Krenzelak to apologize,
which he did McNulty asked Plaintifwhat he varted himto do, and Plaintiff told him to“do
what's right;” andacepted McNultys offerto leave work for the day. Plaintiff also asked to not
have to work with Krenzelak. While McNulty continued to schedule them on the same job site,
he did not shedile Plaintiff to workin the same truck as KrenzeldXaintiff was not satisfied
with McNulty’s responsgbut did notcomplain to Segers or HR about McNukyhandling of the
incident, but McNulty also did not advise HR about it, or engage other membersagjemnaant,
as the Policy directedt was not until Deferuht’s HR representatives later learned of the
Krenzelak incidety in February of 2015, that Krenzelak was terminated.

The Third Circui has held that an empler’s remedial actios were adequate where
mana@ment undetook an investigation of the empleys complaint within a da after being
notified of the harassment, spoke to the alleged harasser about the allegations and the’sompany
sexual harassment policy, amgarned the harasser that the company does not ®Emgtsexual
comments or actian See Knabe v. Boury Corp., 114 F.3d 407 (3d Cir. 1997). A panel of the
Third Circuit also concluded that an investigation a@f @mployee’s complaint, although

inconclusive, was nonetheless prompt and adequatadsed was“reasonably calculated to
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prevert further harassment.” McCloud v. UPS, 328 . App’x 777, 78681 (3d Cir. 2009)
(quoting Knabe, 114 F.3d at 412). However, our Court of Appeals has also concluded that a
employer’s remedial actions were not prompt when there was a nemateonth delay between
when the emlpyer was notified of a complat and when it took remediacion. Jensen v.
Potter, 439-.3d 444, 453 (3d Cir. 2006).

As to the nature of McNultg response to the Kreelak episode, Plaintiff has not
presented, nor has the Court identified, any caselaw holding that astes afataw, an
employer’s “remedial actior? must be the immediate termination of the employment of the
harassng coworker. In fact, the Third Circuit has held otherwisee Baabe, 114 F.3d at 414
(“[T]aking punitive acion against the harassing employee, e.g., reprimand, suspension or
dismissl, is not neesary to insulate the employer from liability for a hostile work
environment’) Instead, in cases of nonpunitive remedies, this Court must cofiideseverity
and frequency of the harassmé&nd. This “highly fact-specific inquiy” instructs that‘[t]he
more severe and more frequent the harassnibat]ess likely a nonpunitiveemedy will be
found adequatg.d.

Fadlowing this line of inquiry, another District Court in thigr€uit has concludd that a
manager having a conversationtliva haassingcoworker after a repordf harassment could be
sufficiently remedial. Seee.g., Kravabloski v. OM Ganesh One, Indg. 17-1306, 2019 W
1298515 (M.D. Pa. Mar. 21, 2019). Buttime Courts estimation, tat is but one exampglof a
“sufficient respose’ in the context of one fact-specific inquiry, and not a guidepdst o
universally applicable reasonableness. The Court conclirdéshere is a triableissue as to
whether theDefendants response to éhKrenzelak episode and those that came after iie we

reasonable remedial actions in the context of the record here.
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First, it is apparent both that the comtlof Krenzelak could be found to lyseveré by
his use of a most powerful ratiapithet directed to the Plaintiff and thatetreprimand of
Krenzelak did not end the racial harassmenthe Plaintiff. While theras no evidence that
Krenzelak engaged in the conduct again, it is spudeéd that there were three (3) subsequent
episoeksinvolving other coworkers, and that the caoker conduct in each of therseparately 0
cumulatively, couldrationally be found to be severe, and its repetition by distinct coworkers
could readily be found to demdregte its pervasive nature

Second, a reasonable jury could find that had McNualtg Segers followd the
Defendants Policy and mowt these events up the chain of command as they came to their
attention, one or me (or perhaps all) of the subsequent episodes could have beerdféterr
Because neither of them followed the Policy, andaict it had not been followed initially by
Segers when he learned of the second and third esiSoal jury could reasonably conclutiet
there was a sufficierlevel of ineffectiveness in the implemntetion of the Policy such that its
existence alone would not provide a safe hafitwon vicarous liabiity. While it is true that oce

the Defendans corporate level leadershipdame involved the sternest of actionere taken

34 The Court is mindful of the instruction of our Court of Appehét a district court is not to be in the business of
substitutng its judgment for that of an employer on the grounds that theoganjd decison was generally unwise
or even wrongas‘“the question is nathether the employer made the best, or even a sound, businesierjdtis
whether the real reason is [discriminatio®&mpson v. Kay Jewelers, Dief Stering, Inc., 142 F. 3d 639, 647 (3d
Cir. 1998) (quoting Keller v. Orix Credit Alliance, Ind.30 F. 3d 1101, 1109 (3d Cir. 1997) (alteration in oridjha
That said, our Court of Appeals halso instructed the district courts to chamiy and thoroughly consider the
specific record facts that wimlibe considered by the finder of fao determine whether there is a genuine issue of
material fact as to whether the content and implertientaf the employés anti-harassment pojiavasreasonably
cdculated to forestall or stop such workplace cortdlids in that regard that the Court concludes that it igyatdd

to consider the actioniaken byDefendant in order to assess whether it has demonstes#@dr(ust to prevail on its
mation) the absence of such a material factual issue and aeement to judgment in its favasa matter of law.

35 This would permit, but not require, a jury to conclude that notteititing the stated seriousness of the employer
in formulating and dissemiriag the Policy, such was hghaed by frontline supervisors,atiing into question
whether the Policy wa&easonably calculat&dn the context of this workplace to deter the conduct that aturr
here
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against the involved cowkers the Plaintiff nonetheless had to endure all along the way the
repeated episodes of racial rem@ent that ee at the center of this claim

Third, McNulty’s responsto Krenzelaks use of the n-word in circumstances that a jury
could reasonably conclude to havesbgratuitous and almost mattof-fact is a matter that it
could take into account in assessing the effectiveness of the Defendaspionse. This is
particularly so given the highly offengiwature of Krereelak’s conduct, the degree to which the
jury could conclude that it and the response to it reflected a vemekphvironment tolerant of
such condugtand what the jury might rationally conclude was a comparably low-impac
response td in the context of the stated seriousness of the Defelsdaitcy.

In Minarsky v. Susgehanna Counyt 895 F.3d 303 (3d Cir. 2018), our Court of Appeals
considered similar issues in the context of allegations of a sexually hostile work environment and
an employeis remedial actions relative tan affirmative defense for supervisorisconduct. Of
relevance here, in that case the offending supervisor had been twice reprimanded aretithen fi
Minarsky, 895 F.3d at 306. Nonetheless, given the dviaetual context, the Minakg Court
concluded that it was up to the jury to deternffia# of the facts as to whether the County
‘exergsed reasonable care to prevent and correct any . . . harassing b&hasioat 313
(quoting Faragher v. City of Boca Raton, 524 U.S. 775, 807 (1998)% Cbart concludes that
this principle applies here also.

It is a jury quedion as to whether the Bendants Policy was“reasonably calculat&dn
its implementation to remadte the racially harassing conduetolved here. The Court reaches
this conclusion by considerirtge full context of the workplace and the actions of the Plaintiff,
his coworkers, his supervisors, and the Defendant. t.tevel supervisors twicail ed to follow

the Policys diredion that they move the Plaintiff complaints up the chain of comand and
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there were thee (3) more episodes after the Defendamtarning”’make an apologyresponse
via McNulty to the initial Krenzelak incidentt would be reasonable for a jury to also consider
whether other coworkers would have effectvbken deterred from their later actdmad the
Krenzelak episode been diewith more sternly as to Krenzelad then quickly, opdg, and
forcefully among theworkforce Minarsky teaches thtaan employeis taking disciplinary action,
even strong action including dischargeay not itself resolve the vicarious liability issue
instead, it is a question of reasonableness in light of the bréaeal context. See id. at 311.
And here, a jury could conclude that the Defendanteasures were not reasonable effarts t
avoid further harm. See i&urther, Plaintiffs delay in identifying the perpetrators in the Emrock
and Vargas episodes would not be peunreasonable, it 314,ard it would be but one factor
that a jury would consider.

In light of the direction in Knabe that the Court consider timeaéers through the lens of
a “highly fact specific inquiry’, and in light of the teachings of Minarskyere & sufficient
record evidence sudhat a rational jury could concludbat the Defendants response to the first
episode (Krenzelak) was not reasonably calculated to bring the racially harassiugtdo a
end. The fact that McNulty and Segers did not promptly etatat and the fébwing episodes
to their superics would permit a juryto rationaly conclude that the Defendant kbaallowed the
conduct to perpetuate and compound.

When there are competing reasonable inferences that a jury could rationally draw from
the facts and which are material to the disposition of the involved claims and defenses, summary
judgment is not appropriate, and that is the case here.

The Defendanhad in place an anti-hegsmert policy aimedat preventing the workptze

conduct that occued here The Defendaris ultimate responses to the coworker condwaevo
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fire the employees who engaged iy stong medicine irarny workplece And, at onguncture,
the Plaitiff did himself no favors when he failed to promptly tell his frontline supewi
exactly who had engaged in that conduct, requiring the Defelsdgpper leadership to ferret it
out From those things, a jury could reasonably conclude that vicarious liability for the conduct
of the Plaintiffs coworkers would not apply to the Defendant

But while the law does not impestrict liablity on an employer,tidoes obligatet to
have policies and practices in place to effectively prevent and stop what happenédt heto
avoid the risk of vicarious liability. The coworkemisconduct was plainly race-basetirected at
the Plaintiff, and could be found to be severe or pervasive or both. The redlisyniar ard
egregious conduct occurred three (3) more times after the first episodiédindrth time after
the first three(3) coworkers had been firedand involved the conduct dbur (4) different
employes over only ten (1Pmonths, is probative evidence that the workplace environment at
least tolerated thiamisconduct, and could tend to demonstrate thaD#fendants responses to
the episodes from the beginning were not ohds were “reasonably calculat&do bring them
to an endThe enployers oblgation under the prevailing law is not only to have thecgah
place but to also implement it in an effective manner in the context of its own particular
workplace It has to be one that is actually structured and carried out sovaskpthat is, to
stop the behavior it proscribes. Hereg @vents as they unfolded could therefore faidly into
guedion the effectiveness of éhDefendants implementation of its policyrom the very first
epsode, given how the coworker misconduct snovethereater.

Considering the record as a whdleis means that one reasonable conclusionalhaty
could reach is thahe Defendant @ed reasonably at every tum adopting and implementing

the Polcy such that its actions wefeeasonably calculat&do stop the racial harassment of the
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Plaintiff, thereby obviating vicarious liability for coworker harassment. But it would laéso
reasonable for a jury to conclude that while Erefendant adopted the Policy, in the context of
its own workforce environment was not implemented sasto be‘“reasonably calculatédo
stop such harassmehVhen there are conflicting reasonable inferences that could be th@awn
the recad facts as to such material issugthey are to be resolved by the jury, and not by this
Court.

Because the Plaiff’s coworlers racal epithets could be considered severe or
pervasiveand becawse a reasonablgury could conclude that Plaintiff subjectively pewed his
work enviromment to be hosle, and becaus# coud be found to be objectively such, and
because a jury could also reasonably conclude Ereiéndart could be held liabléor the racial
harmasment of the Plaintiff by Bicoworkers, the Defendarg motion for summary judgment on
this claim will be denied.

B. TitleVII/PHRA Retaliation Claims

Discriminatory retaliation claims under EtVIl are govened by a burdn-shifting
framework outlined by the Supreme CourtMoDonnell Douglas Corp. v. Gregdll U.S. 792
(1973). Under this framework, the plaintiff h& tnitial burden of proving by a preponderance
of the evidence a prima facie casalcimination. 1d. at 802If the plaintiff succeeds, then the
burden shifts to the defendant employer to articulate arteage, nondiscriminatory reason for
the acion. Id. If the defendant articulates such a reason, then the plaintiff has the oppootunity t
prove by a peponderane of the evidence that the reasons offered by the defendantavere
pretext for discrimination. Id.

To statea prima facie case for retatian unde Title VII, a plaintiff must establish that

(1) he engaged in proted activity; (2) the defendant took amdverse employment action
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against hm; and (3)there is a causal link between the protected activity and the ddefén
adverse action. €@ Moore v. City of Phila., 461 F.3d 331, 340 (3d Cir. 2006). Coust
evaluae PHRA retdiation daims under the same framewolkoodson v. Scott Paper Co.,90
F.3d 913, 920 (3d Cir. 1997). A plaintiff may establish causation by showing temporal
proximity, a pattern of antagonism, inconsistent explanations for the adverse action, or other
similar circumstanial eviderce that could support an inference of a causal connection between
the protecteddivity and theadverse employment actiokachmar v. SunGard Data Sys., Inc.
109 F.3d 173, 177 (3d Cir. 199 Farrell v. Planters Lifsavers Co., 26 F.3d 271, 280681 (3d
Cir. 2000).“Whether a causal linkxists ‘must be considered with a careful egethe specific
facts and circumstances encountere@udhun v. Reading Hosp. & Med. Ctr., 765 F.3d ,245
258 (3d Cir. 2014) (quoting Faalt, 206 F.3d at 279 n5). A plaintiff may edablish causation
throuch “evidence gtaned from the record aswvehole,” and “view[ed] . . .with [a] wider lens:
Farrell 206 F.3d &4281.

If the plaintiff estabshes a pima facie retaliation case, the burden of productiofista
the employer t@rticulate a legitimate, non-retaliatory reason for the adverse emploattiemnt.
Woodson 109 F.3d at 920 n.2. Thanployer’s burden &this stage is “relatively light” and it
need not prove that the articulated reaadndly motivated the adverse tn. “At this point,
the presumption of discrimination drops from the cakk

After the enployer articulaés a legitimate reasonthe burden returns to the plaintiff to
show that reason was pretextubb prove caustion at the final andytical stage of a Title VII or
PHRA retaliation claim, the plaintiff must show that her tpeted activity was th&but-for”
cause of the adverse employment action. Univ. of Tex. Sw. Medv.Qtlassar, 570 U.S. 338,

352, 362 (2013) (holding that TatVIlI “requirds] proof that the desire to retaliate was the but-

42



Case 2:16-cv-01557-MRH Document 130 Filed 11/30/20 Page 43 of 55

for cawse of the challengednployment ation”). Put differently, &the pretext stage;the
plaintiff must be able t@onvince tre factfinder both that the employerproffered explanaton
was false, andhat retaliation wathe real reason for the adverse employmenb@actKrouse v
Am. Sterilizer Co., 126 F.3d 494, 5@2d Cir. 1997). The trdenremains with the plaitff.
Woodson, 109 F.3d at 920 n:ZP]roof that the emplger’s proffered reason is unpersuasive, or
even obviously contrived, does not necessarily establish that thefflaiptoffered reason . . .
iscorrect. . . [I]t is not enough . . . to dis[|beve the mployer; the fatfinder must bikeve the
plaintiff’s explang@on of intentional discriminatioii Reeves v. Sanderson Plumbing Prod., ,Inc.
530 U.S. 133, 14617 (2000) (alterations in origina{mphasis, internal quotation marks, and
citations onitted).

In considering the Defenddatassertion that it is enlted to judgment in &#favor as a
métter of law on this claim, the Court must consider this framework, and the readehce and
numerousarguments advanced by the parties, point by point.

i. PrimaFacie Case

It is undisputed that Plaintiff engaged in protecetVity when he complained to Segers
about racial slurs in the workplace and when he filedringg and Second EEOC Charges against
Defendant. It is also undisputed that Defendant terminated Plaimiiiployment on September
30, 2015,ard that this wasn adverse employment actiofhe question at this first stage of the
McDonnell Douglas framework becomes whether Blaintiff could at trial establish the
requisite causal link between his proteatedduct and the adverse employmadton.

Defendant argues that Plaintiff has noad&hed a prima facie case because he has not
set forth facts from which a reasonable jury could conclude there was a causatticon

between Plaitiff’s protected activly and an action that might handissuaded a reasonabl
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worker from making or suppting a discrinmation charge. See Moqrd61 F.3d at 34142.
Plaintiff counters that during the time period between his complaints and his discharge,
Defendant‘engineered his termination because of toenplains.” (P1.’s Br., at 10.) The Court
will consider in turn the partiesarguments in the context of the various means by which
causation may be demonstrated.

1. Temporal Promnity

While the Third Circuit has not estadiied a brightine rule for the equisite temporal
proximity between protectealtivity and disciplinary actionif has recognized #ta three-month
gap between the protected iaity and terminations ordinaily not short enough to show an
unusually suggestiveemporal proximity. LeBoorv. Lancaster Jewish Comm. Citss’n, 503
F.3d 217, 233 (3d Cir. 2007).

Plaintiff’s employment was terminated on Septen®@ 2015. Plaintifffirst notified
Segers of the racial sluagproximately nine (9months edier, in December of 2014. Defendant
received Plaintiffs First EEQ Charge on February 19, 2015. He filed his Second EEOC Charge
on March 18, 2015, approximately six (6) months before he was terminated fronyem@ipio
This cap between protected activity and discharge does not sufficgeate an inference of
causal nexus based upon temporal proximity. Seati®33 (three (3) months is not woally
suggestive); Williams v. Phila. Hous. Auth. Police Deg@80 F.3d 751, 760 (3d Cir. 2004)
(superseded by statute on other grounds atedstn Robirson v. First State Cmty. Action
Agency, 920 F.3d 182, 1889 & n.30 (3d Cir. 2019)) (two (2)nonths is not unusually
suggestive); Thomas v. Town of Hammonton, 351 F.3d 108, 114i(3@0D3) (thre (3) weeks
is not unusudy suggestive)Farrell, 206 F.3d at 280 (findingdpat temporal proximity graer

than ten (10) days requires supplementaigience of retaliatcy motive).
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However, the laclof suggestive timing alone does not resolve the issue, because:
It is important tcenphasizethat it is causation, not temporal groity itself, that

Is an element of plaintif6 prima facie case, and temporal proximity merely
provides [one] evidentiary basfsom which an inference can be drawn. The
element of causation, which necegdlgainvolves an inguy into the motives of an
employer, is highly context-specific. When there may be valid reasons why the

adverse employmeiaicion was not taken immediately, the absencenohediacy
between the cause and effect does not disprove tausat

Kachmar 109 F.3d at 178The Court will trerefore consider whether the record nonethgles
raises an inferece of retaliatory discrimination.
2. Pattern of antagonism coupled witiming

“[A] plaintiff can establish a link between his or lpeotected bhavior and subequent
discharge if te employer engaged in a pattern of antagonism in thevening period.”
Woodson, 109.3d at 920621. In orcer to demonstrate “pattern ofartagorism,” Plaintiff must
put forth evidence suchsa “constant barrage of written andewal warnings . .. ard
disciplinary action[s] . . . soon after plaintiff'sitial complaints.” Robinson v. Se. Pa. Transp.
Auth., 982 F.2d 892, 895 (3d Cir. 1992 pattern ofartagonism, however, is more thalseries
of disciplinary adions; a plaitiff must “offer [a] basis for linking the disciplinary actions to her
[protected actiity].” Barton v. MHM Correctional Servs., dn 454 E App’x 74, 79 (3d Cir
2011) (citingRaobinson, 982 F.2d at 895

Ongoing antagonism mayiclude ewdence of unsually close supendion or aggresse
disdpline. See, e.g., Robinson, 982 F.ad 895 & n.2. Plaintiff contends that Defendant
exhibited a pattern of antagonism Byrutinizing” him after eceving the FirsEEOC Charge in
Felruary of 2015. He cites to the faittat, within two (2) weeks of Defendant receiving the
charge, Segers spoke to him about the need to arrive on time after Pshiowéd up tavork

twenty-three (23) minutes ta He also cites to Segesseking King’s advce on whethera
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discipline Plaintiff because Plaiiit was behind onik DOT logs. Finally, he refersa Defendant
temporarily taking him off the 100/100/40 rotation schedulMarch of 2015.

Managementeminding Plaintiff of what time the shop openeat, Segers seeking advice
on whether to discipline RHiff, or the changing of adedule that HR later corrected would
not in and of itself suggesite kind of scrutinythat aher courts have found constituted a pattern
of anagonism Considered alone, these events would not equate to thefkiednstant barrage
of written and verbal warningscited by the Third Circuit as suffient to establish a pattern of
antagonism, but they could be considered in the comkxbservations about Plaintiff and
attributed to Segers when he spoke with Holland, as noted below.

Moreover, “[a]n employeecannot easily establish a causal connection betwdsn h
protected adivity and the allegd retalation when he has recad signficant negative
evaluations before engaging in the protectedvagti’ Ross v. Gilhuly, 755 F.3d 185, 194 (3d
Cir. 2014) Plaintiff was written up for a no-call, no-show ire€@mber of 2014, biere engaging
in any protected activity. In fact, it was in connectioithvthat write-up thaPlaintiff raised the
Krenzelak incident with Segers. This negative evaluation tends to unddptaingff’s theory
that Segersengineeed’ his termination by suddgnfocusing on Plaintiffs work attendance.

Nor canit fairly be said that Plaintifivas subjected to &constarit barrage of warnings
when, on March 15, 2015, he received a CAR for failing to turnaD@T logs, but he was not
disciplined again until September of 2015. Pl#finthakes much of Segers’s emails to King
requesting her ade® on potentially disciplining Plairffi for, inter dia, being behind on his logs,
and for failing to fill in for someone else when told to do so. However, it appleat a jury
could conclude that Segewas doing what sound workplace practices wouldncounseled

him to de—consulting with HR before disciplining an employee who had submitteelEQTC
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Charge to ensure that he was treating him fairly. See Prise v. Alderwoods IGcp.657 F.
Supp 2d 564, 624 \(V.D. Pa. 2009)“If arnything, the references to [the plaifitiff protected
conduct [in email messages among management] indicate thate sovembers b [the
empbyer’s] upper management were hesitant to discharge [the plaintiff] because jfidre
charge of discriminatiohy).

Reading theefacts n the light most favorable tBlaintiff, the record does not suggest a
pattern of antagonism that in and of litsgould provide the requisite infereaof causationAn
employets attempts to manage an eiogee’s pre-exising performance deficiencies after the
enployee has engaged in protectediaity do not necessarily raise an inference of retaliatory
animus. See id.(“While employees enjoy statu protection from retaliation for engaging in
conduct protected under the oppi@® and participation clauses, they are not entitled to special
treatment or accommodations simpBchuse of their protected condud. Thus, the record as to
how the Defendant respondexiihat it contends was the Plaintgfsubpar workplace conduct is
a relevant but not conclusive factor in tlesolution of this claim.

3. Inconsistent Explanations

Plaintiff also suggests that allegedly inssitent explaatons from Defendant
demonstra caisation. Plaintiff can meet his burden taraestrate a causdink between the
protected activities and adverse action byoffering evidence of Defendast inconsistent
explanaion for terminating im. See Waddell v. Small Tube Prodsdnc., 799 F.2d 69, 73 (3d
Cir. 1986) (explaining that thestiict court appopriately considered the employéiacorsistent
explanations for its refusal tehire plaintiff); EEOC v. L.B. Foster Cp123 F.3d 746, 755 (3d
Cir. 1997) (considering the incongsgties in the supervistgtestimony as to why he would not

provide a réerencefor the former employee as eviderof retalidion).
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Plaintiff argues, based on his affidavithat King told him le was fired because he was
ading like he couln’t be fred because of his EEOCharges. However, this portion of the
affidavit is plainly inconsistent ith Plaintiff’s prior testimony on the subjechamely that
Defenaart told him he was fired for insubordination, being behind on logs, attendance, and work
performance. Plaintiff therefore cannot use this portion of the affidavitetitea triable isue.

The record reflects that, following other disciplinasgues, Defendant terminated Plaingff
employment after what it documented ateralance violations, and in particular, two (2)
attendance vialions occurring less than two (8)eks of each otheiDefendant explained this
reason to him on September 30, 2015, and the next day, when he spoke to King, the Senio
Diredor of HR. Plaintiff has not adduced any record evidence that the Defendant offered
inconsistent reasorisr terminating his employment.

4. Consideration of theecad as a whole

Where temporal proximity is insufficient, and the constodctallegations as to protected
activity followed by a period of magonism” likewise fails,cawsal connection may be shown
when theallegaions “looked at as a whole, may suffide raise the infeence.” Kachmar, 109
F.3d at 17677.

In Kachmar, the Third Circuit concluded that the plaintiff madeaoptima facie case
based on the record asvhole when she asserted that before heritertion and fd owing her
protected activitywhich in that case involved opposition to discrimination, her supervisor had
commented in her reviewhat “she was not on the managementgtk” because of her‘feminist
canpaigning” and also (following additional protectedivity) management told her to look for

another job. Id. at 178.
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The Third Circuit has cauioned that in viewing theecad to determine whether
causation canéygleaned from it as a whole, there “no limits on what [theCourt has] been
willing to considey” Farrell v. Plantes Lifesavers Co., 206.3d 271, 281 (3d Cir. 2000), and
the Court should usex “wider lens” and consider a broad array of circumstances to show
causation. Id. at 284. For instance, swohinference may arise when an employer give
inconsistent reasonsrftermination,Waddell v. Small Tube Products, Inc., 799 F.2d 69, 73 (3d
Cir. 1986), takes a series of seemingly benign actions that paved the way foplaye’s
termination, Woodson.\Scott PaperCo., 109 F.3d 913, 921 (3dirC 1997), or attempts to
provoke the employee bgontinually disciplining him for minor matters andiscalculating the
amount of time he worked, Robinson v. Se. Pa. Transp. Auth., 982 F.283923d Cir. 1993).

Viewing the facts tfrough such a wide lens, the Defendant advances record-supported
arguments that its decisions as to theirRihi’s employment were migaited by nothing othie
than the Plainti’s objective unacceptable work performanc&hat argumentmay end up
carying the day. At thesame time, thereare also specific kcumstances in the record as
discussed belowhat could rationally suggest the involvement of retaliatorymas in the
termination @dsion here.

From the time that HR first learned of PlainsffFirst EEOC Charge, it promptly
investigated the previousicidents, terminated the effding employees who $ttiworked for
Defendant, provided additioharaining to enployees atthe Washington shop, and encourdge
Plaintiff to come forward with additional complaints or concerns about retalidtioswas not
the sort of constant provodanh that the Third Cirati has found toraise the specter of
discrimination ard, if anything, s exactly the oppositeBut viewing the record as a whole, the

record would also support a finding that fPlaintiff’s actions in complaining abotite abusive
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conduct of his coworkers, and/or that his EEOC charge filing @eByiwerea “but for’
motivating factor in his dismissal, which would both support a jury finding of causatidoa
finding that the Defendairg non-discriminatory reasons were pretextual. Why that icdbe is
set out belowvhen considering the record evidence as to both causaticasémtpretext”
ii. Pretext

If the Plaintiff makes oud prima facie caséhe would still have to show that Radant’s
stated reason for terminating his employment (attendance issuesyawadual. To establish
pretext the plaintiff must present sufficient evidence from which a reasonable jury eithud
(1) disbdieve the emplyer’s articulated legitimte reason; or (2) believe that an invidious
discriminatory reason was more likely than not tre reason for the empley's action. Fuentes
v. Perskie, 32 F.3d 759, 764 (3d Cir. 1994). At the pretext stige,fadual inquiry into the
alleged discrimingory motives of the employer [risgto a new level of specificity.Simpson v.
Kay Jewders, Di. of Sterling, Inc., 142 F.3d 639, 646 (3d Cir. 1998). The plaintiff must not
only establish that the emplays reason waswrong, but that it was so plainlyreng that it
could not have been the real reason. Kell@rix Credit All., Inc., 130F.3d 11@, 1109 (3d Cir.
1997).“[F]ederal courts are not arbitral boards ruling on the sthenf‘cause’ for discharge.
The questiongnot whether the employer made the best, or even a sound,dadgaesion; it is
whether the real reason is [disciration].” Id. (quotingCarson v. Bethlehem Steel Corp., 82
F.3d 157, 159 (7th €i1996)).

Plaintiff argues that Def@ant’s stakd reason for firing Plaintiff-repeated attendance
violations—is pretextual. He argues that the facts show that thex8ker B no-call no-show
was fabricated, because he was never scheduled to work that day. Hegats that even

though Plaintiff arrived to wk over thee (3) hourslate without notifying a supervisor on
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September 30, Segers had been plotting Pfintdischarge all along. Plaintiff points to
Segers’s instruction to Welty teend Plaintiff home, and Welty not giving Plaintiff the CAR, a
well as Segs’s communicationotHR about Plaintiff beingtroublk” as evidence that the tardy
arrival was mere pretext for ediating against Plairffi for his protected complaints of
disaimination. Deéndantcounters thaBegerss attempts to manage Plaintiffattendance issues
were legitimate, and that Segers properly consulted with King oamm abundance ofauion to
determine whether to discipline Plaintiff.

The Defendatis attendane policy requires employees to report to wogsaheduled on
time, and to tell a supervisor if they will be late or absent.eldl@r, District Managers,
including Sggers, have discretioim erforcing this policy(up to and including termination), and
white employees have been written up andéaminaed for violating the attendance policy.

The record reflects that Plaintiff was disciplined for a no-call, no-show in late 2644,
was also written up for falling behsohon his DOT logs in Septembef 2015. He then no-
called/no-showd on September 19, 2015 and was at that time written up and warned that
additional offenses could lead to termination. Two weeks later, he reportedkdewos ate,
without ndifying a supervisor. In deciding what form osapline was appropriate, Segers
consulted with kng, who advisedhat termination was appropriate in light of Pléifis previous
discipline and attendance issues. Riéits employment was then terminated. Th&dted reason
has not, contrary to Plaifiifis arguments, changed.

Nor has Plaintiff pointed more grerally to othr “weaknesses, implausibilities,
inconsistencies, incoherencies, or contaclis” in Defendat’s stated reason for firing
Plaintiff. See Fuentes v. Perskie, 32 F.3d 759, 765 (3d Cir. 1964the contrary, therecord

reflects that asoon asDefendant leened of Plaintff’s canplaints, it prompply investigated those
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comphints, took remediaadion (including firing employees who had used racial slurs), and
encouraged him to cadt HR with further problems or concerns of retaliatioihen he dil
reporta concern that havas beng kept out of the field/remote job sites and therefore was not
recaving overtime, he was immediately sent back into the field.

If that were all thee were, then the Plaintiff would come up short as to both causation
and pretextard the Court wold grant the Defendatg Motion as to this claim. But because
there is mee that does gto both the issues of causation andi@te the Motion will be denied.

In these regardsPlaintiff points to Segers statemento Danielle Holland in HR, in
conjunction withtwo pending CARs, that Plaifif “has been so muctroulde” and that “he feels
like [Plaintiff] is acting like he has a hold on them because of his pagteaking with [King]’

The Defendant says that those statemermt® \plainly connected taa disaussion of Plaintiffs
attendance and dermance ssies, and do not demonstrate thdefendint’s rea®n for firing
Plaintiff was pretextual. That may be correct. It may well be that Segers dilimotPlaintiff

was a satisfactoryngployee for any number of legitimate reasons, not the least of which was
Plaintiff’s inability to report for duty o time. It may be that the only thing that those comments
refer to isPlaintiff’s job peformance andteendance issues.

Plaintiff on the other hand argues that th@uble’ that Plantiff had caused which was
referenced by Segers related to PlairgifEomplaints abauthe racal intoleranceof his
coworkers and/or his Wingnessto challenge workplace issues itirfgs with the EEOC that
were protected by Title VII. And ¢hdeposition testimony of Holland is unilluminating as to
which it was. (Holland Dep. 11:242:1 (Q:“Now, did Mr. Segers at any point explain to you

why that guy [Platiff] was trouble? A: No,maam.’).) While Plaintiffs construct of what

52



Case 2:16-cv-01557-MRH Document 130 Filed 11/30/20 Page 53 of 55

Segers was referring to is not compelled by the record, it certainly is not foreclogezltbgr
ard it is a reasonable inference that could be drawn by a jury.

This isthe type of contestedsue that a jury would have to sort out at trial. If those
statements are only about tlegitimate performance-related subjects the Defendant posits, then
the Plaintiff’sretaliation claim will collapse duto a lack of ausation and the absence of pretext.
If, on the other &d, the jury concluésthat Segers references included his caderation of
the Plaintif’s complaints to his supervisors about his coworkaaally-charged conduct, or the
fact and nature of Rintiff’s EEOC filings, then the result could be the oppdSitewould be
to the jury to make that decision.

But the Defendant also says, in effégtpt so fat” in thatit was King, not Segersyho
ultimately decided that termitian of Plaintiffs employment was appropriatbereby naking
the Sgyers statemenisnmateial. And King based the termination decision on fix that“he
[Plaintiff] had violated [the attendance] policy,ebewritten up and warnedand [they] wee
terminable offenses.(King Dep. 61:214.) But the fact that King could beewvied asthe
ultimae and final decisionmaker as to Plaingfflischarge does not end the inquidgre, the
recrd includes facts from which a jury could alsonclude that King relied on Segéss
recommendations as to Plaintdf employment including its termination. And in such
circumstances, should the jury so find, it could also assess liability on tleedBef if it
concludes that the final decisionneals determination was influexed by the recommendations

of a subordinate (here, Segers) wimoturn was motivated by unlawful retaliatory anim8ge

36 And in these regards, the timing @dd@s’s counseling of Plaintiff fotardiness, the timing and fact s making
inquiry of King as disciplininghe Plaintiff relative to his DOT logs, and then in changingriifais work schedle,
could take on added significance.
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Staub v. Proctor Hosp. 562 U.S. 411, 42011); Macknet vUniv. of Pennsylvania, 738 F.
App’x 52, 57 (3d Cir. 2018)Jones v. SEPTA, 796 F. 3d 323, 330 (3d Cir. 2015§’

Viewing the facts in thdight mog favorable to Plainff, and drawing lh reasonable
inferences in his favothe Court concludes thatjury could rationally and reasonably conclude
that Segers remarks to Hédnd about the Plaintiff beingso much troubfé were intended to
referene either or bothof the Plaintiffs complaints of coworker race-leasmisconduct or his
EEOC Charge, thabeggers viewed those matters unfavorably and that his actions toward the
Plaintiff were motivated by that unfavorable wigoint, that sah considerationsnotivated hs
reports and recomemdaions to King, and that they actiyalere a‘but for’ causal influeoe of
King’stermination decision. See Mason v. SEPTA, 134 F. Supp. 3886877 (E.D. Pa. 2015)
Of course, it is also reasonably possiblat thjury would not find any one of those things to be
true and thatthe termination of the Plaintif employmentresulted only from his own
unsatisfactory attendance and work performance. But those distinctions only teerve
demonstratéhat such will be questions for the jury, and not for this Court, $dve.

In sum, because a reasonable jury could findDietgndant unlawfully retaliated agains
Plaintiff for engaging in protected complaints of racial harassment and/or the filimg BEOC
Charges Defendants motion for summary judgment on Plaifis Title VIl and parallel PHRA

retdiation claims will be denied.

37 While Plairiff expgessly raised this argument based on what is referred to asctis paw theory of liability
explored h Staub, ECF No0117 at 1516, the 2fendant did not respond to that argument in its rephf.bigee
ECF No. 121.)
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V. CONCLUSION

For the foregoing reasons, Defenda¥lotion for Summay Judgment will be denied.

An appropriate Order will follow.

s/ Mark R. Hornak
Mark R. Hornak

Chief United States District Judge

Dated November 302020

cC: All counsel of record
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