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INTHE UNITED STATESDISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

MATTHEW KERSHNER,

Plaintiff,
V. CIVIL ACTION NO. 17-4787
KOMATSULTD,, etal.,
Defendants.
MEMORANDUM OPINION
Rufe, J. April 10, 2018

Plaintiff Matthew Kershner brings this action against Defendants Konhéds and
relatedentities” alleginghe suffered serious injuries in an accident involving a Komatsu
bulldozer. Defendants filed a motion to transfer this adbathe United States District Court for
the Western District of PennsylvanfaFor the reasons set forth below, the Court gilintthe
motion to transfer.

|. BACKGROUND

The following facts are uncontested. In 20R&intiff was workingas a bulldozer
operator for Doubl&agleEnergy Services, LL@Ona pipeline projecthatcovered partsf
Southeastern Ohio, Western Pennsylvania, and the northern tip of West Virginia. gzt Au
2015, while workingn Beallsville, Ohig which is located in the Southern District of Ohiear
the Pennsylvania and West Virginia bord&isintiff fell and sustained serious injuries when he
attemptedo exit a bulldozer. Plaintiff was immediately transported to Wheeling Medical Park

in Wheeling, West Virginidor emergency medical treatmertiowever, due to the severity of

! The related entities are named as follows: Komatsu America Corporat®rkbmatsu, Inc., Komatsu America
Manufacturing Corp., Komatsu Mining Systems, Inc., and H&E Equipmemic®s, Inc.

2 Defendants originally filed a motion to dismiss pursuar@adJ.S.C. § 1406 and Fed. RvCP. 12(b)(3), or, in

the alternative, to transfer venue pursuant to 28 U.S.C. § 1406(m)ttee alternative, for a more definite statement
pursuant to Fed. R. Civ. P. 12(e). In their reply brief, Defendantsisgitv “their request for outright dismissal of
the case on the basis of improper venue, but . . . [sought to] proceedfjraaitdrnative request for relief that this
case be transferred to the Western District of Pennsylvania.” Defs.’ Rejply at
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his injuries,he was moved tde University of Pittsburgh Medical Cent€étJPMC”) in

Pittsburgh, Pennsylvanitater that same day. Plaintiff underwent two emergency surgeries and
was hospitalizedt UPMG in the Western District of Pennsylvaniar, approximately two

weeks. ThereafteRlaintiff was transferred to a healthcare facility in Williamsport,
Pennsylvania, located in the MiddDestrict of Pennsylvania, nears home.

On September 25, 2017, Plaintiff initiated this action in the Court of Common Pleas for
Philadelphia County. Defendants removed the action to this Court, assertingyliversi
jurisdiction pursuant to 28 U.S.C. § 1332efendants are residentslafuisiana, lllinois,
Tennessee, and Japamefendants now move to transfer the case tdJtiieed States District
Court for the Western District of Pennsylvania.

[I.  STANDARD OF REVIEW

Motions to transfer venumay beresolved pursuant to 28 U.S.C. § 1406 or 28 U.S.C. §
1404. Under § 1406(a), “[t]haistrict court of a district in which is filed a case laying venue in
the wrong division or district shall dismiss, or if it be in the interest of justice féerasisch case
to any district or division in which it could have been broughThe party seeking transfer
pursuant to § 1406(a) “bears the burden of establishing affirmatively that venueapemipr

Alternatively, 8 1404(a) provides that, “[flor the convenience of parties and sésiea

the interest of justice, a district court may transfer any civil action to anydiitect or division

% The Com{rint alleges that Komatsu, Ltd. is a Japanese business located in Tolayo,Gampl. at B. It also
asserts that the related entities Komatsu America Corporation, U.&t&igrinc., and Komatsu Ming Systems,
Inc. are “foreign corporation[sjvith their principal places of business in lllinoill. at §18-12, 14 The remaining
related entity, Komatsu America Manufacturing Corp., is allegdxkta foreign business entityth its principal
place of business in Chattanoo@annessee. Lashé Canplaint identifies H&E Equipment Services, lras a
foreign business entityith its principal place of business in Baton Rouge, Louisialthat 1 4.

428 U.S.C. § 140@).
® Lomanno v. Black?85 F. Supp. 2d 637, 641 (E.D. Pa. 2003) (internal quotation marks and citation omitted).
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where it might have been brouglit."The first step in a cous’analysis of a transfer motion is
to determine whether venue would be prdpehe transferee district.” Unless otherveie
provided by federal law, 28 U.S.C. § 1391(b) governs whether a particular venue is appropriat
in a civil action wherein jurisdiction is founded only on diversity of citizenship, providing, in
pertinent part, that:
A civil action maybe brought in (1) gudicial districtin which any defendant resides, if
all defendants are residents of the State in which the district is loq&jealjudicial
district in which a substantial part of the events or omissions giving rise to the claim
occurred or asubstantial part of property that is the subject of the action is sitwated;
(3) if there is no district in which an action may otherwise be brought as provided in this
section, any judicial district in which any defendant is subject to the courttsakrs
jurisdiction with respect to such actién.
If the first stepis satisfiedand venue is deemed proper in the transferee district, the court must
then determine whether a transfer would promote the convenience of thhtagad the
interests of juste.’ To do so, the court emplogfse analysiset forthin Jumara v. State Farm
Insurance’® assessg the transfer motion in light of botrivate and public interests. At all
times “[t] he burden of establishing the need for transferests withthe novant . . . [a]nd, . . .
the plaintiff's choice of venue should not be lightly disturbéd.”
[11.  ANALYSIS
A. VenuelsNot Proper in the Eastern District of Pennsylvania

The Court begins with determining whether venue would be proper in the Easterrt Distric

of Pennsylvania undéy 1406a). Plaintiff contends that venue is proper here, but this contention

28 U.S.C. § 1404(a).

"Weber v. Basic Comfort, Inc55 F. Supp. 2d 283, 284 (E.D. Pa. 2001).
828 U.S.C. § 139D).

° Weber 155 F. Supp. 2d at 2&ditation omitted)

1055 F.3d 873 (3d Cir. 1995).

1d. at 879.

121d. (internal quotation marks and citations omitted).
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is unsupported and without merit. First, pursuant to 8 1391(b)(1), venue in this action would not

be proper in the Eastern District because Defendantstdoeside” here"®> Residency of

corporations for venue purposes is defined by 8§ 1391(d), which states:
For purposes of venue under this chapter, in a State which has more than one judicial
district and in which a defendant that is a corporation is sutgjgersonal jurisdiction at
the time an action is commenced, such corporation shall be deemed to reside in any
district in that State within which its contacts would be sufficient to subject it torzdrs
jurisdiction if that district were a separat@t®t and, if there is no such district, the
corporation shall be deemed to reside in the district within which it has the most
significant contacts?

Thus, for venue to be proper in the Eastern District, Defendants must have sufboieats

within thedistrict to subject it to personal jurisdiction, “as if the Eastern District wespaate

state.™® Accordingly, the Court “must conduct a personal jurisdiction analysis, treatc |

Defendant] as a foreign corporation and the Eastern Districtofsylvania as a staté® The

personal jurisdiction analysis is governed by Pennsylvania’s long-armestahith “provides

for jurisdiction ‘based on the most minimum contact with th[e] Commonwealth alloweer

the Constitution of the United Stat&s! Thus, for purposes of venuRefendantsnust

maintain minimum contacts with the Eastern Distsizgtthat “maintenance of the suit does not

offend traditional notions of fair play and substantial justiCe.”

Personal jurisdiction can be specific or genétdiWhere a cause of action arises from,

1328 U.S.C. § 1391(b)(1).
1428 U.S.C. § 1391(d).
15 Johnson v. Gabriel Bros., IndNo. 137415, 2014 WL 2921652, at *2 (E.D. Pa. June 27, 2014).

181CA Group, LLC v. Taggart Group LL®lo. 126156, 2013 WL 159936, at *1 (E.D. Pa. Jan. 15, 20463;also
Superior Precast, Inc. v. Safeco Ins. Co. of Ath.F. Supp. 2d 438, 443 (E.D. Pa. 1999) (characterizing the analysi
for venue purposes as “a fictitious personal jurisdiction analysis”)

" D'Jamoos v. Pilatus Aircraft Ltd566 F.3d 94, 102 (3d Cir. 2009) (quoting 42 Pa. Cons. Stat. Ann. § 5322(b)).
181d. (quotingInt'| ShoeCo.v. Washington326 U.S. 310, 3.(1945)).
19

Id.



or relates to, the defendant’s contacts with the forum, specific jurisdictists.&X Here,
becaus@o events associated with the litigatmecuredwithin the Eastern District, there is no
basis for the exercise of specific personal jurisdiction over Defentfa@eneral jurisdiction
exists where a defendant has “continuous and systematic” contacts with #me Baésirict so as
“to render [it] essentially at home in the forum stéfe Plaintiff only alleges that “Defendants,
one, several or all, were regularly engaged in business in the City and CountyadéPhib.*
This generakllegation is insufficient to establish general jurisdiction for any Defenddhisin
case.

Second, under § 1391(RB), venue is improper in the Eastern District because a
substantial part of the events giving rise to the claim did not occur within this distrifetct,
none of the events giving risethe claim occurred within this district, none of the subject
property is located in this district, none of the parties reside in this district, ndmewitnesses
are in this district, and none of the evidence is in this district. Third, pursuant to § 1391(b)(3)
venue is improper in the Eastern District because, as discussed above, it doesandhappe
Defendants are subject to personal jurisdiction in this district, and theséharalistricts in
which the action may be brought. Thus, venue is improp&eikastern District of
Pennsylvania.

B. VenuelsProper inthe Western District of Pennsylvania
The Court next considers whethenue would be proper in the Western District of

Pennsylvania, the transferee district proposed by Defendants. As noted, 8§ 1391¢kid2spr

2 McMahon v. Arsenberger Trucking Co., Indo. 1721242, 2017 WL 3740643, at *3 (E.D. Pa. Aug. 29, 2017)
(citing Helicopteros Nacionales de Colombia, S.A. v. H&86 U.S. 408, 414 n.8 (1984)).

2lgeeid.

% paimler AG v. BaumariL34 S Ct. 746, 78 (2014) (citingGoodyear Dunlop Tires Operations, S.A. v. Brown
564 U.S. 915, 919 (2011)).

% Compl. at T 24.



that a civil action may be brougint “a judicial district in which a substantial part of the events
or omissions giving rise to the claim occurred, or a substantial part of propeiitytthasubject
of the action is situated® The “substantial part” elemefdoes not require that thraajority of
operative facts underlyga claim occur in one distric/thoughevents that are only tangentially
connected to the action are not sufficient to establish proper v&hie fact,multiple fora may
be available if significant events omissions occurred in various locatidfisSince the accident
occurred in the Southern District of Ohio, and Plaintiff was treated for his sjaribe Western
District of Pennsylvania for an extended period of time, véspeoper in these district.
Additionally, the Western District of Pennsylvania appears tolere the majority of the
witnesses to the accident are locatglere a large portion of construction of the pipeline project
occurred and where most of the documentary evidence nhigdical recordss stored,
supporting a finding of proper venue. The Court concludes that since venue would be proper in
theWestern District of Pennsylvania, the proposed transferee district, a traingémue
analysis is appropriate under 28 U.S.C. 8§ 1404(a).
C. TheJumara Factors Permit Transfer to the Western District of Pennsylvania

Having determined that venue would be appropriate in the Western District of
Pennsylvania, the Court must now employ the analysis established by the WaligsdCurt of
Appeals for the Third Circuit idumara“to determine whether on balance the litigation would

more conveniently proceed and the interests of justice be better served mr'ttartsiat

2428 U.S.C. § 1391(b)(2).

% Optimal Interiors, LLC vHON Co., No. 091906, 2009 WL 3837409, at *3 (E.D. Pa. Nov. 13,906ee also
Cottman Transmission Sys., Inc. v. MartiB6 F.3d 291, 294 (3d Cir. 1994).

% Optimal Interiors, LLC2009 WL 3837409, at *3.

%" See Holland v. Consolidated Freightways Cp8® F. Supp. 2d 570, 573 (E.D. Pa. 200inding venue proper
wherethe personal injury accident occurredge alsdHameed v. AMC Network Emtl C, No. 156427, 2017 WL
1658820, at2 (D.N.J. May 1, 2017jconcluding thavenuewasproper in a personal injury action in the district
where the plaintiff as hospitalized for an extended period of tand where the accident occuryed
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district.?® UnderJumara the Court considers both public and private interés®ublic interests
include the “enforceability of any judgment; practical considerations that could makeahe tr
easy, expeditious or inexpensive; relative administratiffieulty resulting from court
congestion; local interest in deciding the controversy; relative importance af palities; and,
familiarity of the trial judge with the applicable state law in diversity ca¥e$¥ivate interests
include:“plaintiff’ s choice of venuegdefendant preference; where the claim arose; convenience
of the witnesses to the extent they might be unavailable for trial in one of tharidrahe extent
to which records or other documentary evidence would be available for produétion.”

This Court finds that many of the pubiigerest factors are neutrah judgment entered
in either district is readily enforceable against either party; coudadhdistrictare familiar
with the applicable state law; and neither forum appears to have a local patics/ghrticularly
implicated by thixase However, practical consideratiowdl make a trial in the Western
District more convenient.g., easy, expeditious, and inexpensive), since the accident occurred
near the Western District, witnesses to the accident are presumabhear the Western
District, andmany ofPlaintiff's physicians andnhedical records are located in the Western
District.

The Court also finds that private interests weigh in favor of transferring vé&hoie
Plaintiff's preference ishe Eastern District, Defendants’ preference is the Western District. The

remaining private interest factors strongly favor Defendants’ choicewhfoFor instancethe

8 Jumara 55 F.3d at 87%itations omitted)
29
Id.

30 Connors v. R&S Parts & Servs. In248 F. Supp. 2d 394, 395 (E.D. Pa. 2003) (cifimgarg 55 F.3d at 879
Williams v. Weis Markets, IndNo. 0:4474, 2002 WL 80309, at *1 (E.D. Pa. Jan. 18, 2002

3d.



claim arose near the Western Distrittyitnesses to the accident are in or near the Western
District, andrecords such as accident reports, police reports, investigative records, and medical
recordsare located ior nearthe Westermistrict. As Defendants explain, “[b]y virtue of the
fact that the alleged accident itself and Plaintiff's most substantial treatmenteacituor near
the Western District of Pennsylvania, transferring this action to that Distndtiwgoeatly
enhancehe convenience to all witnesses who actually saw the alleged accident @rnatft
and/or provided medical treatment to Plaintiff during his extended hospital $1@ME.">
Since Plaintiff has offered no persuasive “rationale for choosing a forum Wwhel@es not
reside, where he was not treated for his injuries, and where the accident dicungttibis
action will be transferred
V. CONCLUSION

For the reasons set forth above, Defendants’ motion to transfer will be grantdag and t
case will be transferred to the United States District Court for the Westédrictng

Pennsylvania. An appropriate order follows.

It is SOORDERED.

32 Witnesses to the accident will likely be within the 4@e subpoena power oféhWestern DistrictSeeFed. R.
Civ. P. 45(a)(1)(A).

%3 Defs.” Mot. at 7.
3 McMillan v. Weeks Marine, IncNo. 026741, 2002 WL 32107617, at *2 (E.D. Pa. Dec. 2, 2002).
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