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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF PENNSYLVANIA

TIFFANY WILLIAMS ET AL., )
)
Plaintiffs, )
)  2:18<v-01353
V. )
)
BOB EVANS RESTAURANTS, LLC ET )
AL., )
)
Defendants.
OPINION

Mark R. Hornak, Chief United States District Judge

In this consolidated action, the Plaintjffsfteen (15) “tipped employees” who worked at
Bob Evans-branded restaurants, on behalf of themsehtkseveral proposed classes, allege
twenty (20) wage and hour claims against the Defendants undealfadd state law. Now before
the Court are the Defendants’ Motions to Dismiss for Failure to State a Claim.

I. BACKGROUND

This action was comprised of three (3) now-consolidateguas brought by various
Plaintiffs against three (3) corporate Defendants astmtin one way or another with the Bob
Evans restaurant chain. (S8€F No. 128.) After the Court’s most recent Order consolidating the
cases, the Plaintiffs filed a Second Amended Consoliditaster Complaint(“SACMC”),
asserting twenty (20) causes of action under federal atel laiv. (ECF No. 130.) Those causes
of action embrace minimum wage, tip credit notificatiand overtime violations under: (1) the
Fair Labor Standards Act (“FLSA”) (Counts I, II, III, and IV); (2) Ohio law (Counts V and VI);
(3) Pennsylvania law (Counts VII, VIII, and IX); (4) West Mm@ law (Counts X and Xl); (5)

Maryland law (Counts XII and XIllIl); (6) Michigan law (Count XI\{)) lllinois law (Counts XV,
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XVI, and XVII); and (8) New York Law (Counts XVIII, XIX, and XX)Id.) The Plaintiffs also
filed a Motion for Conditional Certification, Approvaf Proposed Notice Procedure and Equitable
Tolling. (ECF No. 141.)

The Defendants have filed two (2) Motions to Dismiss under RB(®)(6). The first
Motion was filed solely bypefendant Bob Evans Farms, Inc. (“BEF Inc.”) and seeks dismissal of
all claims as to it. (ECF No. 138.) The second Motion filad by BEF Inc., Bob Evans Farms
LLC (“BEF LLC”), and Bob Evans Restaurants LLC (“BER”) (collectively “the Defendants™).
(ECF No. 139.) The latter Motion is a partial Motion to riss the majority of the Plaintiffs
claims, namely dismissal of Counts I, II, lll, IV, V, W]I, VIII, IX, X, XII (partial ly), XIV, XV,
and XVI. (Id. at 1.)

[I. LEGAL STANDARD

a. Rule12(b)(6)

Rule 12(b)(6) allows dismissal foffailure to state a claim upon which relief can be
granted.” Fed. R. Civ. P. 12(b)(6). A complaint must “state a claim to relief that is plausible on its
face” by providing facts which “permit the court to infer more than the mere possibility of
misconduct.” Ashcroft v. Igbal, 556 U.S. 662, 6789 (2009). When determining whether
dismissal is appropriate, the Court mu$l) identify[ ] the elements of the claim, (2) review[ ]
the complaint to strike conclusory allegations, and {Bg¢fook][ ] at the well-pleaded components
of the complaint and evaluat[e] whether all of therelats identified in part one of the inquiry are
sufficiently alleged.” Malleus v. George, 641 F.3d 560, 563 (3d Cir. 2011). The Court should
“accept all factual allegations as true, construe the complaint in the light most favorable to the
plaintiff, and determine whether, under any reasonablemgadithe complaint, the plaintiff may

be entitled to relief.” Blanyar v. Genova Prods. Inc., 861 F.3d 426, 431 (3d Cir. 20A7ule
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12(b)(6) motion should be granted when it appears to a dgrthat no relief can be granted under
any set of facts which could be proved.” Nichole Med. Equip. & Supply, Inc. v. TriCenturion, Inc.
694 F.3d 340, 350 (3d Cir. 2012). Further, the Court will disregard degelusions and bare
recitals of the elements of a cause of action thatsapported by mere conclusory statements.
Davis v. Wells Fargo, 824 F.3d 333, 341 (3d Cir. 2016).

b. Case Management

Before the Court are the aforementioned Motions to Bismas well as the Plaintiffs
Motion for Conditional Certification. Accordingly, th@ourt must also determine in what order to
address these MotioriBhe Defendants, in their Response to the Plaintiffs’ Motion for Conditional
Certification, argue that the Court should address their dispositive Motions prior to the Plaintiffs’
Motion. (ECF No. 145, at 11.) The Plaintiffs did not addiéss question in their Motion for
Certification or their Reply to the Defendants.

The Court agrees with the Defendants, and with othetstram this Circuit, that it should
resolve the Motions to Dismiss first, as those decisioitisaffect the scope of any conditional
class certification that might otherwise be appropri&ee, e.g.Babcock v. Butler Cnty., No.
12CV394, 2014 WL 688122, at *3 (W.D. Pa. Feb. 21, 2014),a806 F.3d 153 (3d Cir. 2015)
(“this Court finds that deciding the Motion to Dismiss prior to the Motion for Conditional Class
Certification is both judicially fair and efficient.”); Morrow v. Cnty. of Montgomery, Pa., No.
CIV.A. 13-1032, 2014 WL 348625, at *6 (E.D. Pa. Jan. 31, 2014) (granting defendant’s motion to
dismiss as to one count prior to ruling on plaintiffs motion donditional class certification);
Reilly v. Ne. Revenue Servs., LLC, No. 3:C2~02312, 2013 WL 3974181, at *1 (M.D. Pa. Aug.
1, 2013) (“based on the alleged facts, it is appropriate, fair, and judicially efficient to address the

material issue raised by the motion to dismiss (whetleerefuse fee is a debt under the FDCPA)
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prior to addressing class certification”). See also McReynolds v. Merrill Lynch & Co., 694 F.3d
873, 879 (7th Cir. 2012)‘a motion to dismiss for failure to state a claim testsstiiéciency of
the complaint, and although a Rule 12(b)(6) dismissal ogees a final decision on the merits if
leave to replead is not granted, it is sometimes appitedo decide a Rule 12(b)(6) motion ahead
of class certificatior?). The Court will therefore resolwe Defendants’ Motions to Dismiss, and
will, with one exception, grant the Plaintiffs leavefite a Third Amended Consolidated Master
Complaint as to any dismissed claims, all on the teanew in this Opinion.

1. DISCUSSION

The Court will begin by addressing the Motion to Dismiss at BNOF 138, which is
brought solely by Defendant BEF Inc. (“BEF Inc. Motion”). The Court will then address the
Motion to Dismiss at ECF No. 139 (“All Defendants Motion”).

a. BEF Inc. Motion

The FLSA requires that the DefendantsheePlaintiffs’ “employer” in order to be subject
to the law’s restrictions, and eourt’s inquiry often begins with that threshold questidnompson
v. Real Estate Mortg. Network, 748 F.3d 142, 148 (3d Cir. 2014). The BEMbtion seeks the
dismissal of all counts as to Defendant BEF Inc becausteges thait was not thePlaintiffs’
employer in any sense relevant under the FLSA, and impiyriat this stage, was not sufficiently
alleged to be so. (ECF No. 138, atl9.) Therefore, it argues it is not liable under the FlaB4
similar state law causes of action.

i. The Parties’ Arguments

BEF Inc. concedes that at all relevant times it has liee parent corporation of BEF LLC,

but notes that BEF LLC managed and operated the restatiranemployed the Plaintiffs. (1d. at

11.) Such was the case, they argue, until BER, a wholly osuesidiary of a separate private
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equity firm, acquired all of the restaurant business pnl 28, 2017. (Id. BEF Inc. and BEF LLC
are now allegedly in the exclusive business of selling refiigdrfood products. (Id.) BEF Inc.
notes that the SACMGolely alleges that the Plaintiffs either worked for “Bob Evans” or
“Defendants,” not that they were specifically employed by BEF Inc. (Id. at 12.) It further notes
that three (3) named Plaintiffs worked at Bob Evans westés entirely and only after the April
2017 sale of the restaurant business to Bifich they argue means those Plaintiffs could have
only been employees of BER. (Id. at-13.)

BEF Inc. also says it is not‘aingle enterprise” or “joint employer” with BEF LLC or BER
such that liability under the FLSA would attach, as thenBtés claim. (Id. at 15.) They argue that
the Plaintiffs’ characterization of all three Defendants is “monolithic” and ignores that they are
three distinct corporate entities. (ECF No. 152, at 5k Bi€. also takes issue with the fact that
the Plaintiffs refer to the Defendants collectively throughthe SACMC, and go on to say that
this failure to differentiate is reason enough to dismiesthims as to BEF Inc. (Id. at 6.)

Plaintiffs respond that BEF Inc.’s Motion is essentially making pre-discovery, fact-based
arguments, and that Plaintiffs nonetheless have wrifly alleged that BEF Inc. was their
employer and/or joint employe(ECF No. 147, at 1.) For purposes of the FLSA standard f
“employer” under the Third Circuit’s Enterprise test, the Plaintiffs go on to cite several posti
of ther SACMC where they allege that the Defendants (cumulateedl/thus inclusive of BEF
Inc.) had the power to hire/fire the Plaintiffs, contrdltbe conditions of employment, determined
the rate and method of pay, and maintained employmentdsecdd. at 47.) Therefore, the
Plaintiffs argue that they are entitled tmodivery on these issues. On the “joint employer”
standard, the Plaintiffs again point to several paragraphthe SACMC that, they argue,

sufficiently plead the elements for a joint employeder the Enterprise test. (Id. at 9.)
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li. Analysis

The Plaintiffs eaded that the Defendants collectively are a “single enterprise” and/or a
“single and joint employer” under the FLSA. (SACMC, ECF No. 130, § 1226.). Defendants
argue that the test for “single enterprise” and “single employer” theories are the same. (ECF No.
138, at 9 (citing Katz v. DNC Servs. Corp., No. 16-5800, 2019 U.&. IHXIS 167647, at *19-
20 (E.D. Pa. Sep. 27, 2019).) In their Response in Oppositioa BER Inc. Motion, the Plaintiffs
do not rebut this argument and contend instead that thBgiesoily pleaded that BEF Inc. is an
“employer,” “single employer, and “joint employer” under the FLSA. (ECF No. 147, at 1, 4.)
However, it is unclear whether the Plaintiffs conflate “employer” and “single employer,” as that
term is used in the FLSA context. (See id. at 4 (discgdbe test foanemployer and then stating
straightawaythat the “Plaintiffs have clearly alleged in multiple places that each Defdndan
including BEF, was a single employer of each Plaifitf@mphasis added))); Katz, No. CV 16-
5800, 2018 WL 692164, at *3 (discussing the difference between simgjeiainemployer status).
In any case, the Court concludes that the SACMC on itsfals to sufficiently plead in a non-
conclusory manner that BEF Inc. was any forrfieshployeir’ under the FLSA.

Employer

Under the FLSA, an “employer” is “any person acting directly or indirectly in the interest
of an employer in relation to an employee.” 29 U.S.C. § 203(d). Additionally, an “employeé is
“any individual employed by an employer,” 29 U.S.C. § 203(e)(1), arfémploy’ means “to suffer
or permit to work; id. 8§ 203(g). In determining whether someone is an employear timel FLSA,
the “economic reality rather than technical concepts is to be the test of employment.” In re
Enterprise Rent-A-Car, 683 F.3d 462, 467 (3d Cir. 2012) (quoting Goldberg akéhitiouse

Co-op., Inc., 366 U.S. 28, 33 (1961)). Therefore, the FLSA de&ngsoyer-expansively” and
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“with striking breadth.” 1d. (citing Nationwide Mut. Ins. Co. v. Darden, 503 U.S. 318, 326 (1992);
Rutherford Food Corp. v. McComb, 331 U.S. 722, 730 (194N Third Circuit has also referred
to this direct employeemployee relationship as a “theory of primary liability.” Thompson, 748
F.3d at 148.

Joint Employer

Two or more distinct entities can exert significant colnbver the same employee such
that they are “joint employers.” Enterprise, 683 F.3d at 468nalyzing whether an entity is a “joint
employer” for purposes of the FLSA requires looking to several, non-exclusive factors in relation
to the alleged employer’s:

1) authority to hire and fire the relevant employees
2) authority to promulgate work rules and assignments and tbeseiniployeesconditions
of employment: compensation, benefits, and work schedotdsding the rate and method
of payment
3) involvement in dayto-day employee supervision, including employee disciplind; a
4) actual control of employee records, such as payroilyamee, or taxes.
Id. at 469. The Court may also consider the totality efdihcumstances, economic realities, and
other information suggesting “significant control,” which can be persuasive in conjunction with

the enumerated elements of the test. Id. at 470.

Single Employer

The “single enterprise” or “single employer” construct is distinct from a joint-employer
under the FLSA. “[A] finding that companies are ‘joint employers’ assumes in the first instance
that companies are ‘what they appear to be’—independent legal entities that have merely
‘historically chosen to handle jointly . . . important aspects of their employerpdoyee
relationship.”” Davis v. Abington Mem’l Hosp., 817 F. Supp. 2d 556, 564 n.44 (E.D. Pa. 2011)

(citing NLRB v. Browning-Ferris Indus. of Pa., Inc., 691 F.2d 11122 (3d Cir. 1982)).
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On the other hand, the singéenployer/enterprise theory examines whether “separate
corporations are not what they appear to be, thatth they are but divisions or departments of
a single enterprise.” Id. (citing NLRB v. Deena Artware, Inc., 361 U.S. 398, 401 (196Dhg
analysis here also has four elements: (1) the intéioelaf operations between the corporations;
(2) whether the corporations share common managen®@ntvi{ether there was centralized
control of labor relations; and (4) whether there existommon ownership or financial control.
Katz, No. CV 16-5800, 2018 WL 692164, at *3 (citing Nesbit v. Gears Unlimited,34¢.F.3d
72, 84 (3d Cir. 2003)).

The Plaintiffs’ factual allegations in the SACMC speak of the Defendants collectively,
rather than alleging facts specific to BEF Inc. that woulthniea determination of its particular
form of alleged liability, or lack thereof. The Plaffgihave instead pleaded that all Defendants,
inclusive of BEF Inc., owned/operated/managed the restaurabiestiployed the Plaintiffs. (ECF
No. 130, 9 1.) They pleaded that “Defendants” are allegedly responsible for all of the illegal
employment practices alleged in the SACMC. (Id. | 2.) Thepded that the Defendants
“are/were a single and joint employer with a high degree of interrelated and unified operations,
sharing common management between restaurant locatiansgsbommon employees between
locations, as well as sharinggmmon human resources and payroll services.” (Id. T 126.)
Separately, the Plaintiffs allege the Defendants have operated as a “single enterprise,” with unified
operations and a common business purpose. (Id. 1 124.) dihafRlargue that by pleading that
the Defendants (collectively) employed the Plaintiffeey have sufficiently pleaded that each
Defendant, including BEF Inc., had the power to hire anddwatrol conditions of employment,

determine pay, and maintain employee records. (See ECHNpat 57 (citing the SACMC).)
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The Plaintiffs’ insistence on referring to the Defendants collectively and failing to plead
individual facts as to each Defendant is fatal to the gl the claim that BEF Inc. was their
single or joint employer. The Davis Court héldt both a “single enterprise” and “joint employer”
theory require the Plaintiffs to plead which of the Ddfamtsis the Plaintiffs’ “nominal employer,”

i.e. what is the “primary employment-employer relationship.” 817 F. Supp. 2d at 5685. The
plaintiffs in Davis sued 86 entities, but failed to allegat tbne or several were their primary
employers. Id. at 564. Instead they contended that all @hdafts benefitted from their labors
and were thus “economically dependent” on each other. Id. at 56364. However, the complaint
lacked any factual support to allow the court to determine whétleedefendants were joint-
employers or part of a single enterprise. The court vihattewhile those 86 entities could be acting
jointly to control tke terms of plaintiffs’ employment, “the Court cannot assess whether a joint-
employer relationship exists without facts alleging theidoterms of the primary employment-
employer relationship.” 1d. at 564. Similarly, the same pleading deficiencies prexketite court
from determining whetheany defendants were “primary violators” or subject to “derivative
liability” under a single or joint employer theory.ld. at 565.

By referring to all three Defendants collectively insthase, the Plaintiffs similarly fail to
“differentiate” between them and identify which of the three was their “primary, direct employer,”
and whenSee Ivery v. RMH Franchise Corp., 280 F. Supp. 3d 1121, 1129 (N.D. Ill..204r%)
like the case here, dealt with three defendants, wherednceded they were direct employers,

but disputed that the third was a joint employer. Id. at 112&. [Very Court stated that the

! The Defendants proffer cases from three other court$éhe ruled similarly, which the Court finds persuasive
Cavallaro v. UMass Mem’l Healthcare, Inc., 678 F.3d 1, 10 (1st Cir. 2012) (“some direct employer needs to be
identified before anyone imé¢ group could be liable on the theory that some or all were responsible”); Nakahata v.
New York-Presbyterian Healthcare Sys., Jie3 F.3d 192, 201 (2d Cir. 2013) (noting in dicta that plaintiff’s “actual
and direct employer is an essential elemenbttapleading” involving related defendants); Ivery v. RMH Franchise
Corp., 280 F. Supp. 3d 1121, 1128 (N.D. lll. 2017) (discussed above).
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plaintiffs’ failure to allege a primary employer relationship “alone is enough to sink” the joint

employer claim. Id. at 1129. lvery is additionally persuasieee because the pleadings in that

case were similarly conclusory. The lvery complaintestainter alia:

1.

2.

3.

“Defendants share control over the terms and conditions of [assistant managers’]
employment”;

“Each Defendant, directly or indirectly and jointly or severally, directed the terms of
employment and compensation of Plaintiff”; and

“Each Defendant had the power to control the terms and conditions of employment of
Plaintiff.”

Id. Here, the two of the key paragraphs of the SACMC ianias:

1.

During the statutory period covered by this Complaint, Defeisdaave operated as a
“single enterprise” within the definition of Section 203(r)(1) of the FLSA. Defendants
uniformly operated the Bob Evans restaurants throughout thergoumder common
control for a common business purpose. (ECF No. 130, 1 124.)

Defendants are/were a single and joint employer with b tegree of interrelated and
unified operations, sharing common management between ggstdocations, sharing
common employees between locations, as well as shanmmeo human resources and
payroll services. All of Defendants’ locations share the common labor policies and
practices complained of hereind({ 126.)

This comparably conclusory language consists of baré ¢egelusions not entitled to credit at

the motion to dismiss stage. IveRB80 F. Supp. 3dt 1129 (‘These sorts of conclusory allegations

are not entitled to a presumption of truth.”). Further, they prevent the Court from assessing the

exact nature of the employer-employee relationshipishaeing asserted.

Some courts have been rather forgiving of such FLSA plgadin Thompson v. Real

Estate Mortg. Network, the Third Circuit reversed a 12(bji{nissal of an FLSA claim. 748

F.3d at 148-49. The Thompson Court held that the plaintiff sufficienqglgaded that two (2)

corporate defendants were liable under the FLSA underpbimtiary and joint employer liability.

The court noted that the bar at this early stage is lspeaally for lowlevel employees who “had

no opportunity for discovery as to payroll and taxation damnis) disciplinary records, internal

2 The plaintiff in Thompson named two individual defendants iir thersonal capacities as well.

1C
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corporate communications, or leadership and owtesstuctures.” Id. at 149. The court further
stated that there were various facts pleaded thatheutiéfendants on notice that the alleged
violations occurred during the plaintiéf employment with both corporate defendants, as well as
facts supporting that the defendants were plaintiff’s direct or joint employers. Id. But an
examination of the facts in Thompson demonstrate thatatmantion towards pleading leniency
does not apply to what has been alleged here.

First, the complaint in Thompson differentiated betwdendefendants and provided at
least some detail supportitig: plaintiff’s joint employer theory. For instance, the complaiatex!
that an employee of one defendant conducted the plaintiff’s training after she was hired by the
other defendant, suggesting the authotity'promulgate work rules and assignments.” Id. The
complaint also stated that an employee of one deferttistribed the other defendant as their
“sister company,” suggesting “some broader degree afrporate intermingling”. Id. Lastly, the
complaint discussed how former employees of one defendant were ‘“abruptly and seamlessly
integrated” into the operations of the other defendant, some of whom continued to be paid by the
former employer, which evidenced shared authority over hanmfiring practices. Id.

The SACMC here, viewed under a similarly lenient light at €aidly stage, does make
seemingly fact-based allegations that suggest that discooghy bear their claims. The Plaintiffs
allege that theyre employees “who work or have worked at restaurants operating under the trade
name Bob Evans that are/were owned and operated and/or manaDetebgants Bob Evans
Farms, Inc., Bob Evans Farms, LLC, and Bob Evans Restaurants LLC, (collectively, ‘Defendants’
or ‘Bob Evans’), and have been subject to the unlawful practices detailed herein.” (ECF No. 130
1 1.) They further allege thate Defendants (cumulatively) are responsible for the restaurants’

labor policies, had the power to hire and fire employe&#rol various conditions of employment,

11
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maintain records, and share common management, coramployees, and common human
resources and payroll services. (See ECF No. 14774t#ting the SACMC).) However, the cases
already discussed, and others, counsel that the Fiaimtifst make some more than de minimis
factual allegations with respect to ealeffendant’s role in the employer-employee relationship in
order to support a single or joint employer theory. 8ae, Mackereth v. Kooma, Inc., No. CIV.A.
14-04824, 2015 WL 2337273, at *6 (E.D. Pa. May 14, 2015) (joint employe); dis-lavis v.
Choice Hotels Int’l, Inc., No. CV 18-3914, 2019 WL 1505860, at2(E.D. Pa. Apr. 5, 2019)
(same); Bedolla v. Brandolini, No. CV 18-146, 2018 WL 2291117, at *5 (E.DM&gn18, 2018)
(same). This lack of critical differentiation is fuethaccentuateby the Plaintiffs’ allegations
couched in competing temporal terms, €ae/were,” or in competing relationship terms, e.g.
“owned and operated and/or managed.” (ECF No. 130 at q1).

The second key difference between Thompson and this caaetisdtre were two (2) rather
than three (3) corporate defendants in Thompson. And as thecfrhird Circuit had no issue
concluding that the plaintiff had properly pleaded that loetiendants were her direct employer.
Id. at 148. That is, the court concludéet tplaintiff’s complaint properly pleaded that the
defendants were botirdinary, direct “employers” and“joint employers” under the FLSA. The
court wrote, “[t]he pleadings here put the corporate defendants on faireribiat the alleged
violations began durinplaintiff’s] employment with [one corporate defendant] and persisted
throughout her relatively brief tenure with the two compsiikl. The defendants tried to argue
that the plaintiff failed to plead a direct employer theory because her “allegations improperly group
all defendants-individual and corporatetogether and fail to differentiate between them as to

alleged wrongful conduct,an argument not far removed from that of BEF Inc. hede. |

12
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(quotations and alterations omitted). The court rejectedalgument and vacated the district
court’s dismissal of the plaintiff’s claims under a theory of primary liability.

Here, the Plaintiffs do not allege they worked for one difanfollowed by another, thus
yielding primary liability as to each in turn. With three porate defendants, two of whom
necessarily overlap given that the Parties agree that|B&HRs the parent corporation of BEF
LLC, the Court cannot readily say that the Plaintiffséhavoperly pleaded a theory of primary
liability as to BEF Inc. Perhaps at some point BEF Inc. thasdirect and primary employer of
Bob Evans restaurant servers like the Plaintiffs,thatrole was then handed off to BEF LLC, its
subsidiary, after a corporate restructuring or changeimagement philosophy. Or perhaps it went
in reverse order. Nonetheless, it is apparent that bR ldietiffs naming both BEF Inc. and BEF
LLC as Defendants here, with full knowledge that threner is the parent corporation of the latter,
(see ECF No. 130, 1 116), one of at least two things would twale true for FLSA liability to
attach Either (1) both were separately the Plaintitigrect employers, (2) there is some form of
single or joint employer liability by which both entgiare concurrently liable under the FLSA, or
perhaps there is a third option, such that at varying tilmgsdould be true. However, the SACMC
does not say. By pleading in somersion of an “all of the abové fashion without basic
differentiation,the Court cannot determine how BEF Inc. could be liable, “cither as a primary
violator[], or through any derivative liability theotyDavis, 817 F. Supp. 2d at 565, and more
importantly, it does not give fair notice of the naturehef claims actually being asserted.

Thus, the SACMC falils to plead sufficient facts upon whieh@ourt could conclude that
BEF Inc. isthe Plaintiffs’ direct employer, a joint employer, or that some combination of the
Defendantss a single employer/enterprise. And by also lumping alleDéénts into one, the

sufficiency of the allegations relative to economiditiea and other key factors cannot be assessed

13
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within and from the allegations as writtdfor these reasons, Defendant BEF Inc.’s Motion to
Dismiss at ECF No. 138 will be granted and all claims agatirsttall be dismissed without
prejudice® Because the Court cannot conclude that any furthert effoamendment would be
futile, that form of dismissal will come with one neaspportunity for the Plaintiffs to amend, but
it also comes with a significant notice from the Court.

This will be the third amended complaint, which means th#& actually the fourth
complaint documerft At some point, even under the very liberal amendnantdsrds our Court
of Appeals has mandated¢ourt should properly say “enough is enough.This Court may soon
be arriving at the point where any further amendment lebfzat authorized here will be pointless,
as the pleader will have been unable to make its case siavitling many tries. The fundamental
pleading shortcoming here is one that was avoidable. Agary civil action, the Plaintiffs were
required to set out what they believe each specific Defgntidto violate the law, and how it was
that each such specific Defendant was a potentially culgeblky under the involved statute.
Simply referring generallyo “the Defendants” or pleading only legal conclusions does not cut it.

To the extent the applicable principle in federal civil litigation ever was “where there is
smoke, there must be firesince the Igbal line of cases, that is no longer the case. Speeific
“showing” must be made in the pleadings to the Court to back up aneasstaim and as to

alleged liability as to one or more of the Defendaftie Plaintiffs have a case to be made against

3 The Plaintiffs’ state law claims against BEF Inc. are also dismissethe Plaintiffs failed to respond to the
Defendants’ assertion, (ECF No. 138, at 9), that the failure to adequately plead BEF Inc.’s “employer” status under
the FLSA is likewise fatal to their state law claifibus, it is deemed unopposed. See Acosta v. Holland Aéqossit
Inc., No. 2:15€V-1094, 2018 WL 6242231, at *3 (W.D. Pa. Nov. 29, 2018).

4 So far, at this docket number, there has been a Comga@F No. 1), a First Amended Complaint, (ECF No. 10),
an Amended Complaint, (ECF No. 60), and a Second Amended Complaint, “Consolidated Master,” (ECF No. 130).
That actually makes four (4) prior such filings, but the Court will apply a “discount” for ECF No. 130, as it facilitated

the consolidation of three casethis case, 1&v-01353, along with 1@v-00082 and 1%v-00921.

14
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one or more Defendants, now is the time to plead it, thémecessary detail to make the showing
required by the law as to each specific Defendant
b. All Defendants M otion

The Defendants also seek dismissal aiiagority of the Plaintiffs’ claims, including all
claims for relief under the FLSA. In all, the Defendadentify fourteen (14) Counts to dismiss
either in whole or in part. The Counts fit generally into four (4) groups: (1) “dual jobs” claims
under the FLSA and state law; (2) tip credit notificataaims under the FLSA and state law; (3)
overtime claims under the FLSA and state law; and @insl under various state wage payment
collection laws. In addressing each Count, the Courpwoiteed in the same order as they are laid
out in the Defendants’ Motion to Dismiss

i. Countsll and Il (FLSA Dual Jobs Claims)

The Plaintiffs bring Count Il for minimum wage violat®minder the FLSA for unpaid
wages for non-tipped duties that were unrelated to the Plaitipffed occupation. The alleged
unrelated duties include responsibilities like sweeping, moppirgparing dessert, and baking
bread. (ECF No. 130, 19 10, 230.) Count Il is for FLSA minimwage violations for allegedly
requiring the Plaintiffs to spend more than 20% of thveirk-week performing non-tipped duties
that were related to their tipped occupation. Such related dutlade setting and bussing tables,
brewing coffee, and rolling silverware. (Id. 1 10, 231.)

Both of these claims stem from the @dled “Dual Jobs Regulatidnunder 29 C.F.R.

§ 531.56(e). That regulation prevents employers from payinrgrsnimum wage to an employee
with “dual jobs,” where one job receives tips in addition to salary and the other doesUmaler
the regulation, employers can only take a tip credit, (d@y sub-minimum wage as long as tips

make up the difference) for the hours that the emplayekks in the tipped occupation. The
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regulation provides the example of a hotel employee whoth a maintenance man and a waiter.
Id. In that instance, the employer can only take a ggitifor the hours the employee worked as
a waiter. Id. The employer must pay the employee fullimiim wage for hours he worked as a
maintenance man, because thatipptompletely unrelated to his other job waiting tabldsThe
other example in the regulation is ofwaitress who spends part of her time cleaning and setting
tables, toasting bread, making coffee and occasionally washimgsdis glassesld. (emphasis
added). That employee could be paid sub-minimum wage (suppksiney tips) for all hours
worked, in spite of the fact that she is performing sduotées for which she receives no tips, like
making coffee, as long as those duties are only ocalsaod are related to her tipped occupation
of being a waitress.

As discussed in depth below, the line becomes blurred wheréippea duties that are
“related” to the tipped occupation, like the occasional washing of dishes, take up an inordinate
amount of time. The Plaintiffs argue that the upper lihdt &an employee can perform non-tipped
duties related to their tipped occupation is twenty (20) perdééimeéio overall hours-the so-called
“20% rule.” The line is also blurrier where an employee performs waakis so unrelated to their
job that they are essentially a “dual jobs” employee, like the maintenance man and waiter. The
Plaintiffs allege that certain of their non-tipped dutiese so unrelated to their jobs as Bob Evans
servers that, for purposes of the FLSA, they were adum-employees, meaning the Defendants
violated the FLSA by taking a tip credit for all of theuns they worked. The Department of Labor
(“DOL”) has issued opinions and guidance to address the vagueness in the Dual Jobs Regulation
and it is the Bxties’ dispute over that guidance which animates much of the argument over Claims

Il and III.
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Count 111 (20% Rule)

The question presented as to Count Il is whether a 20%hibice is the correct
interpretation of the Dual Jobs Regulatidihne Plaintiffs argue that the Court should look to the
DOL’s formerField Operations Handbook (“FOH”), which stated that the Dual Jobs Regulation
should be interpreted to mean that non-tipped, related datiest make up more than 20% of a
non-tipped employee’s hours. Before 2018, the FOH stateédyhere the facts indicate that tipped
employees spend a substantial amount of time (i.exdess of 20 percent of the hours worked in
the tipped occupation in the workweek) performing such related dobi¢f, credit may be taken
for the time spent in those duties. All related duties count toward the 20 percent tolerance.”
Reynolds v. Chesapeake & Delaware Brewing Holdings, LLC, No. CV 19-ZA@10) WL
2404904, at *5 (E.D. Pa. May 12, 2020) (emphasis added) (quoting U.8.ddé@abor, Field
Operations Handbook, § 30d00(f{14) (rev. Dec. 15, 2016)).

Defendants argue that the prior FOH was never the benchoraakdlyzing how many
hours tipped employees can perform non-tipped, but relategsdidtie Defendants say that the
DOL never formally adopted a 20% rule or, up until recent@fined was constitutes“alated
duty,” and that there is otherwise no indication that the FLSA comifates this limitation. Thus,
they argue the Dual Jobs Regulation was never enforcegiolg Kisor v. Wilkie, 139 S. Ct. 2400,
2420 (2019) (“[a]n enforcement action must instead rely on a legislative rule”). (ECF No. 139, at
17.)

The Defendants assert that a 2009 Eighth Circuit caseesrusly giving deference to the
20% rule in the former FOH was the genesis of wide-spreadra@eiaims. (Id. (citing Fast v.
Applebee’s, Intl., Inc., No. 06-4146, 2009 U.S. Dist. LEXIS 67564 (W.D. Mo. Aug. 4, 2099,

638 F.3d 872 (8th Cir. 201)1)The Defendants say that the status quo such as it wasimedt@
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a screeching halt in 2018, when the DOL in an Opinion Lgttemade clear that theieno 20%
rule and (2) enumerated a list‘®élated duties” for various occupations. See U.S. Deyf Labor,
Wage & Hour Div., Opinion Letter FLSA20187 (Nov. 8, 2018), 2018 WL 5921455. The FOH
was revised to remove the 20% limitation not long aRewynolds, 2020 WL 2404904, at *5. The
Defendants say that the result of all these chang#sisCount Il must be dismissed either
because there never was a 20% rule or the DOL effecteetynded the 20% rule, meaning Count
Il necessarily fails to state a claim under the FLSA.

In support of their counterargument, the Plaintiffs sa the 2018 Opinion Letter and
associated changes in DOL guidance are not entitled to anyofodeference. (ECF No. 148, at
19.) The Plaintiffs point out that courts nationwide dnagferred to the 20% rule in interpreting
the Dual Jobs Regulation for decades. (Id. atL®§ Further, they argue that this interpretation is
consistent with several significant qualifiers in thet &xthe Dual Jobs Regulation, which show
that non-tipped, related duties are supposed to be infredqyamely employers can take a tip
credit and pay less than minimum wage only if employeeasdsfeirt of [their] time” performing
or “occasionally” perform related duties. 29 C.F.R. § 531.56(e) (emphasis adgtedplaintiffs
say that there is clearly a temporal limitation ondh®unt of related, non-tipped work a tipped
employee can do. And they say the 20% rule is the propetonaterpret that limitation.

While the parties agree that the Dual Jobs Regulation lisgaous, the rub here is that
they disagree as to whether the DOL’s latest guidance is entitled to either of Auer or Skidmore

deferencé. For the Court to grant Aueleference to an agency’s interpretation of an ambiguous

5 However, in an apparently important footnote, the Defesdztate they are not seeking dismissal of these l@im
the extent that they are based on allegations (conisistéh the 2018 Opinion Letter) thédte Plaintiffs’ non-tipped
duties were not “performed contemporaneously with the duties involving aligervice to customers or for a
reasonable time immediately before or after performin directservice duties” (ECF No. 139, at 18 n.)6

6 The Parties do not appear to contend that 29 C.F.R. § 531.5é)tlisd to Chevron deferencee Chevron,
U.S.A, Inc. v. Nat. Res. Def. Council, Inc., 467 U.S. 837 (1984)
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regulation, there are generally four requirements: (1ad¢f@ay’s interpretation must be based on

a permissible construction of the regulati@2) the agency’s interpretation must reflect fair and
considered judgment and cannot create an unfair surprise toteegpéaties; (3) the regulatory
interpretation mustdione actually made by the agency and must be the agency’s authoritative or
official position, rather than a more ad hoc statement not reflecting the agency’s views; and (4) the
agency’s interpretation must in some way implicate its substantive expertise. Belt v. P.F. Chan{g
China Bistro, Inc., 401 F. Supp. 3d 512, 532 (E.D. Pa. 2019) (citing Kisor, 139 S. Ct. at 2416-
18). At least three courts in this Circuit have declined totghaer deference to the 2018 Opinion
Letter, primarily because it is unreasonable or doesdflect a fair and considered judgment by
the DOL Reynolds, 2020 WL 2404904, at *5; Sicklesmith v. Hershey Br@énRResorts Co., 440
F. Supp. 3d 391, 402 (M.D. Pa. 202Bglt, 401 F. Supp. 3d at 5332. The Court concurs with
the reasoning of those cases.

In Belt, the court held that tHBOL’s current interpretation that does away with the 20%
rule is unreasonable for deference purposes for two meagerst, the court noted internal
inconsistencies in the latest DOL guidance, which could be stwael as saying there is no limit
on non-tipped, related duties. 401 F. Supp. 3d at 533. That weulthinly inconsistent with the
text of 29 C.F.R. § 531.56(e), which contains thepieral qualifiers discussed above (e.g. “part
of [their] time” and “occasionally”). 1d. Second, if the DOL’s latest interpretation is that non-
tipped, related duties are allowed only when those duties are performed “contemporaneously” to
the tipped dutiesr “for a reasonable amount of time immediately before er gkrforming the
tipped duties’ that too would be inconsistent with the regulation. Id. (citing U.S. Deft of Labor,
Wage & Hour Div., Opinion Letter FLSA2018-27 at *3 (Nov. 8, 202818 WL 5921455; U.S.

Dep't of Labor, Field Operations Handbook, § 30d00(f)(3)(a).(F@b. 15, 2019); U.S. Déapof
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Labor, Wage & Hour Div., Field Assistance Bulletin No. 201at23 (Feb. 15, 2019)). To the
extent that the qualifier “contemporaneously” provides some limitation, such would lead to absurd
results. Belt401 F. Supp. 3d at 533. This interpretation would envision setle@rg tipped work,
like taking orders from patrons, while simultaneously doiog-tipped work like filling salt
shakers. Id. The court held that the other qualifigfor a reasonable amount of time immediately
before or after”—is also a contradictory interpretation because #rguage in 29 C.F.R.
8 531.56(e) clearly contemplates infrequent tipped, related duties, not a “reasonable amount.”
Id. Thus, the current DOL guidance is not a “permissible construction of the regulation.” Id. at
532; see also Reynolds, 2020 WL 2404904, gtithling DOL’s guidance unreasonable);

Belt also declined to defer to the DOL guidance becausetheleeldit does not reflect a
“fair and considered judgment” by the agency. Beld01 F. Supp. 3d at 534. Other courts agree.
For example, the Sicklesmith Court sidepped the “reasonableness” inquiry all together and held
that because the latest DOL guidance was an abrupt reguddiout-face from the long-standing
20% rule, the DOL inflicted atunfair surprisé onregulated partiesSicklesmith, 440 F. Supp. 3d
at 402. Specifically, the new DOL guidance facially expresslyrroNes thirty (30) years of
enforcement of the 20% rule. The Supreme Court has heldubhta dramatic shift in agency
interpretation requires a compelling justification in ortdegrant Auer deference. Id. at 403 (citing
Kisor, 139 S. Ct. at 2417) Finding no such justification, thetodeclined to defer to the DOL
under Auer. For similar reasons, the ReynoRisklesmith, and Belt courts all declined to extend

Skidmore deference to the latest DOL guidaregarding the 20% rulé.Reynolds, 2020 WL

7 Skidmore deference is appliadiere an agency interpretation has the “power to persuade” and requires “a sliding-
scale test in which the level of weight afforded tordarpretation varies depending on [the] analysis of thenenated
factors,” including “whether the interpretation was: (1) issued contemporaneously with the statute; (2) censisith
other agency pronouncements; (3) reasonable given thealgagnd purposes of the statute; (4) within the expertise
of the relevant agency; and (5) part of a longstanding antthagagpolicy.” Sicklesmith, 440 F. Supp. 3d at 404
(citing Sec’y United States Dep 't of Labor v. Am. Future Sys. Inc., 873 F.3d 420 (3d Cir. 2017)).cbmelusions
above with respect to Auer deference preclude Skidmore deérespecially given the lack of consistency withrothe
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2404904, at *5; Sicklesmith, 440 F. Supp. 3d at 404; Belt, 401 F. Supp. 3d at B3Boit, for
the same reasons, declines to grant deference in this case.

So, the Court must “turn to the traditional tools of interpretation to deterntiveemeaning
of the Dual Jobs RegulationSicklesmith, 440 F. Supp. 3d at 404 (quoting Christopher v.
SmithKline Beecham Corp., 567 U.S. 142, 161 (2012)). In analyzing@mmgotral language in the
Dual Jobs Regulation and noting that the DOL uses a 20%httdes other similar FLSA
contexts, the Court concludes, in concurrence withsterscourts, that an employee who spends
more than twenty percent of their hours performing momed, related worlcan be found to have
ceased to be a tipped employee and become a dual-jobsyempiach that they must be paid full
minimum wage for hours spent performing those duties. Semksy 2020 WL 2404904, at *6;
Sicklesmith, 440 F. Supp. 3d at 405; Belt, 401 F. Supp. 3d aBB36

Accordingly, the Plaintiffs state a claim under the Dledds Regulation in accordance with
the long-standing 20% rule and Count Il will not be disnds$e the alternative, even assuming
that the Defendants’ argument is correct, the Plaintiffs have still stated a claim and would be
entitled to discovery on whether their non-tipped, esladuties were ndfcontemporaneous” or
took up an unreasonablemount of time before or after” their tipped duties. Defendants concede
as much in a footnote to their Motion. (ECF No. 139, at 6§ mhe motion to dismiss Count Il
is therefore denied without prejudice.

Count |1 (Unrelated Duties)

The Plaintiffs’ claim in Count II covers unrelated duties under the Dual Jobs Regulation
That is, they allege that certain duties they were redjuorgoerform as part of their employment

were unrelated to their tipped occupation and they shouldbdeere paid full minimum wage for

agency pronouncements, thereasonableness of the interpretation, and the comfiib longstanding policy. See
Belt, 401 F. Supp. 3d at 535.
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the hours spent on those duties. As mentioned abbeeD®L’s 2018 Opinion Letter also
incorporated by reference an enumerated list of “related duties,” which employers are to consult
under the Dual Jobs Regulation. Callaway v. DenOne LLC, No. G\3981, 2019 WL
1090346, at *6 (N.D. Ohio Mar. 8, 2019). Those enumerated related duti@vailable online at
the DOLsponsored Occupational Information Network (“O*NET”) website.® Id. The Defendants
argue that the agency’s incorporation of the list of related duties on O*NET is reasonable and
should be awarded deference. (ECF No. 139,-282% They then argue that O*NET specifically
lists every allegedly unrelated duty that the Plaintifgenpleaded. (IdApp’x C.)
The Plaintiffs respond that deference to the list on O*éHinreasonable because the data
on O*NET is compiled by “randomly” sampling businesses and workers. (ECF No. 148, at 23.)
Thus, they argue that the list could change from timente ind become inconsistent with prior
Opinion Letters. For instance, O*NET presently says phaparing salads is related work, which
the Plaintiffs say directly conflicts with other DOL OpmniLetters from 1979 and 1985. {id.
Without having to determine whether the Court must deferadONET list, the Court
concludes that the Plaintiffs have made out a claim hesela®Despite the Defendants’ argument
to the contrary, ot all of the “unrelated” tasks that the Plaintiffs allege are listed on O*NET, such
as scrubbing sinks, scrubbing trays and bins, and operating bhialis See Callaway, 2019 WL
1090346, at *7 (declining to dismiss an unrelated-duties claim wherelaintiffs alleged one
work duty that was not listed on O*NET). While O*NET includes “cleaning duties,” those duties
do not appear to cover cleaning duties that occur in the kittea(often referred to as the “back
of the house,” as opposed to the “front of the house,” where employees interact with patrons).

Fairly read, the listed examples all take placeéhe “front of the house.” SeeDep’t of Labor, 35-

8 The related duties, or “tasks,” for waiters and waitresses is available at https://www.onetonline.org/link/summary/35-
3031.00
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3031.00 - Summary Report for Waiters and Waitresses, O*NET Online,
https://www.onetonline.org/link/summary/35-3031.0@“sweeping and mopping floors,
vacuuming carpet, tidying up server station, taking out teasthecking and cleaning bathrodm
This interpretation is reinforced elsewhere because O*MESTanother task a$frjemove dishes

and glasses from tables or counters and take them to kitchen for cleaning,” cleaning presumably
performed by kitchen staff, not servers. This inteigireh also makes logical sense in that, given
the expansive list of related duties on O*NET, it isdharimagine servers accomplishing the main
part of their jobs (serving restaurant goers) if thep &lsve to hunker down in the kitchen for
cleaning dutie$.Accordingly, Count Il will not be dismisséd.

li. CountsV and VIl (Ohio and Pennsylvania State Law Non-Tipped
Duties Claims)

The Defendants also move to dismiss the Ohio and Pennsylvamtgpped duties claims
arguing that neither state restricts the types of dthasa tipped employee may perform, nor have
those statemcorporated the FLSA’s dual jobs regulation into state law.

Count V (Ohio Non-Tipped Duties Claims)

Count V is brought by Plaintiff Bailey on behalf of the “Ohio Class” for (1) failure to
satisfy the tip credit notification requirements a@jl failure to pay the full minimum wage for

time spent performing non-tip generating work. (ECF No. 130295, 296.) The tip credit

9 The Dual Jobs Regulations itself mentions “occasionally washing dishes or glasses.” 29 C.F.R. § 531.56(e). Hence,

the O*NET list is somewhat incongruous with the DwdisIRegulation itself in that the O*NET list does natudle

one of the few duties mentioned by way of example inggelation. This could be a strike against the reasonedsen
of the DOL’s latest guidance incorporating O*NET as a source for “related duties.” In any case, even assuming that
the Dual Jobs Regulation would permit servers to wasslesha related duty, the Plaintiffs have pleaded ottobrek
cleaning duties that are not specified in the Dual JosilRgon or, as discussed above, on the O*NET task list. So
Count Il will not be dismissed for this reason either.

10 The Court observes that there is also authority fopthposition that the latest DOL guidelines are not eatitb

deference insofar as its elimination of the 20% rule had*NET task list. See, e,&ee Spencer. Macado’s, Inc.,
399 F. Supp. 3d 545, 553 (W.D. Va. 2019).
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notification claim is discussed in the following subgetif this Opinion. See infra Part 1l.b.iii
On the second claim, the Defendants argue that Count Vndoeste to any provision of Ohio
law similar to the FLSA’s dual jobs regulation that would support a claim for non-tip generating
work. (ECF No. 139, at 43The Plaintiffs argue that Ohio law permits claims for an employer’s
failure to pay full minimum wage for time spent performingn+ip generating work because the
Ohio courts “have uniformly held that Ohio’s wage and hour law should be interpreted in
accordance with the FLSA.” (ECF No. 148, at 55.)

The parties primarily dispute the import of the Ohio SupremariG decision in Haight
v. Minchak, 146 Ohio St. 3d 481 (2016). The Plaintiffs say that Hatgihtds for the proposition
that Ohio’s Fair Minimum Wage Amendment (“FMWA?”) fully incorporates the FLSA. (Id.) The
Defendants retort that Haigitlimited to incorporating the FLSA’s definition of “employee” into
the FMWA, not incorporating the FLSA’s regulations into Ohio law. (ECF No. 153, at 22.)

The Defendants appear to be correct that the conclusiblaight is limited. The Ohio
Supreme Court stated at the close of its opiriftfio be entitled to minimum wage, an individual
must be an ‘employee.’ [The FMWA] provides that ‘employee’ shall have the same ‘meanings’ as
in the FLSA. This provision is without further limitatiomherefore, both the FLSA exclusions
and exemptions arto be considered when determining whether an individual is an employee.”
Haight, 146 Ohio St. 3dt487. However, the Court also held in reaching its cormfutbat, “[t]he
Fair Minimum Wage Amendment incorporates the FLSA without any limitation.” Id. at 485.

Several other courts have cited that portion of Haightdld that the FMWA and its
implementing statutes under the Ohio Minimum Fair Wagendstals Act (“MFWSA”)
incorporate the minimum wage and overtime provisions ofti#A. For instance, iacase from

the Southern District of Ohio, the court stated thatatild not engage in a separate analysis for
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the plaintiff’s non-tipped duties claims under the MFWSA becaus€Fh&8 A and Ohio Minimum
Fair Wage Standards Act claims are subject to et standards.” Craig v. Landry’s, Inc., NO.
1:16-CV-277, 2016 WL 3406032, at *3 (S.D. Ohio June 21, 2016) (citing Haldinthell v.
Abercrombie & Fitch, Co., 428 F. Supp.2d 725, 732 (S.D. Ohio 2006); Priteh&mht Wizard
Int’l. Corp., 210 F.R.D. 591, 596 (S.D. Ohio 2002)). The Sixth Circuit hasdthe parallels as
well. In Wood v. Mid-America Management Corp., the court noted patoally that the
MFWSA incorporates “the minimum-wage and overtimeempensation provisions of the FLSA.”
192 F.App’x 378, 379 (6th Cir. 2006). And in Douglas v. Argo-Tech Corp., the court stated that
Ohio law for overtime pay claims “parallels the FLSA.” 113 F.3d 67, 69 n.2 (6th Cir. 1997).

For these same reasons, the Court concludes that Ohimumn wage law parallels the
FLSA for non-tipped duties claim&ccordingly, the Plaintiffs’ non-tipped duty claims under Ohio
law will not be dismissed.

Count VII (Pennsylvania Non-Tipped Duties Claims)

Count VIl is similar to the Ohio claims under Count V in ttiare are two claims. The
first claim is that Defendants violated Pennsylvania law bingatb provide tip credit notification
to employees, (ECF No. 130, ¥ 309), which, like the Ohio clasmdiscussed belovsee infra
Part 1l.b.iii. The second claim is that the Defendamntdéated Pennsylvania law by paying the
Plaintiffs tipped minimum wage for non-tip generating wot#. | 310.) The Defendants argue
that the non-tipped duties claim fails as a matter of lavabse (1) Pennsylvania law does not
require employers to pay employees differently basethernype of duties they are performing;
(2) the Pennsylvania code section Plaintiffs cite providegpmvate right of action; and (3)

Plaintiffs cannotrely on the FLSAn support of their claim8(ECF No. 139, at 45.) The Plaintiffs
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respond that the Pennsylvaianimum Wage Act (“PMWA?”) parallels the FLSA and that courts
have found that a cause of action exists under the PMMWAdN-tipped work claims.

The cases that the Plaintiffs cite in support of taggument that the PMWA parallels the
FLSA are not persuasivé.However, other caselaw nonetheless demonstrates ¢hBtatimtiffs’
argument is well supporte®ee Razak v. Uber Techs., Inc., No. CV 16-573, 2016 WL 5874822,
at *7 (E.D. Pa. Oct. 7, 2016)jBecause the PMWA ‘substantially parallels’ the FLSA, . . . federal
courts are directed to interpretation of the FLSA wheryain& claims under the PMWA.”);
Sicklesmith, No. 19EV-1675, 2020 WL 902544, at *1 n.1 (citing Razak and holding the same
with respect to plaintiffs non-tipped duties claim under thi®\FA); Belt, 401 F. Supp. 3d at 519
n.1 (same); Rui Tong v. Henderson Kitchen Inc., No. CV 17-1073, 2018 WL 4961683ZFaD.
Pa. Oct. 12, 2018) (same); Reynolds, No. CV 19-2184, 2020 WL 2404904, at *8, ®ani&h
and noting the relevant provisions of the FLSA and PMWA are “nearly identical”). In light of this
authority, the Plaintiffs Pennsylvania non-tipped dutyinggaare cognizable and will not be
dismissed.

iii. Countsl, V, VII, XII, X1V, and XV (FLSA and State Tip Credit
Notification Claims)

Next, the Defendants seek dismissal of the Plaintiffs’ tip credit notification claims under
the FLSA (Count I) and the state laws of Ohio (Count \&nrBylvania (Count VII), Maryland

(Count Xl1), Michigan (Count XIV), and lllinois (Count XV).

11 Plaintiffs cited Zellagui v. MCD Pizza, Inc., 59 F. Sup@.712 (E.D. Pa. 2014) and Wright v. Ristorante La Buca
Inc., No. CV 18-2207, 2018 WL 5259469 (E.D. Pa. Oct. 22, 2018). Wrighttoitéellagui, without any analysis, for
the proposition that when employees perform both tippechandipped duties, the PMWA requires employers to
pay the full minimum wage for all hours that their employeedorm non-tipped duties. However, Zellaguole
citation forits interpretation of Pennsylvania law is a “see, e.§.citation to a case from the Northern District of lllinois
that construed Illinois” Minimum Wage Law parallel to the FLSA. Thus, these cases are not persuasiemétraing
Pennsylvania law here.
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Count | (FLSA Tip Credit Notification)

In order to take a “tip credit” under the FLSA, an employer must notify its employees of
its intent to do so. Reich v. Chez Robert, Inc., 28 F.3d 401, 403(31904) 29 U.S.C. § 203(m)
If employers do not so notify their employeteey must pay full minimum wage for all hours that
those employeesorked. The Defendants argue that the Plaintiffs’ mere recitals of the elements
of a tip credit notification claim and their threadbassertion that the Plaintiffs do roecall’
receiving notice are insufficient to state a claim. (B@GFk 139, at 4950.) The Defendants also
note that they have been able to find signed acknowledgeofaeieipt of tip credit notification
for nine (9) of the fifteen (15) Plaintiffs. (1d. at 509,3hey argue that at least these claims as to
those nine Plaintiffs should be dismissed. (Id.) The Difats also say that the Plaintiffs have
failed to plead that they were in fact paid less than mimnaage under the tip credit scheme.
(Id. at 53-54.) The Plaintiffs respond that they have properly pleadéttisnt facts for their
claims to move forward and that the extrinsic evidence predehby the Defendants is
inappropriate for consideration at this juncture. (ECF Ni&, at 3741.)

Theallegations in Count I encompass the Defendants’ alleged failure (1) to notify Plaintiffs
of the tip credit as required by the FLSA andt{2jnake up the difference between their tip-credit
wages and minimum wage. However, the factual allegationsosetregards are minimalhe
Plaintiffs’ SACMC alleges that (1) the Defendants claimed the maxitipuanedit no matter how
many tips the employees actually received, effectivelynmathem subminimum wage when the
Defendants were required to make up the difference (ECF Np13@7, 169); (Zhe Plaintiffs
recall earning little to no tips and yet their hourly wageksrdit change; nor do they specifically
recall the Defendants adjusting the hourly rate upwardg[{1@23-24 (citing the recollections of

only Plaintiff McKeel)); (3) the Plaintiffs do notrecall’ receiving tip credit notification (Idf
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222); (4)the Defendants had a willful policy and practice of failingatsfy tip credit notification
requirements (Id. 1 295); and (e Defendants were aware that tipped employees on oecasi
earned little to no tips (Id. 225 (citing again to dhbintiff McKeel’s recollections of being told
by a manager to claim tips in the computer system thadidhaot receive)}?

The Court concludes that, for the purposes of inquitp@tmotion to dismiss stage, the
Plaintiffs have satisfactorily pleaded their claims, baty just. The SACMC pleads: (1) the
Plaintiffs’ cannot recall receiving notificatiofy(2) factual allegations relating to a willful practice
of non-notification; and (3) the limited examples of gdld failures to pay full wages, which
include one example of a manager specifically tellingaaitf to enter false information into the
teller system. These allegations inch across the flmshor stating a claimSee Perez v. Prime
Steak House Rest. Corp., 939 F. Supp. 2d 132-38B8D.P.R. 2013) (stating there was a
reasonable inference the defendant failed to provide notice where, “[t]he complaint explicitly states
that defendant . .failed to inform them of the provisions of section 203(m)”).

The Court will not consider the signed acknowledgemeintsaeipt the Defendants have

proffered with their Motion. The Court mé&yonsider an undisputedly authentic document that a

12 That alleged violation occurred where a manager allegedly instructed Plaintiff McKeel “to claim 10% of her sales

in tips when entering said information into the POSesysat the end of her shift [because] the manager didkeot li
entering overrides in the computer system, which was rdjaivery time an employee declared less than 10% of
their sales in tip8.(ECF No. 130, 1 225.)

13 The Defendants claim this allegation is specious becalesgk @f memory does not state a claim and the facts
alleged otherwise are formulaic recitals of the elémeha claim, which the Court should not consider. (E@F N
139, at 49.) The Plaintiffs retort that there is no othay to plead that the notification they were supposeddesive
did not happen. (ECF Nos. 148, at 38) That, in other wordsdifficult to plead a negative. The Defendants reply,
“Plaintiffs needed only to plead they did not receive paticthe tip credi” (ECF No. 153, at 26.) However, the
Defendant’s proposed solution of pleading “we did not receive it” appears to be just as “formulaic” as “we do not
remember receiving itSemantics asidehd Court will take the “failure to recall” allegation into account and conclude
that the Plaintiffs have stated a claim here, but ongonjunction with the other allegations mentiomabedve. But,
come discovery, the Plaintiffs will be obligated takit up. And while the Plaintiffs are correct thattaststage of
the proceedings the Court should not consider the sighadwiedgments of nine of the Plaintiffs that the Defenslant
proffer, in the context of the overall litigation, those aot nothing.
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defendant attaches as an exhibit to a motion to dismissif.that document is integral to or
explicitly relied upon in the complairitKortyna v. Lafayette Coll., 726 F. App934, 937 (3d Cir.
2018) (emphasis in original) (citing

Pension Benefit Guar. Corp. v. White Consol. Indus., Inc., 998 F.2d 1192, 3dl 9% (
1993) In re Burlington Coat Factory Sec. Litig., 114 F.3d 1410, 1426 (3d Cir. 1997)3eTipo
credit notificationacknowledgements are arguably “integral to” the Plaintiffs claims of not
receiving tip credit notification. However, given that teer factual matters might call into
question the sufficienogr validity of the acknowledgemenifsthe Court declines to dismiss these
claims on the basis of these currently extrinsic dociisne

All of the foregoing regarding Count | comes with a notehwRlaintiffs. The Court will
be paying very close attention to what the Plaintiffs avaack up these claims and they should
swiftly make their case as to this claim or drop it. tTieawhatever cards the Plaintiffs say they
are holding, they must be prepared to show them.

Counts VI, XII, and X1V (Pennsylvania, Maryland, and Michigan)

The Defendants say that the state claims under PennsybhzaniCount VII), Maryland
law (Count XIllI), and Michigan law (Count XIV) should also lenissed for the same reasons as
Count I. (ECF No. 139, at 54.) The Defendants note thatdgitanotification obligations in those
states “are in accord with or similar to the FLSA.” (Id.) The Plaintiffs agree. (ECF No. 148, at 43.)
Having concluded that Count | should not be dismissed, the Cdurtoivdismiss these Counts

either.

14 Plaintiffs allude to such matters in their Brief in Opposit (ECF No. 148, at 4@1.)
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Count V (Ohio Tip Credit Notification)

As discussed previously, Count V pertains to claims under OWwiddeaboth tip credit
notification and non-tipped duties claims. The Court conclubat the Plaintiffs non-tipped duties
claims under Ohio law should not be dismissed becausel@hjoarallels the FLSA with respect
to minimum wage and overtime compensation. See suprdl.Bart The Plaintiffs argue that the
notification claim in Count V should not be dismissed becdisi® minimum wage law also
parallels the FLSA’s tip credit notification requirements. (ECF No. 148, at 42.) The Defendants
say there is no such requirement under Ohio law. (ECF No.a13®,) The Plaintiffs point to a
particular code section of the Ohio MFWSA which they garallels tip credit notification under
29 U.S.C. § 203(m) such that they state a claim under Ohie-$metion 4111.09 of the Ohio
Code. The Defendants respond that sectioin .09 only requires posting a “summary” of Ohio
wage law and that the statute does not require any typeifdaton that is “parallel” to the FLSA
notice requirements.

Section 4111.09 states that employers subject to the MFWIBA keep a summary of
the sections, approved by the director of commerce, ap@<s of any applicable rules issued
thereunder, or a summary of the rules, posted in a s and accessible place in or about the
premises wherein any person subject thereto is employed.” Ohio Rev. Code Ann. § 4111.0By
its terms, section 4111.09 only requires posting a summaryp\aapby the Ohio Director of
Commere. Id. There is no basis to conclude that Ohio employeesl modo anything more than
that, and the Plaintiffs do not allege that the Defendadtaati post that summary. The SACMC
instead alleges that the Defendants cannot comply witlp @otification requirements by
complying with FLSA notification requirements, given tkdtio has a higher tip credit minimum

wage. (ECF No. 130]176, 177.)However, Ohio’s “posting requirement” does not appear to
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parallel the FLSA’s tip credit notification requirement, and the Court cannot uncover any caselaw
that says it does either. Rather, section 4111.09 more closely aligns with the FLSA’s “Posting of
notices” requirement. See 29 C.F.R. § 516.4. Because the Plaintiffs have legedl that the
Defendants failed to comply with the plain language ofi@ect111.09 and because Ohio law
does not parallel the FLSA with respect to tip creditfivatiion, this part of Count \& dismissed
without prejudice to the necessarily more completaitdgileading as noted above, if the Plaintiffs
can make those allegations in good faith

Count XV (Illinois Tip Credit Notice)

The Defendants argue that the Plaintiffs’ claim that they failed to satisfy notification
requirements under the Illinois Minimum Wage Law (IMWg)ls as a matter of law, because,
like Ohio, all the law requires is posting a summary ofitfé/L in a conspicuous location. The
Defendants say that the Plaintiffs did not allege thatRkfendants failed to comply with this
requirement and that the Plaintiffs cannot bootstrap thigiois claim to the FLSA. (ECF No.
139, at 57.)

The SACMCalleges, “Defendants violated the IMWL when they: (i) failed to provide
proper tip credit notification.” (ECF No. 130, { 18.) Apart from this, the Plaintiffs do nt& any
other allegations of the SACMC that they say make ufeitie of this claim. Thus, the claim rests
on that single conclusory allegation, and perhaps e #flegations that make up their FLSA
notification claim. However, because IMWL notificatiolaims are analyzed separately from the
FLSA, and the sole allegation is a bare recital efdlements of a claim, the Plaintiffs fail to state
a claim See Schmidt v. Smith & Wollensky, LLC, &% .R.D. 323, 327 n.4 (N.D. Ill. 2010) (“The
Court finds that Plaintiff's arguments based on notice viglataf the FLSA are not relevant to

the IMWL class certification inquiry.”); Driver v. Applelllinois, LLC, 917 F. Supp. 2d 793, 800
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(N.D. lll. 2013) (“Here, the IMWL expressly directs what the employer is required to post: the
summary approved by the IDOL. The court cannot add a requitdmeomply with the greater
obligation under FLSA § 203(m).”). The portion of Count XV directed at tip credit notitica
claims under the IMWL is dismissed with prejudice, as it appéhat it fails as a matter of law
and cannot be repaired by pleading more or different facts.

iv. CountslV, VI, IX, and XVI (FLSA and State Overtime Claims)

The Defendants seek dismisséikhe Plaintiffs’ overtime claims under the FLSA (Count
IV) and Ohio (Count VI), Pennsylvania (Count 1X), and lllinad@@nt XVI) law.

Count 1V (FL SA Overtime)

Two named Plaintiffs (McKeel and Caperna) on behalf of the “Collective [Overtime]
Class” claim that the Defendants violated 29 U.S.C. 88 206 and 207 by failing to pg@emro
overtime compensation. The Defendants argue that thesescéae conclusory and that the
exhibited paystubs attached to the SACMC demonstrate that éflet@s paid correctly and
Caperna was actually overpaid, which they attribute to a pasystiém glitch. (ECF No. 139, at
61 n.33.) In support of their argument, the Defendants alsd &ttadeclarations to their Motion,
in which the declarants analyzed the paystubs the Plaistifimitted with the SACMC and which
apparently found no overtime violations.

In the SACMC, the Plaintiffs offer a computation ekotime that is counter to that which
the Defendants proffered in their Motion. (ECF No. 13@0at.14.) Further, the Plaintiffs pleaded
other factual allegations relating to the attached paystuirsinBtance, they allege that the
Defendants paid Plaintiff McKeel overtime using only the “tipped job code” alone, even when
they performed tipped and non-tipped work. (Id. § 213.) Theyallege that the Defendants
accorded no weight to the “Regular” time Plaintiff McKeel worked during the period of time in

the attached paystub. (Id. 1 214.) With respect Plaintiff @apehey pleaded that the Defendants
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used the wrong overtime rate ($5.2696 rather than $5.76). (2d.7y These allegations are
sufficient to state a claim for overtime violationgdenthe FLSA.

At the motion to dismiss stage, the Court must accept alipiedided factual allegations
as true. See, e,dAcevedo v. Monsignor Donovan High Sch., 420 F. Supp. 2d 337, 342 (D.N.J.
2006) (“All of the defendants’ arguments in support of their motion attack the sufficiency or the
factual accuracy of [the] allegations in the amended &nipThese are improper arguments to
support a motion to dismiss under Rule 12(b)(6). First, thendahts cannot contest the factual
accuracy of [plaintiff’s] allegations because, for the purposes of this motion, the Court must accept
as true all of [those] factual allegations.”) The Court cannot engage in attempting to resolve the
parties’ factual argument at this stage. So, the Court concludes that the Plaintiffs state a clan
the motion to dismiss this claim is denied without prejudice.

VI, I X, and XVI (Ohio, Pennsylvania, and I1linois)

The Defendants concede that Pennsylvania overtime clairaligbéine FLSA and argue
that it should fail based on their arguments for disimjsthe FLSA claim. (ECF No. 139, at 51.)
Because the FLSA overtime claii sufficiently pleaded, the Pennsylvania overtime claim at
Count IX will not be dismissed.

With respect to the Ohio and Illinois claims, the Defendargse that the Plaintiffs merely
recited the elements of a state law claim and that smetiusory statements are insufficient under
Twombly/lgbal. (ECF No. 139, at 61.) The factual allegatiorit wespect to Ohio law include,
“Defendants violated the MFWSA by failing to pay Plaintiff Bailey and the members of the OH
OT Class the legally mandated hourly overtime premiumhimurs worked over forty in a
workweek.” (ECF No. 1309 302.) Under Illinois law, they allege, “Defendants violated the

IMWL by failing to pay Plaintiff Woodworth and the members loé iL OT Class the legally
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mandated hourly overtime premium for hours worked over forty in a workweek.” (Id. § 376.)
These allegations are mere conclusory recitals ofetements of a claim, which the Court
disregards? See Davis, 824 F.3at 341.

Unlike the Plaintiffs” FLSA overtime claims that are supported by paystubs and othe
factual allegations, the Plaintiffs here do not allege Eiaintiff Baily or Woodworth, who are not
asserting FLSA overtime claims, specifically did not ree@vertime pay for any particular period
of time. This is fatal to their claim&ee Davis v. Abington MeinHosp., 765 F.3d 236, 243 (3d
Cir. 2014) Davis held “we do not hold that a plaintiff must identify the exact dates and times that
she worked overtime. For instance, a plaintiff’s claim that she ‘typically’ worked forty hours per
week, worked extra hours during such a forty-hour week, and wasmpensated for extra hours
beyond forty hours he or she worked during one or moreosétforty-hour weeks, would suffice.
But no such allegatiors ipresent in this case.” The court applied this reasoning to the FLSA in
Davis. However, both Ohio (MFWSA) and lllinois (IMWL) overénclaims are parallel to and
guided by interpretations of the FLSA. Sdé&lington v. Morrow Cty. Bd. of Comm rs, NO. 2:06-
CV-347, 2007 WL 2908817, at *5 (S.D. Ohio Oct. 4, 2007) (citing Briscoe v. Columbus
Metropolitan Area Comm. Action Org., No. 81AP-887 (10th Dist.), 1982 WL 4028 €Dhio
App. Mar. 9, 1982) (“By virtue of R.C. 4111.03(A), Ohio defers to federal regulations and case
law for the determination of eligibility for overtime compensation.”)); Cho v. Maru Rest., Inc., 194
F. Supp. 3d 700, 703 (N.D. I1L. 2016) (“The IMWL parallels the FLSA, and the same analysis has

generally been applied to both statutes.”). For these reasons, Counts Xl and XVI will be dismissed

15 The Court concludes that the other paragraphs of the SAfiltGhe Plaintiffs cite in their Brief in Opposition do
not go to supporting an overtime claim as contemplaté&itis v. 4bington Mem’l Hosp. (See ECF No. 148, at 49
51.)
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without prejudice to the Plaintiffs attempting to bolsteirtbarrently conclusory statements with
the requisite factual showing.

v. CountsVIII and X (Pennsylvania and West Virginia Wage Payment
Claims)

Defendants also seek to dismiss Pientiffs’ minimum wage claims under Pennsylvania
law (Count VIII) and West Virginia law (Count X).

VIl (Pennsylvania Minimum Wage Claim)

Count VIl is brought under the Pennsylvania Wage PaymerCaltection Law (WPCL).
The Defendants argue that this claim fails because it does not allege “an independent contractual
obligation to pay wages.” See Sleiman v. DHL Express, No. 09-0414, 2009 WL 1152187, at *6
(E.D. Pa. Apr. 27, 2009). Because the WPCL provides a remeely thie employer breaches a
contractuabbligation to pay earned wages, rather than creating a “right to compensation,” De
Asencio v. Tyson Foods, Inc342 F.3d 301, 309 (3d Cir. 2003), the failure to allege “a
contractually based entitlement toe thisputed wages is fatal to [a] WPCL claim.” Vasil v.
Dunham’s Athleisure Corp., No. 2:14CV690, 2015 WL 1296063, at *5 (W.D. Pa. Mar. 23, 2015).
The Defendants argue that the Plaintifédaim fails because they do not allege the “three
indispensable eleents of contract formation”—offer, acceptance, and consideration or mutual
meeting of the minds. (ECF No. 139, at 63.)

The Defendants’ argument misses the mark. The Plaintiffs do not need to plead the
existence of a formal contract by spelling out thebi®xk elements. Rather, “they need only plead
the existence of some contractual agreement to pay wagesléefendant now owes to the
plaintiff.” Euceda v. Millwood, Inc., No. CIV.A. 3:12-0895, 2013 WL 4520468, at *4 (M.D. Pa.
Aug. 26, 2013). Such an agreement may be implied from an indipeéurming work for the

benefit of another with an expectation that they woulddrapensated for their servicé€t the
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context of an employment relationship, a promise to payréasonable value of the service is
implied where one performs for another, with the other’s knowledge, a useful service of a character
that is usually charged for, and the latter expresses no dissent or avails himself of the service.” Id.
(citing De Asencio, 342 F.3at 309; quoting McGough v. Broadwing Comims, Inc., 177 F. Supp.
2d 289, 297 (D.N.J. 2001)). Here, the Plaintiffise alleged that they were “employed” by the
Defendants and numerous other facts throughout the SAGNIEreing a promise to pay the
reasonable value of the services performed by Plaibiff©efendants. Count VIII will not be
dismissed.

X (West Virginia Minimum Wage Claim)

The Defendants argue that Count X is unclear because tastaim whether Plaintiffs are
claiming they were properly paid throughout their employnimritdid not receive their final
payment in a timely fashion or instead that they were unaketp@ughout their employment in
violation of applicable minimum wage law&CF No. 139, at 63.)

In Count X, the Plaintiffs cite W. Va. Code 8§ 24b) for Defendants’ failure “to timely
pay” Plaintiffs Williams and Ratcliff (and members of the WV Class). (ECF No. 130, 11 3331.)
That provision provides that an employer must pay a foemgloyee for wages due up until the
separation of employment on or before the next regnagday. W. Va. Code 8§ 21-5-4(b). There
are no factual allegations that a violation of this provisoccurred. The SACMC states,
“Defendants violated the WVWPCA by failing to timely pay Plaintiffs L. Williams and Ratcliff
and the members of the WSV [sic] Class all wages owed towhhin the time periods mandated
by the WWWPCA for employees pursuant to W. Va. Code § 2{b5%> (ECF No. 130, 3319

The Court disregards these allegatiassonclusory and bare recitals of the elements ddienc

16 See als®CF No. 130, 99 15 (“Defendants violated the WVWPCA by failing to pay Plaintiffs Jensen and Rash and
other Tipped Employees all wages due and owing within the peneds mandated at the conclusion of their
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Regarding whether Count X includes a claim that Plaintiffeewmderpaid during their
employment, the WV Supreme Court held that 8§ 26~a statutory vehicle for employees to
recover agreedpon, earned wages from an employer.” Grim v. E. Elec., LLC, 234 W. Va. 557,
571 (2014). That is, the statute is for wages owed under cotitea@re wrongly withheld and i
is not a vehicle to address to minimum wage violatidtisat 572.Entitlement to “prevailing
wages” under West Virginia law is afforded by the Prevailing Wage Act (“PWA”). Id.

No matter how Count X is sliced, it will be dismissed withpigjudice given that (1) the
SACMC on its face does not state a claim for minimum wagjations under the PWA and (2)
the Plaintiffs fail to allege facts supporting the underlying “failure to timely pay” claim. The
Plaintiffs will be given one more chance to sufficigntiake the showing necessary to assert such
claims.

vi. Count XV (Illinois Non-Tipped Labor Claims)

The Defendants’ Motion only sought to dismiss Count XV insofar as it claimed a violation
of tip credit notification requirements under lllinoisvla(ECF No. 139, at 57.) However, in the
Plaintiffs’ Brief in Opposition, they argue that their non-tipped duties clairdsmitiinois law in
Count XV should not be dismissed. (ECF No. 148, ab53 Thus, it appears that the Plaintiffs
are arguing that Count XV incorporates two kinds of diiinstate wage law claimstip-credit
notification and nonipped duties claims. The Plaintiffs’ basis for claiming that Count XV
includes nortpped duties violations under Illinois law is that Plaintiff Woodworth “realleges and
incorporates by terence the paragraphs above as if they were set forth again herein.” (ECF No.

130, { 366.) So, the Plaintiffs say that Count XV incorfesrgaragraphs 18 and 114 of the

employment with Defendants.”); 44 (“Plaintiffs Jensen and Rash allege on behalf of the WAgsCQhat Defendants
violated the WV State Law by failing to pay all timelages due and owing at the end of Plaintiff and membiers o
the WV Class’s employment with Defendants.”). Once again, these are nothing more than generic antusonc
assertions. If the Plaintiffs are going to pursue tltksens, the applicable case law says that they toaste more.
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SACMC, which allege, inter alia, that the Defendants madediWorth do non-tipped work. (Id.
11 18, 114.)

The Defendants replied that the Plaintiffs failed toessaich a claim because they failed to
add a simple paragraph to the SACMC for an lllinois nppetd duties claim. (ECF No. 153, at
25.) They note that for the non-tipped duties claims under, ®eionsylvania, and Maryland law,
the Plaintiffs included a paragraph stating “Defendants had a willful policy and practice of failing
to pay the full minimum wage for time spent . . . performiog-tip generating work,” but that
they did not do so with Illinois law. (Cf. ECF No. 130, {1 2@61}; 310 (PA); 348 (MD).)
Accordingly, the Defendants argue they cannot add anothenr at this late stage.

Sloppy drafting of a complaint, although frustrating, is grunds for dismissal. Falk v.
City of Glendale, No. 1ZV-00925-JLK, 2012 WL 2390556, at *2 (D. Colo. June 25, 2012). The
incorporation-by-reference language in Count XV incorpsr&aragraph 18, which specifically
alleges that Defendantsiolated the IMWL” by requiring Plaintiffs to “to perform numerous job
duties when there was no possibility for that employee nergee tips’ This suffices to indicate
that the Plaintiffs intended to bring this claim. Theectwat the Defendants cite to argue that the
Plaintiffs cannot assert a “new claim” at this late stage does not merit dismissal of CountXV.

However, the question remains whether the claim is seiffilyi pleaded. As noted above,

not every aspect of lllinois wage law parallels the FL8Aile overtime wage claims do parallel

17 But that does not mean that the Court thinks that it is d @@@. The Parties have told the Court that thisiga b
case for all concerned, and it certainly seems liké #o, then the Court implores counsel to state thensland
defenses with clarity rather than eifwus “incorporation by reference.”

18 In Daugherty v. Adamshe plaintiff completely failed to allege certain dayes that would have conferred him
standing under federal and state RICO laws. Thus, thasesclailed. No. CV 17-368, 2019 WL 7987859, at *15
(W.D. Pa. Nov. 15, 2019), R. & R. adopted sub nom. Daughertyarsg Holding Corp., No. CV 17-368, 2020 WL
467828 (W.D. Pa. Jan. 29, 2020). The Plaintiffs here, by virtlatgraph 18 of the SACMC, have not completely
failed to allege their claim. So, it is not a “new” claim per se.
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the FLSA, tip credit notification claims do not. In DriverApplelllinoist®, the court analyzed the
IMWL and FLSA concurrently and held that, “[a]n employer may take a tip credit ‘only for hours
worked by [an] employee in an occupation in which [he] qualifies as a tipped employee.” Under
either the FLSA or the IMWL, that means an occupatimmwhich tips are customarily and
regularly paid.” Driver v. Applelllinois, LLC, 890 F. Supp. 2d 1008, 1011 (N.D. Ill. 2012) (otet
omitted). The court went on to discuss the several parddiiveen the FLSA and IMWL, and
granted the plaintiffs summary judgment on their “dual jobs” claims under both statutes. Id. at
1033; see also Soto Wings ‘R US Romeoville, Inc., No. 15CV-10127, 2016 WL 4701444, at *2
(N.D. I11. Sept. 8, 2016) (“The IMWL also has a tip-credit provision that is substantially similar to
the FLSA provision, but requires employers to pay a dlidatger percentage of the minimum
wage to tipped employees.”).2® Given the similarities between the IMWL and FLSA’s tip credit
provisions, the Plaintiffs non-tipped duties claim under IMEVL in Count XV will not be
dismissed because the facts which go to their FLSA cldsosuadergird their IMWL claim here

V. CONCLUSION

For the foregoing reasons, the Motion to Dismiss brought bylBEFat ECF No. 138 will
be granted. BEF Inc. will be dismissed as a Defendantd@dthion, subject to the Plaintiffs filing
one more amended complaint, if the Plaintiffs chdogeplead at all, or as to that Defendant. The
Motion to Dismiss brought by all Defendants at ECF No. 139 wiljtanted in part and denied in

part. The Defendants’ Motion will be granted as to the Ohio tip credit notificatioaiai at Count

19 A later opinion in the same case is discussed previowbbre the court held that the IMWL does not incorporate
the FLSA’s tip credit notification requirements. See Driver v. Applelllinois, LLC, 917 F. Supp. 2d 793, 800 (NLD.
2013).

20 The SotdCourt also rejected the defendants’ attempt to dismiss an IMWL non-tipped duties claim. The defendants
similarly claimed that the IMWL does not parallel the ALShe court said that both the IMWL and the FLSA do
not discuss the “dual-jobs scenario” and that the IMWL gives the Illinois Dept. of Labor discretion to refer to federal
regulations when interpreting the IMWL. Therefore, ¢bart can look to the federal dual job regulation in analyzing
the IMWL non-tipped duties claim. Soto, 2016 WL 4701444, at *5.
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V, the Ohio overtime claim at Count VI, the West Virgili® CA claim at Count X, the lllinois
tip credit notification claim at Count XV, and the llliscovertime claim at Count XVI. Those
claims will all be dismissed without prejudice, exceptaa€ount XV, which will be dismissed
with prejudice as laid out above. all other respects, the Defendants’ Motion at ECF No. 139 will
be denied.

The Court will grant leave for the Plaintiffs to replead &itel a Third Amended
Consolidated Master Complaint within twenty-one (21) ddybe date of th€ourt’s Order. The
Plaintiffs’ Motion for Conditional Certification, Approvabf Proposed Notice Procedure and
Equitable Tolling at ECF No. 141 will be dismissed without priepicds premature in light of this
Opinion and related Order.

An appropriate Order will follow.

s/ Mark R. Hornak
Mark R. Hornak
Chief United States District Judge

Dated: August 13, 2020
Cc: All counsel of record
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