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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF PENNSYLVANIA

VALENCIA M. MCCLATCHEY, )
)
Plaintiff, )

) Civil Action No. 05-145]
v. )
)

THE ASSOCIATED PRESS, ) JURY TRIAL DEMANDED

)
Defendant. )
)

RESPONSES AND OBJECTIONS OF DEFENDANT THE
ASSOCIATED PRESS TO THE FIRST SET OF REQUESTS
FOR ADMISSION BY PLAINTIFF VALENCIA MCCLATCHEY

Pursuant to Rule 36 of the Federal Rules of Civil Procedure, Defendant The Associated
Press (hereinafter referred to as “AP”), by and through its undersigned counsel, submits the
following Responses and Objections to the First Set of Requests for Admission by Plaintiff
Valencia McClatchey:

GENERAL OBJECTIONS

AP responds to the requests subject to the objections set forth herein and without
waiving, and expressly preserving, (a) any objection as to competency, relevancy, materiality,
privilege, and admissibility of any of the responses; and (b) the right to object to other discovery
requests.

1. AP objects to the requests to the extent that they seek information reflecting
information or communications protected from discovery by privilege, including, but not limited
to (a) the attorney work-product privilege, (b) the attorney-client privilege, and/or (c). any other

applicable privilege.
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2. AP objects to the requests to the extent that they are overly broad, unduly
burdensome, vague and/or ambiguous, duplicative, and to the extent that any attempt to respond
to the particular request would be unduly expensive, harassing, or oppressive.

3. AP objects to the requests to the extent that they seek information that is unrelated
to matters at issue in this action and are not reasonably calculated to lead to the discovery of
admissible evidence.

4. AP objects to the requests to the extent that they seek or purport to impose on it
obligations other than those prescribed by the Federal Rules of Civil Procedure, and AP responds
to the requests in accordance with those rules.

5. AP objects to the requests to the extent that they seek information not in its
possession, custody, or control.

6. AP objects to the requests to the extent that they call for confidential, proprietary,
trade secret, and/or commercially sensitive information.

7. In some instances, AP may provide information that is not specifically called for
by any of plaintiff’s requests or that is subject to one or more of the objections stated herein. By
providing such information, AP does not agree to provide any other information that is not called
for by any request or that is privileged or subject to some other objection.

8. In these responses, whenever AP employs the phrase “subject to and without
waiver of its objections,” it is responding to the particular requesf as it may be narrowed by AP’s
general and specific objections and without waiver of any objection.

9. AP reserves the right to amend and/or supplement its responses to the requests.
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SPECIFIC OBJECTIONS AND RESPONSES TO REQUESTS FOR ADMISSION

Subject to and without waiver of the foregoing General Objections, each of which is
hereby incorporated into each of AP’s specific responses below, and subject to the additional
specific objections set forth below, AP responds as follows to plaintiff’s requests for admission:

REQUEST NO. 1:

There is no written agreement between Valencia M. McClatchey and the AP regarding
the AP’s use of the “End of Serenity” Photograph.

Response: Admitted.

REQUEST NO. 2:

There is no written agreement between Valencia M. McClatchey and the AP in which the
AP is to receive the right to distribute the “End of Serenity” photograph to its members and
subscribers.

Response: Admitted.

REQUEST NO. 3:

There is no oral agreement between Valencia M. McClatchey and the AP in which the
AP is to receive the right to distribute the “End of Serenity” photograph to its members and
subscribers.

Response: Denied as stated. There was an understanding between AP and plaintiff
pursuant to which AP was entitled to use the photograph in connection with a report to be

distributed to AP members and subscribers.

REQUEST NO. 4:

The AP transmitted Ms. McClatchey’s “End of Serenity” photograph electronically to its
members and subscribers.

Response: In addition to the General Objections set forth above, AP objects to Request
No. 4 to the extent it purports to relate to all members and subscribers to any service of AP as

opposed to members and subscribers of the particular AP services through which the photograph
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was made available. AP further objects to Request No. 4 because it does not define the term
“transmitted” and that term is vague and ambiguous in context. Subject to and without waiver of

its objections, AP admits that it provided the photograph to some of its members and subscibers.

REQUEST NO. §:

The AP had more than 10,000 members and subscribers as of September 11, 2002.

Response: In addition to the General Objections set forth above, AP objects to Request
No. 5 to the extent it purports to relate to all members and subscribers to any service of AP as
opposed to members and subscribers of the particular AP services through which the photograph
was made available. AP further objects to Request No. 5 because it does not seek information
relevant to any claim or defense in the above-captioned matter and is not reasonably calculated
to lead to the discovery of admissible evidence. Subject to and without Waiver of its objections,

AP denies Request No. 5.

REQUEST NO. 6:

The AP transmitted Ms. McClatchey’s “End of Serenity” photograph electronically to its
members and subscribers without any restriction that the photograph be used only in conjunction
with the Charles Sheehan article about the photograph.

Response: In addition to the General Objections set forth above, AP objects to Request
No. 6 to the extent it purports to relate to all members and subscribers to any service of AP as
opposed to members and subscribers of the particular AP services through which the photograph
was made available. AP further objects to Request No. 6 because it does not define the term
“transmitted” and that term is vague and ambiguous in context. Subject to and without waiver of
its objections, AP denies Request No. 6 as stated. The photograph was made available by AP to

certain members and subscribers and had the restrictions ‘“No Sales” and “Wide World Photos

Out.”
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REQUEST NO. 7:

The AP is the largest news organization in the world.

Response: In addition to the General Objections set forth above, AP objects to Request
No. 7 because it does not seek information relevant to any claim or defense in the above-
captioned matter and is not reasonably calculated to lead to the discovery of admissible evidence.
Subject to and without waiver of its objections, upon information and belief AP admits Request

No. 7.

REQUEST NO. 8:

As a news source, the AP serves more than a billion people a day.

Response: In addition to the General Objections set forth above, AP objects to Request
No. 8 to the extent that it purports to relate to the potential reach of AP services other than those
through which photographs may be provided, and to the extent it fails to define “news source”
and “serves” as those terms are vague and ambiguous. Subject to and without waiver of its
objections, AP denies Request No. 8 as stated. By way of further response, AP states that AP is
a source of news, including audio, video, text and other news formats, to various news outlets
around the world, and those news outlets themselves reach more than a billion people around the

world.

REQUEST NO. 9:

The AP has a digital photo archive that is accessible by its members and subscribers.

Response: In addition to the General Objections set forth above, AP objects to Request
No. 9 to the extent it refers to AP members or subscribers who do not subscribe to the specific
AP services through which access to AP’s digital photo archive is authorized. Subject to and

without waiver of its objections, AP denies Request No. 9 as stated, but admits that AP’s digital
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photo archive is accessible by AP members and subscribers that subscribe to specific AP services

pursuant to which access to the photo archive is granted.

REQUEST NO. 10:

The “End of Serenity” photograph was accessible to the AP’s members and subscribers
via the AP’s digital photo archive from September 12, 2002 through November of 2004.

Response: In addition to the General Objections set forth above, AP objects to Request
No. 10 to the extent it refers to AP members and subscribers who do not subscribe to the specific
AP services through which access to AP’s digital photo archive is authorized. Subject to and
without waiver of its objections, AP denies Request No. 10 as stated. The photograph was
accessible in AP’s digital photo archive from September 12, 2002 to November 2003 — earlier
than stated in Request No. 10 — only by AP members and subscribers to the specific AP services

pursuant to which access to the digital photo archive is authorized.

REQUEST NO. 11:

The AP removed the “End of Serenity” photograph from its digital photo archive in
November 2004.

Response: Denied. AP removed the photograph from its digital photo archive in

November 2003.

REQUEST NO. 12:

When the AP removed the “End of Serenity” photograph in November 2004, it took no
steps to inform its members and subscribers that it had no rights in the photograph.

Response: In addition to the General Objection set forth above, AP objects to Request
No. 12 to the extent it fails to define “steps to inform™ and that phrase is vague and ambiguous.
Subject to and without waiver of its objections, AP denies Request No. 12 as stated. AP

removed the photograph from its digital photo archive in November 2003. At that time, AP
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added restrictions to the metadata associated with the photograph stating “Do Not Retransmit.

AP No Longer Has Rights to this Handout Image.”

REQUEST NO. 13:

The AP’s members make up the majority of public news sources in the United States.

Response: In addition to the General Objections set forth above, AP objects to Request
No. 13 to the extent that it fails to define “public news sources” and that term is vague and
ambiguous. AP further objects to Request No. 13 because it seeks information outside of AP’s
possession, custody, or control. Finally, AP objects to Request No. 13 because it does not seek
information relevant to any claim or defense in the above-captioned matter and is not reasonably
calculated to lead to the discovery of admissible evidence. Subject to and without waiver of its
objections, AP lacks knowledge or information sufficient to admit or deny this request, and, after
making reasonable inquiry? the information known or readily obtainable by AP is insufficient to

enable AP to admit or deny this request.

REQUEST NO. 14:

The “End of Serenity” photograph was made available electronically to every member
and subscriber of the AP as of September 12, 2002.

Response: Denied.

REQUEST NO. 15:

Gene Puskar was employed as a staff photographer for the AP on September 11, 2002.

Response: Admitted.

REQUEST NO. 16:

Gene Puskar took a photograph of the “End of Serenity” photograph and submitted it to
the AP.



[EPUNIHE U TRV

Case 3:05-cv-00145-TFM  Document 29-4  Filed 06/19/2006 Page 8 of 14

Response: Admitted.

REQUEST NO. 17:

Gene Puskar acted on behalf of the AP when he submitted his digital photograph of the
“End of Serenity” photograph to the AP.

Response: Admitted.

REQUEST NO. 18:

~ Gene Puskar acted as an agent of the AP when he submitted his digital photograph of the
“End of Serenity” photograph to the AP.

Response: In addition to the General Objections set forth above, AP objects to Request
No. 18 to the extent it is vague and ambiguous in that it does not define the legal term “agent”
nor establish_ any parameters for the scope of any agency referenced thereby. Subject to and
without waiver of its objections, AP denies Request No. 18 as stated. AP admits that Gene
Puskar was an employee of the AP and was acting within the scope of that employment when he

submitted a digital photograph of the “End of Serenity” photograph to AP.

REQUEST NO. 19:

Gene Puskar’s photograph of the “End of Serenity” photograph, as transmitted to the AP,
cropped off at least a portion of the bottom of the photograph.

Response: Admitted.

REQUEST NO. 20:

Gene Puskar’s photograph of the “End of Serenity” photograph, as transmitted to the AP,
cropped off at least a portion of the top of the photograph.

Response: Admitted.

aa
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REQUEST NO. 21:

Gene Puskar’s photograph of the “End of Serenity” photograph, as transmitted to the AP,
cropped off at least a portion of the left side of the photograph.

Response: Admitted.

REQUEST NO. 22:

Gene Puskar’s photograph of the “End of Serenity” photograph, as transmitted to the AP,
cropped off at least a portion of the right side of the photograph.

Response: Admitted.

REQUEST NO. 23:

Gene Puskar’s photograph of the “End of Serenity” photograph cropped off the copyright
notice placed on the photograph.

Response: Denied.

REQUEST NO. 24:

The “End of Serenity” photograph is a unique, one of a kind photograph.

Response: In addition to the General Objections set forth above, AP objects to Request
No. 24 because it fails to define “unique” and “one of a kind,” and those terms are vague and
ambiguous in this context. Subject to and without waiver of its objections, AP denies Request
No. 24 as stated. AP admits that the “End of Serenity” photograph is the only photograph of
which it is aware that depicts from the vantage point of plaintiff’s front porch a smoke cloud

rising from the wreckage after Flight 93 crashed in Pennsylvania on September 11, 2001.

REQUEST NO. 25:

The “End of Serenity” photo is the only photograph of which the AP is aware that was
taken contemporaneous with the September 11", 2001 Flight 93 plane crash in Pennsylvania.
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Response: In addition to the General Objections set forth above, AP objects to Request
No. 25 because 1t fails to define “contemporaneous,” which is vague and ambiguous in this
context. Subject to and without waiver of its objections, AP denies Request No. 25 as stated.
AP admits that the “End of Serenity” photograph is the only photograph of which it is aware that
depicts from the vantage point of plaintiff's front porch a farm with a red barn and a smoke cloud

rising from the wreckage after Flight 93 crashed in Pennsylvania on September 11, 2001.

REQUEST NO. 26:

The AP published a news article, written by Charles Sheehan, about the “End of
Serenity” photograph.

Response: Admitted.

REQUEST NO. 27:

The AP attached a photograph of Ms. McClatchey sitting and holding her photograph to
the Charles Sheehan news story about the “End of Serenity” photograph.

Response: Denied.

REQUEST NO. 28:

The “End of Serenity” photo is a historically significant photograph.

Response: In addition to the General Objections set forth above, AP objects to Request
No. 28 because it fails to define the term “historically significant,” which is vague and
ambiguous. Subject to and without waiver of its objections, AP denies Request No. 28 as stated.
By way of further response, AP states that plaintiff”s photograph is associated with a significant

historical event.

REQUEST NO. 29:

The AP sells historically significant photographs for profit.

10
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Response: In addition to the General Objections set forth above, AP objects to Request
No. 28 because it fails to define the term “historically significant,” which is vague and
ambiguous. Subject to and without waiver of its objections, AP denies Request No. 29 as stated.

AP sells certain photographs that depict significant historical events.

REQUEST NO. 30:

The AP sells on its web site a photo of the World Trade Center during the September 1 ™

attacks for over $1,000.

Response: Denied. A licensee of AP, iPhotoArt, offers for sale on iPhotoArt’s web site
a high-quality, limited edition 16 x 20” copy of an AP photograph of the World Trade Center

taken during the September 11™ attacks for the price of $1,020.

REQUEST NO. 31:

The AP knew Ms. McClatchey had licensed, for single use, her “End of Serenity”
photograph for money to news organizations and news magazines prior to its receipt and
transmission of the photograph.

Response: Denied as stated. AP was aware that, prior to AP’s receipt and transmission

of the photograph, Ms. McClatchey sold the photograph to certain magazines for $250 to $350.

REQUEST NO. 32:

The AP knew Ms. McClatchey had copyrighted her “End of Serenity” photograph prior
to its receipt and distribution of the photograph.

Response: In addition to the General Objections, AP objects to Request No. 32 on the
ground that the term “copyrighted™ is not defined and is vague and ambiguous in the context of
this Request. To the extent that the words “Ms. McClatchey had copyrighted” her photograph
are intended to mean that Ms. McClatchey had regisfered the copyright in her photograph with

the U.S. Copyright Office, AP denies Request No. 32.

11
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REQUEST NO. 33:

No editor from the AP took any steps to confirm whether or not Ms. McClatchey
intended to transfer any rights in the “End of Serenity” photograph to the AP.

Response: Admitted.

REQUEST NO. 34:

Ms. McClatchey was not a freelance photographer for the AP.

Response: Admitted.

Dated: April 10, 2006 Respectfully submitted,

LEVINE SULLIVAN KOCH & SCHULZ, L.L.P.

By:
Robert Pencl@e{(Pro Hac Vice)
230 Park Avenue, Suite 1160
New York, NY 10169

(212) 850-6100

(212) 850-6299 (Fax)

Gayle C. Sproul, 1.D. No. 38833

Michael Berry, 1.D. No. 86351 (Pro Hac Vice)
2112 Walnut Street, Third Floor

Philadelphia, Pennsylvania 19103

(215) 988-9778

(215) 988-9750 (Fax)

Attorneys for The Associated Press
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CERTIFICATE OF SERVICE

I, Michael Berry, hereby certify that on this 10th day of April, 2006, I caused to be served
a true and correct copy of the foregoiné Defendant The Associated Press’s Responses and
Objections to the First Set of Requests for Admission by Plaintiff Valencia McClatchey via
facsimile and first-class mail, postage pre-paid, upon the following counsel of record:

Douglas M. Hall

Kara L. Szpondowski

Niro, Scavone, Haller & Niro
181 West Madison, Suite 4600
Chicago, Illinois 60602-4515
Fax: 312-236-3137

John E. Hall

Eckert Seamans Cherin & Melloit, LI.C
USX Tower

600 Grant Street, 44" Floor

Pittsburgh, Pennsylvania 15219

Fax: 412-566-6099 __

Vl(/lichael Berry
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LEVINE SULLIVAN KOCH & SCHULZ, L.L.P.

DATE: April 10, 2006

2112 WALNUT STREET
THIRD FLOOR

(215) 988-9778
FACSIMILE (215) 988-9750

PHILADELPHIA, PENNSYLVANIA 19103

FACSIMILE COVER SHEET

TOTAL PAGES: 14

NAME/COMPANY FACSIMILE NUMBER CONFIRMATION NUMBER
Douglas M. Hall
Kara L. Szpondowski
Niro, Scavone, Haller & Niro 312.236.3137
John E. Hall
Eckert Seamans Cherin &
Mellott, LLC 412.566.6099
FROM: Michael Berry DIRECT DIAL: 215.988.9773

CLIENT/MATTER: Valencia M. McClatchey v. The Associated Press

If you do not receive all of the pages, please call 215.988.9778 as soon as possible.

THE INFORMATION CONTAINED IN THIS FAX MESSAGE 1S INTENDED ONLY FOR THE PERSONAL_AND
CONFIDENTIAL USE OF THE DESIGNATED RECIPIENTS NAMED ABOVE. THIS MESSAGE MAY BE AN ATTORNEY-
CLIENT COMMUNICATION, AND AS SUCH IS PRIVILEGED AND CONFIDENTIAL. IF THE READER OF THIS
MESSAGE IS NOT THE INTENDED RECIPIENT, YOU ARE HEREBY NOTIFIED THAT YOU HAVE RECEIVED THIS
DOCUMENT IN ERROR, AND THAT ANY REVIEW, DISSEMINATION, DISTRIBUTION, OR COPYING OF THIS
MESSAGE 1S STRICTLY PROHIBITED. IF YOU HAVE RECEIVED THIS COMMUNICATION IN ERROR, PLEASE
NOTIFY US IMMEDIATELY BY TELEPHONE AND RETURN THE ORIGINAL MESSAGE TO US BY MAIL . THANK

YOU.



