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1 UNITED STATES DISTRICT COURT
2 DISTRICT OF PUERTO RICO
3
4
PABLO RIVERA-CORRALIZA, et. al.,
Plaintiff, Civil No. 11-1219 (JAF)
V.
JUAN PUIG-MORALES, et. al.,
Defendants.
5
6 OPINION AND ORDER
7 We must decide whether the PuertacdriTreasury Department’s seizure of

8 Plaintiffs’ gaming machines violated e&h First, Fourth, Eighth and Fourteenth

9 Amendments to the U.S. Constitution.

10 l.

11 Background

12

13 Because we must view all facts in thght most favorable to the non-moving

14 party when considering a summary judgmardtion, to the extenthat any facts are
15 disputed, the facts set forth below represemin@ffs’ version of tle events at issue.

16 Matsushita Elec. Indus. Co. v. Zen®adio Corp., 475 U.S. 574, 587 (1986).

17 Five operators of adult entertainnbemachines bring $u against various

18 employees of the Departmenttbe Treasury of Puerto Ricalleging various violations

19 of Puerto Rican law as well as federal constinal violations for wich they seek relief

20 under 42 U.S.C. 81983. (Docket No. 16.) The plaintiffs claim the Treasury Department
21 is improperly regulating and interferingvith their business of operating adult

22 entertainment machines. (Id.) Plaintifeek several million diars in damages and
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punitive damages, and request that we dwatorneys’ fees and costs incurred in
litigation. (Docket No. 16 at 37-38.) [Bmdants have filed a motion for summary
judgment requesting that the complaint bamdssed with prejudice. (Docket No. 59.)

Plaintiffs allege that Defelant Secretary Puig “went @anmedia tour to accuse the
adult entertainment machine operators thie island of being ‘gangsters’ and
‘criminals.” (Docket No. 16 at 13.) Rintiff Rivera-Corraliza responded by giving
interviews and attending televisionndh radio shows on behalf of Commercial
Recreational Enterprises of Puerto Rmo “EMPRECOM,” an oganization of adult
entertainment machine owners. (Id.) Riv@@raliza “made it dar that Mr. Puig’'s
attacks” were based on EMPRECOM not suipg the installation of a “Video Lottery
Terminal system” in Puerto Ric@d.) Plaintiffs allege thahe Department then “denied
their right to renew the licenses of their miaels” and that Defend&auig (again) went
on “a media blitz against them.” (Docket NI at 14.) Rivera-Corraliza went to the
press a second time. (Id.)lthough the complaint neglecte specify dates, it alleges
that this sequence of ewsnoccurred from August oR009 through October of
2009. (Docket No. 16 at 13-14.)

The plaintiffs allege thabn February 26, 2010, thBepartment of Treasury
illegally seized licensed adult entertainmentaes that belonged Rivera-Corraliza's
business. (Docket No. 16 at 14-15.) Onrta26, 2010, Puig s¢ a letter informing
Rivera-Corraliza that all of his licenses wiblde temporarily suspdad; ultimately this
became permanent after an “informal admraiste hearing” withthe Department of
Treasury. (Docket No. 16 at 16.) Riverar@diza then filed an adinistrative complaint

with the Department of Treasury hay of 2010. (Docket No. 16 at 17.)
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On February 25, 2011, Prtaiffs filed the initial complant. (Docket No. 1.) On
March 14, 2011, Plaintiffsléd an amended complaint thedded Alfredo Pérez-Rivera,
Héctor O. Gadea-Rivera, andfRa Diez de Andino as éendants (Docket No. 4.) On
June 1, 2011, Defendants answered the andeco@plaint. (Docket No. 14.) On June
8, 2011, Plaintiffs filed a second amendsamplaint that added Marisol Flores and
Milton Vescovacci-Nazario as defendan{®ocket No. 16.) Various Defendants
answered the second amended complaint on Jon2011. (Docket No. 21.) Defendant
Aileen De Leon answered tlsecond amended complaint duly 18, 2011. (Docket No.
23.) On December 14, 2011, feadants Marisol Flores arMdilton Vescovacci-Nazario
answered the second amendethptaint. (Docket No. 34.Plaintiffs filed a motion for
partial voluntary dismissal on March 5, 201@ocket No. 35.) OmMarch 9, 2012, we
granted a partial judgment diggsing with prejudice. (Dd®t No. 37.) Defendants filed
a motion for summary judgment on October 2012. (Docket No. 59.) On October 31,
2012, Plaintiffs filed a response in opjiimm to the motion for summary judgment.
(Docket No. 68.) Defendants replied Sovember 26, 2012. (Docket No. 82.)

.
Legal Standard

The defendants are entitled to summary juedgt on a claim if they can show that

there is no genuine dispute otke material facts underlying the claim. Celotex Corp. v.

Catrett, 477 U.S. 317, 323 (1986). We nuetide whether a reasonable juror could find
for plaintiffs on each of their claims whatl reasonable inferencé®m the evidence are

drawn in their favor._Se8cott v. Harris550 U.S. 372, 380 (2007).
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1R
Discussion

Defendants move for summary judgment tas Plaintiffs’ entire complaint.
Plaintiffs’ assert that there are triable clajnmeluding violations ohumerous provisions
of the federal constitution (First, Fourth, $ixand Fourteenth Aemdments) and Puerto
Rico law. All of these claims lack merit.

Claims Raised Under 42 U.S.C. § 1983

Section 1983 creates a cause of actiomiray those who, acting under color of
state law, violate a plaintiff's Constitutionar federal rights.See 42 U.S.C. § 1983;

Maine v. Thiboutot448 U.S. 1, 4(1980).

A. Defendants are Entitled to SummaryJudgment on Plaintiffs’ Claim of a 4th

Amendment Violation

Plaintiffs argue that the seizure of theiachines is illegal because there was no
valid search warrant, in vidian of their Fourth Amendmerrights. See U.S. Const.
amend. IV. Defendants argue that the w&ig were legal because: (1) the adult
entertainment machine industry is a highlguiated industry; (2Jhe seized machines
were illegal. (Docket No. 59 at 17-26.yditionally, Defendants argue that they are
entitled to qualified immunity(Docket No. 59 at 40-45.)

Supreme Court precedent recognizas limited exception to the Fourth
Amendment’'s warrant requirement for seashof businesses in “closely regulated

industries.” _See, e.q., NeWork v. Burger, 482 U. S. ¥, 699-703 (1987); see also

Giragosian v. Bettencourt, 6F43d 25, 29 (1st Cir. 2010)There are two interrelated

requirements justifying the warrantless seanfhbusinesses operating within a closely
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regulated industry. First, a strong state riesé must justify the regulatory regime and a

warrantless search must funthbat interest. See Unitestates v. Gonsalves, 435 F.3d

64, 67 (1st Cir. 2006). Secorttie pervasive regulation of the industry must have reduced
the justifiable privacy expectation of the setdij of the search. Burger, 482 U.S. at 701-
702.

Here, the search satisfidlsese requirements, so peeding without a warrant is
constitutionally permissible. In Puerto Rieault entertainment maictes operate within
a pervasive regulatory regime. See P.R. LAws. Tit. 15 88 82-85 Puerto Rico has a

substantial state interest in regulatingmga of chance. _Posadas de Puerto Rico

Associates v. Tourism Co. d?uerto Rico, 478 U.S. 32841 (1986) (“We have no

difficulty in concluding that the Puerto Ridaegislature’s interest in the health, safety,
and welfare of its citizens constitutes aubstantial’ governmental interest.”).
Unannounced searches héle commonwealth eare compliance ith the pervasive

regulatory regime. Similar to the truckshtaldonado, adult ente&inment machines can
be quickly altered at any timand can potentially be reséat to legal operation after

tampering. _United States v. Maldonad®35.3d 130, 135-6 (1st Cir. 2004) (holding

that warrantless inspections of commercial keuare necessary to further the regulatory
scheme because the industryni®bile and surprise is amportant corponent of an

efficacious inspection regime). Surprisespections ensure compliance by preventing
owners from using their machines illegatiyiring non-inspection times and correcting

the problem before an mounced inspection. Sémited States v. Biswelt06 U.S. 311,

316 (1972) (stating that “if inspection is to eékective and serve as a credible deterrent,
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unannounced, even frequent, inspections ssergial’). Announcing searches ahead of

time would thwart the Commorealth’s enforcement of its laws, because machines can

be altered or removed before an announced inspection, thus concealing illegal

actions. Unannounced inspections avoid pincblem. Additionally, the defendants have
a reduced expectation of paiey in their gambling machindsecause of the pervasive
regulation of gambling. The defendantsvénachosen to run a business that the
Commonwealth monitors closely. Their chines are public commodities—requiring

licensure to operate—and are placed and lodatad open place of business, not private

homes. Defendants cannot expect privacy in their public accommodations, which they

openly offer to the public and agree tointain according to stringent Commonwealth
guidelines. The search here did mimlate the Fourth Amendment.

Even if these searches violated the a@tutson, which we holdthey did not, the
defendants are entitled to qualified immurbgcause the Defendahtonduct did "not
violate clearly established statutory or camsibnal rights of which a reasonable person

would have known.” _Pearson v. Callaha555 U.S. 223, 231 (2009) (citation

omitted). Given that the govenent here searched andzsesl illegal gambling machines
used in a pervasively regulated industry vehtre machines were publicly accessible, no
clearly established Fourth Amendment pdy protection prohibited the Defendants'

actions. _Id. at 232. In Replay, Inc. Secretary of the Treasury of Puerto Rico, 778

F.Supp.2d 207 (D.P.R2011), the machines at issue weléegedly legal. Here, the
plaintiffs have provided ncevidence of the seized macks’ legality. They have

ventured only two arguments and both fdllog. First, Plaintiffs’ allege that the
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government tampered withhe machines, which is an unsupported and specious

accusation we will not credit, see NationatAives and Records Auin. V. Favish, 541

U.S. 157, 174 (2004) (“[I]n the absence odéa&t evidence to the contrary, courts presume

m

that [Government agents] have properly Haged their official duties™) (citation
omitted). Second, Plaintiffs’ claim about theizing officers’ inadequate training, which
is irrelevant because it does not tend to stfmvmachines’ legalitin this case, only the
general possibility that an official could makemistake. In angvent, the plaintiffs
received post-deprivation proses which they failed to pve the machine's legality.
Given that no case clearly establishasFourth Amendment violation based on

Defendants’ actions, Defendante @ntitled to qualified immunity.

B. Defendants _are Entitled to Summary Judgment on_Plaintiff Rivera-

Corraliza’s Claim of First Amendment Retaliation

Plaintiffs allege that the seizure tieir adult entertainent machines was in
retaliation for the interviews Rivera-Corralizavgawith local press, critizing Secretary of
Treasury Puig. (Docket No. 68 at 7-9.) Dwefants argue that Plaintiffs have failed to
state a First Amendment claim and ask thatliseniss the claim with prejudice. (Docket
No. 59 at 12-15.)

Government actors violate the First Andment if they retaliate against an

individual for constitutionallyprotected speech. GonzéalereR v. Gonzalez-Colon, 660

F.3d 1, 16 (1st Cir. 2011)Such action “offends the Constiton [because] ithreatens to

inhibit exercise of the protecteayht,” Crawford—El v. Britton523 U.S. 574, 588, n. 10

(1998), and punishes an individual for speaking out., atld592; see also Perry v.
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Sindermann408 U.S. 593, 597 (19Y4noting that the government may not punish a
person or deprive him of a benefit on the badihis “constitutionally protected speech”).
To make out a First Amendment retaliatidaim, a plaintiff mush show that his

conduct was constitutionally giected, Goldstein v. Gan, 2013 WL2466861(1st Cir.

2013), and establish “a causahoection between the alleggdirotected speech and the
allegedly retaliatory response.”__Id. Catisn is establishedy showing that the
plaintiffs conduct was a “substantial” or ‘tivating” factor in bringing about the
allegedly retaliatory action. Some adver$icial actions are acceptable if premised on
nonretaliatory grounds. But where nonretalgtgrounds are insuffient to provoke the
official adverse consequences, we can ififiet the plaintiff's pstected speech was the

but-for cause of adverse official action, ialn offends the Constitution. See Crawford—

El, supra, at 593;_ Mt. Healthy City Bd. of Ed. v. Doylé29 U.S. 274, 283-284 (1977)

(adverse action against government employeaaiabe taken if it is in response to the
employee's “exercise of constitutionagtlyotected First Amndment freedoms”).

Here, plaintiffs fail to present sufficierevidence to demonstrate that the stated
reason for the seizure ofé&hmachines—namely, their igality—was an insufficient
cause for the adverse action or thusrely a pretext for retaliation.

Rivera-Corraliza complained of Se@ast Puig’s policy decisions somewhere
during the months of August toctober 2009. The DepartmeftTreasury first seized a
machine almost a full four omths later, in February of 20. This is a relatively long
duration, during which there were no complaiof interference by Treasury Department

officials. As the First Cingit frequently has observed antidiscrimination cases, “the
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inference of a causal connectibecomes tenuous with tipassage of time.” Calero—

Cerezo v. U.S. Dept. of Justjc@b5 F.3d 6, 25-26 (1€2ir.2004) (holding that #&ree-

month period between the protected conductdaalleged retaliation undermined the

inference of causation); see also Richmeond®NEOK, Inc., 120 Rd 205, 209 (10th

Cir.1997); Hughes v. Derwingk967 F.2d 1168, 1174-75 (7tir.1992) (three and four

month periods have been held insuffitiea establish a causal connection based on
temporal proximity). Here, the sequenceesoknts is too tenuguto support a causal
connection between the statutorily protectahduct and the adverse action, not the
converse.

Plaintiffs have not provied any additional evidenceathwould support their claim
that the Defendants’ undertook adverseoastbased to retaliate for the Plaintiffs'
protected speech. They have produced heraheory by which weould conalide that
the Defendant's proffered reasons - thegdldéy of the machines - were false or
pretextual. As a result, they cannot createauine issue of material fact on this claim,
and we conclude that summary judgment favor of the Defendants on Rivera-
Corraliza’s First Amendmaerclaim is appropriate.

C. Defendants are Entitled to _Summay Judgment on_Plantiffs’ Claim _of

Excessive Fines in Violation of the Eighth Amendment

Plaintiffs state that in addition to tihemnachines being “illegally seized,” they
were “issued fines that crippled their busises.” (Docket No. 68 at 18.) Plaintiffs then
allege that by not “selling” licenses, tHeepartment of Treasury has imposed an

excessive fine under the Eighth Amendmgiiocket No. 68 at 19.) Defendants argue
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that Plaintiffs have failed to state argkih Amendment claim anaisk that we dismiss
the claim with prejudice(Docket No. 59 at 26-28.)
Forfeitures are “fines” within the meag of the Eighth Amendment if they

“constitute punishment for aoffense.” United States v. Bd&kajian, 524 U.S. 321, 328

(1998);_see also Browning-Ferris Indus. \6érmont, Inc. v. Kelco Disposal, Ind92

U.S. 257, 265 (1989) (“[W]ehink it significant that at the time of the drafting and
ratification of the Amendmenthe word ‘fine’ was understood to mean a payment to a

sovereign as punishment for some offef)se. The forfeiture of contraband may be

characterized as remedial because it removes dangerous or illegal items from society.

Austin _v. United State$09 U.S. 602, 621 (1993) ifjag United States v. One

Assortment of 89 Firearm465 U.S. 354, 364 (1984)).

The Plaintiffs’ best argument is thatetlpurported punishment in this case—the
seizure of illegal gambling machines—ctinges forfeiture of contraband._See 34
LPRA § 1723, et seq.5. Even granting thaint for argument's sake, the salient question
becomes whether this punishment is propodte. “[A] punitive forfeiture violates the
Excessive Fines Clause if it is grossly doggortional to the graty of a defendant’s
offense. _ Bajakajian, 524 8. at 334 (1998). Here, forfeiture was limited to the seizure
of the machines that were themselves illegétat is the very deiition of proportional:
the forfeiture touched only those things thetre violating the law and extended no
further. Thus, this forfeiture cannot anstitutionally excessive fine. Plaintiffs’
remaining arguments are unsupged and nonsensical besaudeclining to grant a

license is in no way the equivalent ofposing a fine. We find no support for this
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argument, legally or factually. And Plaiifisf mention of allegedly crippling fines are
merely a phantom of the Plaintiff's colapt—they have mvided no substantive
information about the alleged fines.Without more, we camt determine their
proportionality.

D. Defendants are Entitled to Summay Judgment on Plantiffs’ Claim _of

Violations Under the 14th Amendment

1. Due Process

Plaintiffs argue that Defendants depriteém of their property interests without
due process of law because they did not ideadequate pre-deprivation remedies, such
as notification and an opportunity to be ltka(Docket No. 68 at 20.) Defendants argue
that Plaintiffs have failed to state a Foerith Amendment claim and ask that we dismiss
the claim with prejudice(Docket No. 59 at 29-37.)

The Fourteenth Amendment protects indizals against the deprivation of liberty
or property by the government without due msx U.S. Const. and XIV. A section
1983 claim based upon procedural due esschas three elements: (1) a liberty or
property interest protected by the Constituti@) a deprivation of the interest by the

government; (3) lack of pross. Rocket Learning, Inc. Rivera-Sanchez, 715 F.3d 1,

11 (1st Cir. 2013).
Ordinarily, the Due Process Clauseguges notice and an opportunity for a

hearing prior to a final depritian of liberty or property._Reatt v. Taylor, 451 U.S. 527,

540 (1981). The Supreme Court, howevbigs recognized, on many occasions, that

where a State must act quickly, or wheit would be impractical to provide
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predeprivation process, postdeprivation psx satisfies the requirements of the Due

Process Clause.”_Gilbert v. Homar, 520 U924, 930 (1997). The First Circuit has

stated that “[t]he variety of ... circumstasceithin which the exception [to the general
requirement of predeprivation process] Hasen recognized demonstrates that the

exception is a flexible one.”Hightower v. Cityof Boston, 693 F.3d 61, 85 (1st Cir.

2012) (quoting San Geronimo Caribe Project, Inc. v. Acevedo-Vila, 687 F.3d 465, 488

(1st Cir.2012) (internajuotation marks omitted.)

Here, Plaintiffs’ machines appearedite operating illegally. Puerto Rican law
authorizes seizure under such circumstanaed provides a podeprivation process,
which several defendants exercisedtticle 9 of Act No. 119-2011 This is an adequate
constitutional protection because here, pting a predeprivatin notice and hearing
would be inconsistent with the state's némgrotect citizens fronthe illegal machines.
Allowing the machinedo remain in service would exposéizens to the risk of unfair
operation, which the law seeks to avoid. ttihg against this immediate harm justifies
seizing the machines immediately, while aliog the owner of the machines to appeal

the seizure and prove the madashlegality, if possible. Qaro-Toledo v. Pearson Yacht

Leasing Co., 416 U.S. 663, 678-9 (1974).

2. Equal Protection

Plaintiffs complain, in vague fashion,aththe defendants deyped them of their
right to equal protection under the law. (RetNo. 16 at 34-35.) Defendants argue that
Plaintiffs have failed to statan Equal Protection claimWe agree. (Docket No. 59 at

37-39.)
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The Equal Protection Clausd the Fourteenth Amendemt prohibits the States
from making distinctions that burden a fundantal right, target a suspect class, or
intentionally treat an individual differentlfrom others similarlysituated without any

justification for the diffeence. _Vacco v. Quill521 U.S. 793, 7991997). To prove a

violation of the Equal Protection Clause, Rtdfs’ must show thai{l) compared with

others similarly situated, they were selectively treated; and (2) that such selective

treatment was based on impermissible considerations such as race, sex, or religion.

Freeman v. Town of Hudson, #F.3d 29, 38 (1st Cir. 2013 The plaintiff must show
that Defendants acted with a discrintorg purpose, which means proving that
Defendants undertook aurse of action “because of, noerely in spite of, the action's

adverse effects upon an identifialgroup.” Ashcroft v. Igbab56 U.S. 662, 677 (2009)

(internal quotation markand alterations omitted).
It is true that ‘the Gnstitution prohibits selective farcement of the law based on
considerations such as race” and that gphaper basis for objecting to “intentionally

discriminatory application of laws is the Equal Protection Clause.” Whren v. United

States, 517 U.S. 806, 813 (1996 Here, however, Plaintiffallege that they were
selectively treated since they were pusistior operating illegal gaming machines but
the individuals who owned the establishmentere those machines were located were
not. But Plaintiffs and the &dblishments owners are nsimilarly situated: one party
owned the illegal machines,dlother did not. Just bemithe establishment owner
profited from having a gaming machine on ghemises does not mean he had reason to

know of the machine’s illedigdy: an establishment owneis in, for example, the
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convenience store business, not the gaming business. no allegations that they were

selectively treated, nor that Commonwealth aadfis acted, because of racial or a class-
based animus. As a result, Plaintiffs canpaive an equal protection violation since
they have not alleged that the defendants treated them differeatlyothers similarly
situated.

E. Plaintiffs’ Commonwealth Tort Claims

Plaintiffs allege violations of rights afforded by the PueRwmo Civil Code.
(Docket No. 16 at 35.) Specifically, Plaintifédlege violations of Article 1802 of the
Puerto Rico Civil Code andafations of Article II, Section&our, Seven, and Ten of the
Constitution of Puerto Rico. (@2ket No. 16 at 36.) The ewplaint does not make clear
what action constitutes the basis for these timig. In the responsa opposition to the
motion for summary judgment, #seems that Plaintiffs are alleging tort violations under
Article 1802 of the Puerto Bo Civil Code. (Docket No. 68t 26-27.) However it is not
entirely clear what is being alleged insofas violations of Perto Rican laws are
concerned. Plaintiffs state that “[b]Jasedtba previous discussion” of their claims under
the United States Constitution, “it is cleaathhey have a valid claim under Article 1802
of the Puerto Rico Civil Code.” (Docket N68 at 27.) There is no further mention of
violations of the Constitution of Puerto RicBefendants argue thRtaintiffs have failed
to state a claim under Article 1802 and ask thatdismiss the claim with prejudice.
(Docket No. 59 at 45-46.)

We have discretion to decline supplena jurisdiction over the remaining
Commonwealth law claims singee have dismissed all ofdltlaims over which we have

original jurisdiction. _See 28).S.C. § 1367(c)(3);_seesal United Mine Workers v.
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Gibbs, 383 U.S. 715, 726 (1966) (“if ehfederal law claims are dismissed before
trial...the state claims should be dismissedavalf). In exercisingur discretion under 8
1367(c), we must considerghssues of “judicial economy, convenience, fairness, and

comity.” Che v. MassachusetBay Transp. Authority, 342 8d 31, 37 (1st Cir. 2003).

Having considered these factors, we decline to exercise supplemental jurisdiction over
Plaintiffs’ Commonwealth law claims.  Therefore, WeISMISS WITHOUT
PREJUDICE Plaintiffs’ remainingCommonwealth law claims.

V.
Conclusion

For the foregoing reasons, Defentiasummary judgment motion GRANTED.
Plaintiffs’ Commonwelh law claims aré&ISMISSED WITHOUT PREJUDICE.

IT IS SO ORDERED.
San Juan, Puerto Rico, this 15th day of July, 2013.
S/José Antonio Fusté

DOSE ANTONIO FUSTE
U S. DISTRICT JUDGE




