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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF PUERTO RICO

IRIS NEREIDA SANCHEZ VELAZQUEZ

Plaintiff,
Civil No. 11-1586 (SEC)
V.

AUTONOMOUS MUNICIPALITY OF
CAROLINA, ET AL.

Defendants.

OPINION AND ORDER

Before the Court are co-defendants Municipality of Carolina, Mayor José C. Ar
Dalmau and Rubén Moyeno-Cintron’s (collectively, “Co-defendants”) motion to dis
pursuantto Fed. R. Civ. P. 12 (b)(6) (Docket #6Bintiff's opposition thereto (Docket # 95
defendants’ reply (Docket # 112), and plaintifisgreply (Docket # 119). After reviewing t

filings and the applicable law, Co-defendants’ motion to dismiB&ENIED.

Factual and Procedural Background
On March 3, 2012, Iris N. Sanchez-Velazquez (“Plaintiff”) filed a Third Amen
Complaint against the Municipality of Carolina, Mayor José C. Aponte-Dalmau ¢
Municipality of Carolina (“Mayor”) and several municipal police officers in their official

personal capacities, alleging employment discrimination on account of her gendg

165
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retaliation under Title VII of the Civil Rights Act and the Fourteenth Amendment of the

Constitution of the United States, and for violation of her First Amendment constitutiona
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CIVIL NO. 11-1586 (SEC) Page 2

rights, among other federal and state law cldibecket # 46. The relevant facts, as avef

in the Third Amended Complaint, follow.

red

Plaintiff was a sergeant with the Carolina Municipal Police Department (“Municipal

Police”). Docket # 46, 11 1 and 29. In 2007, Plaintiff was promoted to “Operations Dir
of North Zone Il, a position that had teties and authority of a lieutenant. §d35. Later on
Freddie Marquez-Vergara (“Marquez”) was appointed Commissioner of the Municipal F
Id. § 37. In August 2009, Marquez arbitrarily restructured the police zones and elin
Plaintiff's North Zone IlI, the only zone assigned to a woman§I88-39. De facto an
operationally, however, North Zone Il continued to exist, and Miguel Encarn
(“Encarnacion”), a male sergeant, was later appointed by Marquez to that positiffi.3%
40, and 41. The other three zones were directed by male police offic4r85d.

Plaintiff was placed under Encarnacién’s immediate supervision and was allg
discriminated by him and Javier Millan (“Millan”), a lieutenant and supervisor of Plaintif
Encarnacién. Plaintiff avers that she was constantly humiliated, mocked, and harassed

of her gender and, additionally, that unfounded insubordination charges were regularly |

bctor
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against her, Idf 41 and Docket # 46-3. She was also subjected to unequal treatnpent |

'In an Opinion and Order dated NovembeR®12, this court granted Plaintiff's motion fg
voluntary dismissal without prejudice of all causes@ion against the defendants in their persg
capacities, SePocket # 156.

The Court should also point out that, at thisstjiseveral defendants have not been served
summons, and therefore are not yet parties to this case. For the limited purposes of addre
motion to dismiss filed by Co-defendants, and caestsvith our duty of evaluating the complaint
this stage in the light most favorable to the ni#fi, the Court will take into account all allegatiof
contained in the Third Amended Complaint.
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comparison to male co-workers of lesser rank. Specifically, she was required to

sk fi

permission to move from one zone to anotmel was assigned to perform secretarial work.

Id. 1 42 and 43; Docket # 46-3.

On September 23, 2009, Plaintiff was appointed “Acting Commissiohefidial del
Dia”) which, according to the Municipal Police regulations, provides an officer with the
authority as a police commissioner. fd44. During her shift as “Acting Commissione
Encarnacién refused to obey an order Plaintifegam regarding a domestic violence incide
Id. 111 44-48. Plaintiff alleges that since otheraaffs heard his refusal to follow her order,
authority as “Acting Commissioner” was unlawfully questioned. Ad.a result of thesg
actions, Plaintiff sent a memorandum to Marquez, requesting an investigation §
Encarnacién for insubordination. Iffff 50-52. No actions were taken against Encarnag

Id.

On the other hand, Encarnacién filed a complagainst Plaintiff with regard to thie

handling of the domestic violence incident. §d53. Marquez brought the complaint to 1
attention of the Mayor and recommended that he request an investigation of the s
through the Internal Affairs Office. Idf 54. According to Plaintiff, despite revealil
exculpatory evidence, the Internal Affairs @direcommended disciplinary actions against
Id. 1 57. The Mayor ordered fifteen (15) days of suspension from work and p&¥. 5d and
85. Moreover, Marquez did not appoint her again as “Acting Commissioner” and insteg

another complaint against her for alleged workplace harassment with the Internal Affairg
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CIVIL NO. 11-1586 (SEC) Page 4

which was dismissed for lack of evidence. J&8-59.

In October 2009, Plaintiff filed a complaiwith the Equal Employment Opportuni

y

Commission (“EEOC"), alleging that she was discriminated against because of her gender.

1 60. The “Letter of Determination” issued by the EEOC on December 20, 2010 concludg
“the evidence obtained does establish a violation under Title VIl of the Civil Rights Act of
against Charging Party [Plaintiff] and other females. Specifically, Charging Party [Plg
was subject to discrimination and Respondent [Municipality of Carolina - Municipal P
actively participated in the discriminatory pattern.” Docket | 46-3. Additional frivo

complaints were filed against Plaintiff in retaliation for filithe EEOC chargeld. { 63.

ed th
1964
intiff]
plice]

lous

On March 23, 2010, the Municipal Police announced five openings for the position o

lieutenant to promote qualified sergeants.fié4. Plaintiff applied for the position, but
December 16, 2010, a group of male sergeantsjvahe believes were less qualified, got
promotion instead, Id] 652

Plaintiff wrote a memorandum, dated June 2010, to Lorenzo Delgado (“Delg:

Director of Operations of the South Zoneyaeding the misuse by Encarnacién of an electrt

DN

the

hdo™)

DNiC

tracking device installed in squad cansl. 1 67. As a result, Delgado filed a complaint agajnst

2During the process of applying for the protion, Plaintiff's personnel evaluation
“disappeared In addition, the five candidates selected for the promotion were allegedl
qualified. Docket # 46, | 66.

3According to the complaint, Plaintiffrote the memorandum on June 11, 2010. [Bseket
# 45, 11 67 and 69. In paragraph 69, however, titfailleges that said memorandum was written
June 11, 2011. In light of the other allegations contained in the complaint with regard to this in
the Court understan that said single reference to the year 2011 was a mere typographical er
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CIVIL NO. 11-1586 (SEC) Page 5

her for failure to follow the chain of command. f{] 69-70. She then received a writi
reprimand, a copy of which was included in her personnel filef Td..

That same month, Marquez filed another complaint against Plaintiff for pa
comments on her Facebook page critizicing Marquez and the Municipality of Carolifig
72. Then, in April 2011, Rubén Moyeno-CintroiMigyeno”) filed a complaint against her f
publishing pictures of a municipal police officer sleeping during work hours on her Fac

page._ldy 75. Finally, a municipal agent, Marcos Molina (“Molina”), upon instruction

en

sting
. 1d.
Dr

eboo

S of

Johnny Cruz (“Cruz”), filed another complaint against Plaintiff for alleged sexual harasgment

Id. 1 76.

Standard of Review

To survive a Rule 12(b)(6) motion to dim®, Plaintiffs’ “well-pleaded facts mus

possess enough heft to show that [they are] entitled to relief.” Clark v. BoSthd¥.3d 107

112 (1st Cir. 2008). In evaluating whether Plaintiffs are entitled to relief, the court must
as true all “well pleaded facts [and indulge] all reasonable inferences” in plaintiff's favor

Alt. Corp. v. Twombly 550 U.S. 544, 556 (2007). The First Circuit has held that “dismiss

failure to state a claim is appropriate if the céamy fails to set forth factual allegations, eith
direct or inferential, respecting each material element necessary to sustain recovery ung

actionable legal theory.” Gagliardi v. Sullivésil3 F.3d 301, 305 (1st Cir. 2008). The Cg

“may augment the facts in the complaint by reference to documents annexed to the cg

or fairly incorporated into it, and matters susceptible to judicial notice.’ad305-6.
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Nevertheless, in judging the sufficiency of a corm|aourts must “differentiate between we
pleaded facts, on the one hand, and ‘bald assertions, unsupportable conclusions, pel
circumlocution, and the like,” on the other hatia: former must be credited, but the latter

safely be ignored.” La Chapelle v. Berkshire Life Ii<l2 F.3d 507, 508 (quoting Aulson

Blanchard 83 F.3d 1, 3 (1st Cir. 1996)); see diak v. American Airlines, Inc476 F.3d 29

33 (1st Cir. 2007). Thus, Plaintiffs must rely on more than unsupported conclusig

interpretations of law, as these will be rejected. Berner v. DelgHEzfdy=.3d 20, 25 (1st Cif.

1997) (citing_Gooley v. Mobil Oil Corp851 F.2d 513, 515 (1 Cir. 1988)).

Moreover, “even under the liberal pleading standards of Federal Rule of Civil Prog

iphra

Can

DNS

cedur

8, the Supreme Court has recently held that to survive a motion to dismiss, a complaijnt mt

allege ‘a plausible entitlement to relief.”” Rodriguez-Ortiz v. Margo Caribe, 49€. F.3d 92

(st Cir. 2007) (citing Twombly550 U.S. at 559). Although complaints do not need det:
factual allegations, the plausibility standard is not akin to a “probability requirement”, buf
more than a sheer possibility that a defendant has acted unlawfully. Tw&sbl.S. at 556

In Ashcroft v. Igbal 556 U.S. 662 (2009), the Supreme Court reaffirmed Twoanidly

clarified that two underlying principles must guide a court’'s assessment of the adeqq\

hiled

it asl

lacy

pleadings when evaluating whether a complaint can survive a Rule 12(b)(6) motion. First, tl

court must identify any conclusory allegations in the complaint as such allegations

entitled to an assumption of truth. &t.677. Specifically, the court is not compelled to ac¢

legal conclusions set forth as factual allegations in the complainEurther, “threadbar¢

Are n

ept

v




N

© 00 ~N o v

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26

CIVIL NO. 11-1586 (SEC) Page 7

recitals of the elements of a cause of@ttsupported by mere conclusory statements, dc

suffice.” 1d.(citing Twombly 550 U.S. at 555); see alBefalbert-Rosa v. Fortuiio-Burse31

F.3d 592, 595 (1st Cir. 2011)(“[S]ome allegations, while not stating ultimate legal conclu
are nevertheless so threadbare or speculative that they fail to cross the line betw
conclusory to the factual.”). In other words, “[a] plaintiff is not entitled to ‘proceed perf
by virtue of allegations that merely parrot the elements of the cause of action.” C

Hernandez v. Fortufio-Bursé&40 F.3d 1, 12 (1st Cir. 2011).

Second, a complaint survives only if it states a plausible claim for relief, Ei&U.S.

at 670. Thus, any nonconclusory factual allegations in the complaint, accepted as true,

sufficient to give the claim facial plausibility. I& claim has facial plausibility when the

pleaded facts allow the court to reasonably infer that the defendant is liable for the s
misconduct alleged. Idat 677, 682. Such inferences must amount to more than a
possibility and be as plausible as any obvious alternative explanatiah6l6Z. Plausibility
is a context-specific determination that requires the court to draw on its judicial experier

common sense. |&t 678.

The aforementioned requirements compleradx@drock principle of the federal judicigal

system: a complaint must contain enough detail to give “a defendant fair notice of the clg

the grounds upon which it rests.” Ocasio-Hernan@d® F.3d at 8 (citing Fed. R. Civ.

8(a)(2)). Accordingly, “[w]hile a plaintiff's claim to relief must be supported by suffic

factual allegations to be plausible under Twonfhiyd_Igba), nothing requires a plaintiff tq
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CIVIL NO. 11-1586 (SEC) Page 8

prove her case in the pleadings.” Chao v. Ball&&D F. Supp. 2d 170, 177 (D. Mass. 20(

Put differently, even after Twomband Igbal“[d]ismissal of a complaint under Rule 12(b)

is inappropriate if the complaint satisfies Rule 8(a)(2)’'s requirement of a short anc

statement of the claim showing that the pleader is entitled to relief.” Ocasio-Hernéde¢

F.3d at 11.

Applicable Law and Analysis

l. Title VII

A. Exhaustion of Administrative Remedies and the Right-to-sue Letter

Co-defendants allege that Plaintiff circumvented Title VII's administrative exhau
requirement by filing this action before oltimg a right-to-sue letter. Docket # 62, p.
According to the Third Amended Complaint aih@ documents attached to it, the notice
right-to-sue is dated February 29, 2012 (Doékdb and 46-1), that is, approximately eig
months after Plaintiff filed thoriginal complaint on June 21, 2011. Docket # 62, pPaintiff
contends that this omission “ was cured durirggitiitial stages of this case” because the T
Amended Complaint was filed after she received the right-to-sue letter, on March 3
Docket # 95, p. 7. The Court agrees with Plaintiff.

Title VII provides a “vehicle through which an individual may seek recovery

9).
6)

plai

stion

of

ht

nird

201

for

employment discrimination on the grounds of race, color, religion, gender or national grigin.

Franceschi v. United State$ Veterans Affairs514 F.3d 81, 85 (1st Cir. 2008). Itis w

“Ordinarily, in considering a motion to dismisise Court may consider documents attache
the complaint or expressly incorporated to it. Bésterson v. Pag®87 F.2d 1 (1st Cir. 1993).

11%
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settled that a claimant who seeks to recover under Title VII for employment discrimi
must file an administrative claim with the EE@Cwith a parallel state agency before a ¢

action may be brought in federal court. Thornton v. United Parcel Serviceh&dd-.3d 27

31 (1st Cir. 2009); sed? U.S.C. 8§ 2000e-5(e)(1). The First Circuit has held that, with lin
exceptions, a plaintiff's unexcused failure to exhaust administrative remedies bg

courthouse door. Franceschil4 F.3d at 85. The exhaustion of administrative remedies

hatior

vil

ited

Irs tr

“has

two key components: the timely filing of a charge with the EEOC and the receipt of a right-to

sue letter from the agency.” Sanchez v. Dep’t of Educ. of B4 F.Supp. 2d 416 (1st C

2012).

=

In the present case, Plaintiff filed the complaint with the EEOC in October 2009 and th

right-to-sue letter waseceived on February 29, 20 Docket:# 46, 1 82 anc 46-1 Plaintiff
filed the Third Amended Complaint on March 3, 2012. Kccording to ED. R. Civ. P.
15(a)(2), “a party may amend its pleading only with the opposing party’s written consen
court’s leave”. Plaintiff obtained leave of Courtto amend her complaint on February 13,
SeeDockets # 27 and 29. That is, several days after receiving the right-to-sue letter, bu
the ninety days period provided in Section 706 of Title VII. 42 U.S.C. 8§ 2000e-5(f)(2).

As to the effect of the filing of an amended complaint, Wright & Miller explain
follows:

Once an amended pleading is interposed, the original pleading no longer

performs any function in the case and any subsequent motion made by an

opposing party should be directed at #mended pleading. This effect of an
amended pleading under Rule 15(a) becomes particularly important when the

[ or th

201-

E with

19
QO
(7]
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CIVIL NO. 11-1586 (SEC) Page 10

amendment purports to cure a defective earlier pleading. For example, plaintiff
may file a new complaint that does not refer to or adopt any of the deficient
allegations in the original pleadingt the first complaint is considered
superseded by the amendment, the court is not required to dismiss the suit whe
a motion points up the weaknesses of the earlier plea@i@parles Alan Wright

& Arthur R. Miller, Federal Practice and Proced@el476 (3d ed. 2010)
(emphasis added).

Therefore, the filing of the Third Amended Complaint after having received the rig
sue letter from the U.S. Department of Justiceyred any defect that the first and sect
amended complaint may have Kaiccordingly, Co-defendants’ reques&NIED.

B. Exhaustion of Administrative Remedies and the Denial of the Promotion

Co-defendants also allege that Plaintiff failed to exhaust administrative remedies
Title VII claim based on the alleged deniatioé promotion. Docket # 62, p. 6. They contg

that, according to National R.R. Passenger Corp. v. Mos#h U.S. 101, 114 (2002), th

denial of the promotion is a discrete discriminatory act “based on a set of facts t

nt-to-

bnd

on tt

end

e

nat a

unconnected, both temporally and substantively, to the Charge of Discrimination filed b

plaintiff in October of 2009 in the EEOC.” Docket # 62, p. 6-7.

SAccording to 29 C.F.R. § 1601.28(d):
In all cases where the respondent is a government, governmental agency, or a political
subdivision, the Commission will issue the notice of right to sue whenliaheen a dismissal

of a charge ... In all other cases where the respondent is a government, governmental agency,

or political subdivision, the Attorney Getag will issue the notice of right to sue.

81t is worth noting that, under the case law of other circuits, “dismissal may be avoided if, af
complaint has been filed but before the motion to distas been decided, an EEOC suit letter has been iss
Charles A. Sullivan & Lauren M. Walter, Employment Discrimination Law and Praetite2 at p. 708, §
12.09[B].
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CIVIL NO. 11-1586 (SEC) Page 11

The filing of an administrative claim serves several purposes. “Most importantly, it

gives notice to both the employand the agency of an alleged violation and affordg

opportunity to swiftly and informally takeng corrective action necessary to reconcile

violation.” Thornton v. United Parcel Service, IN"687 F.3d 27, 31 (1st Cir. 2009). The ci
complaint “is accordingly limited by the charge filed with the EEOC and the investig

which can reasonably be expected to grow out of that chargggudting Powers v. Grinne

Corp, 915 F.2d 34, 37 (1st Cir. 1990)). The scope of the civil action “is not determined
specific language of the charge filed with the agency, but rather, may encompass
discrimination which the [agency] ... investigation could reasonably be expected to unc

Id. at 32 (quoting Davis v. Lucent Technologies, |2&61 F.3d 227, 233 (1st Cir. 2001)).

In the case at hand, Co-defendants’ arguments on this issue are not without me

parties, however, have not filed a copy of the administrative charge, and, except for th

an

the

ation

Py the
acts

OVeEr.

rit. T

b et

of Determination, the Court has no concrete facts regarding the content of the chargg or 1

matters encompassed in the agency’s investigation. Thus, in light of the scope

of tl

investigation rule, a conclusive determination from this court is not possible at this juncture

The “scope of the investigation rule pernatdistrict court to look beyond the four corners
the underlying administrative charge to consider collateral and alternative bases or g
would have been uncovered in a reasonable investigation.Incbrder to make a soun

determination, the Court hereby defers this determination for the summary judgment §

of
ICtS tl
d

itage
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Based on the foregoing, Co-defendants’ request for dismissal for failure to e
administrative remedies BENIED.
C. Causal Connection between the EEOC Charge and the Denial of the Prom
Co-defendants next aver that the denial of a promotion fourteen months after Plg
filing of the EEOC charge, without more, fails to establish the causal connection requi
a prima facie case of retaliation. Docket # 62, p. 8-9. Plaintiff, on the other hand, alleg
she “is not invoking this ‘very close’ ‘temporal proximity’ doctrine in her complaint ... [b]d
make it clear, Plaintiff does present in her conmpla series of events that constitutes a pat
within temporal proximity to the filing athe Charge with the EEOC.” Docket # 95, p. 11
(emphasis omitted). At this stage of the proceedings, the Court agrees with Plaintiff.
Title VII's anti-retaliation provision prohibits any employer from discriminat
against an individual “because he has opposed any practice made an unlawful emp
practice by this subchapter, or because he has made a charge, testified, assisted, or pd
in any manner in an investigation, proceeding, or hearing under this subchapter.” 42 U
2000e-3(a). Therefore, the elements of a retaliation claim are: (1) that she engaged in g
conduct; (2) she suffered an adverse employment action; and (3) there was a causal cq

between the protected activity and the adverse employment action. Valentin-Alme

Municipality of Aquadillg 447 F.3d 85 (1st Cir. 2006). Given that Co-defendants hav

challenged the sufficiency of Plaintiff’'s allegations in connection with the first two prong

Court limits its analysis to the third prong.

Khau:
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To satisfy the third prong, Plaintiff mussufficiently allege a cause connection
betweel the protected conduct and the adverse employment action. It has been sta
“Iv]ery close’ temporal proximity between protected activity and an adverse employ

actior car satisfy a plaintiff's burden of showing causal connectiorSanchez-Rodrigut v.

AT&T Mobility P.R. Inc.,672F.3c1,15(1s'Cir. 2012) Therefore “tempora proximity alone

car suffice to ‘meet the relatively light burden of establishing a prima facie cag

retaliation.”DeCair¢ v. Mukasey, 53CF.3c 1, 18 (1s1 Cir. 2008)! Courts shoulc alsc consider

“the action:taker againsthe employewithin the overal contex anc sequenc of events|, the

historical background of theedision, any departures from nofdpeocedure, and contemporary

statementby the employer’«decisior makers. Garayalde-Rijcv. Autonomou Municipality

of Caroling, No. 11-1947 201z WL 4446380, at *4 (D.P.R. Aug. 30, 2012). MoreoV|
althougl othei circuits have rejectecattempt to unduly stretct the “close tempora proximity”
requiremen they heve recognized that it must not be read too restrictively where therg
patterrof retaliatoryconducthaibegin:soor afteithefiling of theagenc' complaint Se¢Marx

v. Schnucl Markets Inc., 76 F.3c 324 (10tF Cir. 1996) se¢alsc Jackson v. RKO Bottlers g

Toledo, Inc, 743 F.2d 370 (6th Cir. 1984).

’Either “direct” or “circumstantial” evidence aktaliation would meet plaintiff's ultimat
burden. Circumstantial evidence can be considered &vthe absence of temporal proximity. S
DeCaire 530 F.3d at 20.

ted t
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In the caseal bar Plaintiff filed the complain with the EEOC in Octobe 2009 and
the Municipality of Caroline acquire« knowledgt of the complain shortly thereafte® The
denia of the promotior occurrecon Decembe 16,2010 Therefore, since the adverse act
occurrecapproximatel fourteer months after the filing of the charge with the EEOC, temp
proximity, standin( alone does not give rise to ar inferenct of causation.See Sanchez-

Rodricuez, 67Z F.3c al 15; Calero-Cerez v. U.S. Dept of Justict, 355 F.3c 6, 25 (1s! Cir.

on

ooral

2004) (a one month interval between the protected conduct and the employment action

sufficienitempora proximity); King v. Townof Hanove, 11€F.3c 965 96€ (1 Cir. 1997 (five
montheinterva betweelcomplain ancdisciplinaryactior founc to be toc long where plaintiff
failed to point to any other evidence demonstrating that said action was rete.liatory)

Plaintiff, however, also alleges that most of her personnel evaluations disap

beare

during the process; that Plaintiff was betterldjea than the other male candidates that were

finally selected; and that, between the announceai¢hé five openings and the denial of the

promotion, she was t subjec of two alleged|\ frivolous complaints Docket # 46, 1 66, 69

72. These allegations, taken iconsideratio with the overal contex anc sequenc of events,

are sufficient at this stage to establish a plausible claim for relief. Accordingly, Co-defendant:

request for dismissal of the retaliation cldonthe alleged denial of the promotioENIED.

8According to the complaint Plaintiff filed the complain with the EEOCin Octobe 200¢ and,
“[s]hortly thereaftel anc pursuar to EEOC standar operatin( procedure: defendar Caroina was
notified of Plaintiff’'s complaint.” Docket # 46,  60.
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ll. Constitutional Claims
As related, Plaintiff alleges that defendants violated her First Amendment rig
retaliating against her for denouncing improper conduct by fellow police officers, to w|

she received a written reprimand for writing a memorandum for the alleged misu

nts b
t: (1)

se b

Encarnacién of an electronic tracking device installed in squad cars of the Municipal Police (i

1 69-71); (2) Marquez filed a complaint against Plaintiff for posting comments o
Facebook page critizicing him and the Municipal Police fid72); (3) Moyeno filed &
complaint against her for publishing pictures of a municipal police officer sleeping during
hours on her Facebook page. 1d75.

The Supreme Court “has made clear that public employees do not surrender

First Amendment rights by reason of their employment.” Garcetti v. Cepadldd).S. 410

417 (2006). Rather, the First Amendmenbtects “a public empl@e’s right, in certain
circumstances, to speak as a citizen @sklng matters of public concern.” Ifio determing
whether an adverse employment action agaipablic employee violates her First Amendm
free speech rights, the First Circuit has articulated the following three-part inquiry.

First, as determined in_Connick v Mye#61 U.S. 138 (1983), the court mu

determine whether the employee spoke as a citizen on a matter of public con If thel
answe is no, the employe: has na First Amendmer caus: of actior baseion heremployer’s

reactiot to the speecl Decotiis v. Whittemor¢, 63 F3c 22, 29 (1st Cir. 2011); Curran v.
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Cousin, 50€ F.3c 36 (1si Cir. 2007 . Second, whether the relevant government entity hgd an

adequate justification for treating the employee differently from any other member

pf the

general public. Curra®09 F.3d at 29. And third, the employee has to “show that the profectec

expression was a substantial or motivating factor in the adverse employment de
Decotiis 635 F.3d at 30.

A. The Memorandum for Alleged Misuse of an Electronic Tracking Device

Cisior

In their motion to dismiss, Co-defendants do not contest the sufficiency of the

allegations and, instead, they invite this court to determine whether Plaintiff's statemen
made as a citizen on a matter of public concern. Docket # 62, p. 11-14. Defendants

that it is clear that Plaintiff's statements were made pursuant to her duties as a serg

s we

conte

Pant

undertaken in the performance of her job and that, as a result, Plaintiff has no First Amgndme

cause of action based on her employer’s reaction to the speech. Id.

The Supreme Court has recognized “theontance of promoting the public’s intergst

in receiving the well-informed views of government employees engaging in civic discugsion.

Garcettj 547 U.S. at 419. A determination of whether an employee’s speech involves amatt

of public concern is a case-specific, fact-dependent inquiry, @& F.3d at 46, arshall
be mad¢onthe basi: of “the content form, anc contex of a giver statemen as< revealeby the

whole reccrd.” Connick, 461 U.S. 138 147-¢ (1983) If the speech “is clearly a legitima

[e

matter ofinherentconcern to the electorate, the court may eschew further inquiry into the
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employee’s motives as revealed by the ‘form and context’ of the expression.” Gd9dn3d

at 46 (emphasisin original). Matters aflierent” public concern include official malfeasange,

abuse of office or the neglect of duties. “@n the other hand, public-employee speech ¢
topic which would not necessarily qualifyn the basis of its content algreess a matter o
inherent public concern, may require a more detep.. analysis into the form and context
the public-employee expression, ‘as revealed by the whole record,” with a view to whet
community hagn factmanifested a legitimate concern in the internal workings of the parti
agency or department of government, and, if so, whether the ‘form’ of the emplq
expression suggests a subjective intent to contribute to any such public discourse.” O’
v. Steeves994 F.2d 905, 914 (1st Cir. 1993) (citations omitted).

The second step and more complicated determination is whether she was s

as acitizen. The Supreme Court held in Garttedti“when public employees make statemg

pursuant to their official dutiesthe employees are not speaking as citizens for
Amendment purposes, and the Constitution does not insulate their communicatior
employer discipline.”_Garcefti547 U.S. at 421 (emphasis added). The Court, how

clarified the following:

As indicated above, the parties in this case do not dispute that Ceballos wrote his

disposition memo pursuant to his employment duties. We thus have no occasior
to articulate a comprehensive framework for defining the scope of an employee’s
duties in cases where there is room for serious debate. We reject, however, th;
suggestion that employers can restrict employees’ rights by creating excessively
broad job descriptions. The proper inguis a practical one. Formal job
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descriptions often bear little resemblance to the duties an employee actually is
expected to perform, and the listing of a given task in an employee’s written job
description is neither necessary nor sufficient to demonstrate that conducting the
task is within the scope of the employee’s professional duties for First
Amendment purposes. ldt 424-5 (citations omitted).

After Garcettj the First Circuit has elaborated on the definition of “an employee

official duties” by emphasizing in the importance of a two-step, context specific inquiry n

to make said determination. Decgti&35 F.3d at 31. Under the two-step inquiry, “[f]irst

court must ask, ‘what are the employee’s official responsibilities?,” and second, ‘was the
at issue made pursuant to those responsibilities?™ 1d.

From a simple evaluation of the applicable standard delineated above, it is pellu
a determination on this regard is not suitable for this stage. Therefore, this court decli
defendant’s invitation. As explained_in Garcdtie fact that the expressions were made in
of plaintiff's office, rather than publicly, and that they concerned the subject matter
plaintiff's employment alone, even if undisputed, are nondispositive. Among the docu
submitted by the parties, there is nothing with regard to Plaintiff's formal and practical
as a sergeant. Plaintiff alleges that she had no duty or legal obligation to wri
memorandum, while Co-defendants allege that it was within her duties. Moreov¢
documents submitted by the parties do not contain a copy of the memorandum of

statements contained in it, nor information about the complaint filed by Delgado agair
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and the reasons for said complaint. The Third Amended Complaint only alleges that [

filed the complaint for Plaintiff's failure to follow the chain of command.

elga

Therefore, at this stage of the proceedings, the Court cannot make a congclusi

determination as to whether Plaintiff’'s statements were made as a citizen on a matter d

concern. Such a determination is better-suibedhe summary judgment stage. As stateq

)f puk

by

the First Circuit in Decotiis'[n]avigating the shoals of the standard articulated by the Supyeme

Courtin_Garcetti v. Ceballphas proven to be tricky business, and particularly so in the cg

of a motion to dismiss, because the inquirgashighly fact intensi and context specific.
Garcettj 635 F.3d at 26 (citations omitted). Accordingly, Co-defendants request for dis

is DENIED.

B. Posting Comments on her Facebook Page

Co-defendants contend that assunarguendathat Plaintiff was speaking as a citiz
on a matter of public concern, the Municipality of Carolina had more than an adg
justification for treating her differently from other members of the general public as a re
the comments and pictures that she posted on her Facebook page, and becau

memorandum she presented to denounce the misuse of the electronic tracking device

ntext

b

UIEEY:

BN
pquat
sult
se  of

Doc

#62, p. 15-16. Plaintiff counters that she posted comments on Facebook criticizing “Miarque

and the administration of Carolina Municipal Police for making decisions that jeopardiz
smooth and efficient operations of the Municipal Police and its resources [and] aboy

administrative decisions putting in harms way the life of fellow officers.” Docket # 46, |

ed th
t the:

. 16,
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1 72. She alleges that her comments consttat¢ers of public concern, and that were m
during her free time. Id=or these comments, another complaint was filed against Plainti
“Government employers, like private employers, need a significant degree of @

over their employees’ words and actions; without it, there would be little chance for the ef

hde

ff. I1d.

ontrc

ficier

provision of public services.” Garcetb47 U.S. at 418. Moreover, “public employees often

occupy trusted positions in society [and wlhen they speak out, they can express vig
contravene governmental policies or impair the proper performance of governmental fun
Id. at 419. “However, because a citizen who works for the government is nonetheless 4
‘so long as employees are speaking as citiabosit matters of public concern, they must f
only those speech restrictions that are necessary for their employers to operate efficig

effectively.” Curran 509 F.3d at 47 (citing Garcethi47 U.S. at 419)). Aemployelnee(not

show ar actua advers effect bui speec tha hassomepotentia to affect a public employer’s
operations Id. (citations omitted). Therefore, the court must “balance... the interest (¢
[employee] as acitizen in commentiniupor matter: of public concerianc the interes of the
State asar employer in promotingthe efficiency of the public service it performsthrougt its

employees. Currar, 50¢ F.3c al 45 (quoting Pickerin¢ v. Bd. of Educ, 391U.S 5652 (1968))

(emphasis omitted).
Contraryto othei case in which courts have considere this argumer in the motior to

dismissior motior for judgmen onthe pleading stage see e.qg, Currar, 50€ F.3c al 36, in the

cast al hand neithe the conten of the memorandur not the expressior posteton Facebook
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were allegec by the parties Moreover informatior abou the conten of anc reason for the
complain filed agains Plaintiff were not alleged or exposed by the pias. In short, the
allegation are not sufficient for this court to make a conclusive ruling on the issue. In (
for this courito determinif the speec hac some potentiato affecithe employer’soperations,
as required byGarcett, the speec itselt mus be evaluatec Accordingly, Co-defendant
contention on this issue DENIED.?

[ll. Section 1983

A. Conspiracy Claim

In this circuit, a conspiracy claim mag actionable under Section 1983. Landriga

City of Warwick 628 F.2d 736, 742 (1st Cir. 1980). A civil rights conspiracy or consp

claim under Section 1983 is “a combination of two or more persons acting in concertto ¢

an unlawful act, or to commit a lawful act by unlawful means, the principal element of

IS an agreement between the parties to inflict a wrong against or injury upon another,

overt act that results in damages.” Estate of Bennett v. Wainwhidg&tF.3d 155 (1st Cir.

2008) (quoting Earle v. Bengi850 F.2d 836, 844 (1st Cir. 1988)). Two requisites mug

satisfied: “plaintiff must allege and prove bottamspiracy and an actual deprivation of righ
mere proof of a conspiracy is insufficient to establish a section 1983 claim.” Land&&fa

F.2d at 742 (quoting Hampton v. Hanrah@®0 F.2d 600, 622 (7th Cir. 19783v’d in part on

°The Court also defers its determination with regard to the picture published by Plaintiff
Facebook page.
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other grounds446 U.S. 754 (1980)). “The gist of the (section 1983) cause of action

S the

deprivation and not the conspiracy. Conspiracy is merely the mechanism by which to objtain tl

necessary state action, or to impose liability on one defendant for the acts of the

othe

performed in pursuance dihe conspiracy.” Idat 742 (internal quotations and citations

omitted). Nevertheless, a conspiracy claim must be alleged through specific facts, setti

both “the existence and scope of the alleged conspiracy.” Slotnick v. Sta\6skely.2d 31

33 (1st Cir. 1977).

Co-defendants’ challenge to Plaintiff's conspiracy claim relies on the spec
requirements described above. They contend that “[flar from detailed allegation
conspiracy, however, plaintiff makes hopelessly vague and conclusory allegation
defendants engaged in a civil conspiracy.” Docket # 62, p. 19. The Court disagrees W
defendants’ contention. Although Plaintiff’'s complaint does not allude to an overt consp
agreement between defendants, it contains specific factual allegations regarding def¢
alleged concerted effort to discriminate armmlate her constitutional rights, among others,
filing frivolous charges against Plaintiff uporstruction and/or with the endorsement of
defendants. Some of these allegations inclbde@equest for an investigation and subseq
filing of an unfounded complaint for insubordination against the Plaintiff, “with
endorsement and follow through” of co-defendants Millan, Marquez and the Mayor. Dg
46,  55-56. Plaintiff also alleges that the other complaints filed against her as a resu

statements against Encarnacion for alleged misuse of an electronic tracking device
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comments on Facebook, were made with the endorsement and knowledge of of
defendants._Id] 63-75. Plaintiff further avers that “upon instructions of co-defendant Jg
Cruz, municipal agent Marcos Molina filed a frivolous complaint against the Plaintit

alleged sexual harassment.” d76. These allegations, taken as true, and in light of allegg

her ¢
hnny
f for

tions

of disparate treatment by claiming that other male officers received less stringent sancfions:

conduct much more egregious ($&€f1 100-101 are sufficieni to state a plausible claim for
relief. Co-defendants, however, may reassert their challenge at the summary judgmen
For now, their request for dismissal of the conspiracy claidEis| ED.

B. Municipal Liability

A suit against a municipal official in his ber official capacity is not a suit against t

official but rather is a suit against the entity itself. Negron-Almeda v. Sanba§d-.3d 45

(1st Cir. 2009). To establish a claim afincipal liability under Section 1983, a plaintiff mu
show that the “execution of a governmemidicy or customwhether made by its lawmake
or by those whose edicts or acts may fairly be said to represent official policy, inflig

injury.” Monell v. Dep’t of Social Services of the City of N,¥1.36 U.S. 658 (1978) (emphag

added). In other words, that the deprigatiof a constitutional right was by means of

execution of said government policy or custom. Concepcién v. Municipality of GG

F.Supp. 2d 139, 141-2 (D.P.R. 2008).
There are several ways tot@sish the existence of a policy or custom sufficien

impose Section 1983 liability on a municipal government. Erwin Chemerinsky, Fe

t sta

st
s

ts the

S

the

W

[ to

bdera




N

© 00 ~N o v

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26

CIVIL NO. 11-1586 (SEC) Page 24

Jurisdiction530 (6th ed. 2012). “[A]ctions by those with final authority for making a decision

in the municipality constitute official policy for purposes of Section 1983 4t1831. In such
cases, municipal liability “attached where the decision-maker possesses final auth
establish municipal policy with respect to the actions ordered.” Concep&or. Supp. 24

at 142. “In determining which individuals have final decision-making authority for a

courts can consider state and local lawd a&ustom or usage having the force of law.

Chemerinsky, suprat 532.
Generally, under Puerto Rico law, the actioha mayor constitute “the official polic

of the municipality.” _Cordero v. De Jesus-Ménde@7 F.2d 1, 7 (1st Cir. 1989). Accordil

to the Autonomous Municipalities Act of the Commonwealth of Puerto Rico of 1991
Laws Ann. tit. 21, 88 4001 et seq., “[t{lhe mayorlkba the highest authority of the execulti
branch of the municipal government, and as such, is charged with the direction, adminis
and supervision of the operations of the municipality.’8ld109. In addition, the Municip4g
Police Act provides that “[t]he highest authority in the direction of the Municipal Police
be vested in the mayor, but the immediate dimecand supervision of the Corps shall be un
the charge of a Commissioner.” P.R. LawmAtit. 21, 8 1064. Even further, in cases of sli
faults, the commissioner is empowered to set aside or confirm a recommended disc
action, or impose any other sanction that he may deem reasgnable. Id.

In this case, Plaintiff alleged that defendants committed acts that cons

discriminatory treatment or acts in violation of her freedom of speech rights. The con
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contains numerous factual allegations on this regard, such as, the denial of a prom(
Méarquez and the Mayor as the municipality’s nominating authority, the elimination ¢
positions as Operation Director by Marquez, and the filing of unfounded administrative ¢
and imposition of disciplinary sanctions. Docket # 46, 1 66, 38 and 55. Plaintiff alleg
such actions were taken by or with the endorsement of high municipal officers like the
Commissioner and the Mayor. Plaintiffs allegatidaken as true, may give rise to claims t
can provide entitlement to relief against the Municipality of Carolina. Co-defendants’ r¢
of dismissal iDENIED.
For all the reasons elucidated above, the Court finds that Co-defendants’ ma

dismiss shall b®ENIED.

IT1SSO ORDERED.

In San Juan, Puerto Rico, this 14th day of December, 2012.

s/Salvador E. Casellas

SALVADOR E. CASELLAS
U.S. Senior District Judge
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