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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF PUERTO RICO
IRIS NEREIDA SANCHEZ-VELAZQUEZ,
Plaintiff,
V. Civil No. 11-1586 (SEC)

AUTONOMOUS  MUNICIPALITY  OF
CAROLINA, ETAL,,

Defendants.

OPINION AND ORDER

Before the Court is the defendants’ unomzbsnotion to dismiss due to plaintifffs

latest violation of courorders (Docket # 278).After reviewing the filings and the

applicable law, and pursuamd this court’s inherenpower, the defendants’ motion |is
GRANTED, and the plaintiff's claims ar®l SM|1SSED with preudice.
Factual and Procedural Background?

On March 3, 2012, Iris N. Sanchez-¥9etjuez (Plaintiff) filed a Third Amended

Complaint against the Municifiy of Carolina, Mayor Jos€. Aponte-Dalmapand severa
municipal police officers in their official @hpersonal capacities (tectively, Defendants),
alleging employment discriminath on account of her gendeetaliation under Title VII of

the Civil Rights Act, and foviolation of her FHist Amendment constitutional rights, amagng

! Since the plaintiff requested an extensiontiofe to respond after the expiration of the filing
deadline, the Court denied the extension of time and struck its response from the record. S
Dockets # 279, 280, 282, 283 & 293.
2 A comprehensive recitation of the facts of thisecean be found in this Court’s Opinion and Order
dated December 14, 2012. See Sanchez-VelazqguWasronomous Municipaty of Carolina, 2014
WL 6552789 (D.P.R. Dec. 14, 2012).
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other federal and state-law claims. Docket # #bwever, after three years of litigati
with an unjustified docket of 291 entriespeated failures to corhpwith court orders
unjustified cancellations of gesitions for which defendantsave lostboth time and

money, and numerous unreasonable excusesgvirate bad faith in the course of litigatig

the Court has decided to take the harshesaattions; that is, digssal with prejudice|

This decision has come after providing was warnings and nunwrs opportunities f

Plaintiff, and after carefully cormdering the interests at stakehe material factual finding

follow. See_ Companion Héh Services, Inc. v. Kurtz, 6753d 75, 83 (1sCir. 2012); see

also Nat'l Hockey Leaqgue v. Metro. Hak Club, Inc., 427 \&. 639, 642 (1976).

For starters, the Court gave Plaintiff seVvenaportunities to comnlpte the service d
process upon all co-defendariee Docket # 26, 35 & 42. Aftenore than eight months
the filing of the complaint angeveral warnings, including disssal with prejudice for lac
of prosecution, the Court issued a Casendigement Order and set the conclusior
discovery for November 5, 2012. Docket # @bis deadline was far extended to Marc

29, 2013. Docket # 155.

On April 29, 2013, a month after the disery deadline, Plaintiff fled a motign

requesting an extension of tdscovery deadline, because her counsel “was working a

exclusively in an appeal that was filed iretbnited States Court of Appeals for the H

% In an Opinion and Order dated November2912, this court grantelaintiff’'s motion for
voluntary dismissal without prejudiad all causes of action agairiee defendants in their persor
capacities. See Sanchez-Veldzywe Autonomous Municipalityof Carolina, 2012 WL 655278
(D.P.R. Dec. 14, 2012); see also Dockets # 13&3&. Then, on April 29, 2013, the Court dismis
without prejudice Plaintiff's claim under Puerto Ricaw 100, P.R. Law Ann. tit. 29, 88 146 et s
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Circuit.” Docket # 180. As requested by Plaintiff, the Court reluctantly granted until June 5
2013 for the conclusion afiscovery. Docket # 185.

On June 6, 2013, Defendants filed a motiordismiss under Federal Rule of Civil

[®X

Procedure 37 after Plaintiff unilaterally cancélllaintiff’'s depositionDefendants pointe

out that all “cancellations and ldgs have always come froRlaintiff's side.” Docket #

190. The Court denied without prejudice Defants’ motion to dismiss. And, once again,
the Court amended the case-mg@ment deadlines and extended the discovery cut-off|date.

Docket # 224 see also Docket # 222.

Plaintiff's deposition was rescheduled fOctober 26, 2013ral October 28, 2013.
Docket # 225. Defendants retaini@ services of an interpgee and a stenographer for these
two dates and made all other necessary armeges. |d. Neither Plaintiff nor Plaintiff'’s

counsel showed up at the deposition. DaekeR25, 225-3 & 225-6. Moreover, they neyer

notified that it was being cancealleld. It was not until the nextay that Plaintiff's counse
apologized for not appearing withs client at the depositioockets # 225 & 225-6. Onge
again, the excuse was that Plaintiff's courfsehs in the process of drafting and filing a
Reply Brief to the Court of Apeals for the [First] Circuit.Dockets # 225-5 & 225-6. On
October 28, 2013, Defendantsiesved their request to dismiss Plaintiff’'s complaint under
Federal Rule of Civil Procedure 37 becausePtHintiff's latest failwue to appear at her
deposition and Plairffis continued unilateral shutting dm of the discovery process.
Docket # 225.

The Court ordered Plaintiff to respond@efendants’ renewenhotion to dismiss by

November 12, 2013. Docket226. The day after the deadline set by the Court, Plajntiff
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filed a motion for extension ofime to respond. Docket #28. Plaintiff's excuse fo
requesting an extension of time was that rféghevas a power outage that prevented
drafting of the response, the undersigna@ildo had to draft ah file a motion for
reconsideration with a jurisdional deadline of today ihe local Court of Appeals
Docket # 228. Defendants ommml and requested the Court strike Plaintiff's late)
response. Docket # 238. The€bdenied the extension requetand Plaintiff's respong
was stricken from theecord. Docket # 244.

The Court denied Defendantscond motion to dismiss and set a status confer

Docket # 245 & 246. But ith its patience running low, the Court “ADMONISHH

[Plaintiff] for violating the obligations imposeloly the discovery rules (Docket # 225) ¢

this Court’s orders (see Docket # 244), wagnhrer that future violations may result

harsher sanctions, includingsdiissal with prejudice.” Dockets # 245 & 246 (emph

provided). The Court also ordered Plaintiffp@y Defendants the amourft$1,113 in cost

and attorney’s fees by April 23, 2014. Docket # 267.

The date came and went, and Plaintiff dwt comply with this order. Instead, Si

days later, Plaintiff moved for reconsiderati@ee Docket # 269. In her motion, Plain
stated: “it's not about the moyelt's that defendants are ttjag away with it.” Docket 4
269. Plaintiff also reiterated the excuse tialy had failed to attend the deposition bec4
her counsel “was engaged irettrafting of a closing briefra preparing for oral argume
in a case before the ifBt] Circuit Court of Appeals.” Id. at 4. To cinch matters,

certified translation of the extit to this motion was alsaléd after the deadline set by t

Court; specifically, it was filed eight daystef the deadline. See Dockets # 274 & 2

the

e

ence.

D

ind

n

ASIS

UJ

Liff

y

use




Civil No. 11-1586 (SEC) Page 3

Defendants timely opposed Plaintiffs’ motionr feconsideration and renewed their request

for dismissal with prejudice. ket # 275. Plaintiff, once agairequested an extension

of

time to respond after the deadline had expirkdt-is, five days after the deadline- allegjng

that “[t]he undersigned’s compars, a desktop and a laptop,revénfected by a ... virus that

prevented the opening of files.” Docket # 28Defendants opposed]eing that “Plaintiff

continues to litigate this case as if deadlinesg eourt orders don’tpply to her.” Docket #

281, p. 2. Last but not least, Plaintiff fleanother motion for leavi® file an oppositior]

after the deadline expired. Docket # 284. Oagain, Plaintiff’'s cours used his workloa
as an excuse for theldg. The motion stated:

the [computer] virus . . . created a @t situation for the undersigned during
this time frame because of the manygdrctional deadlines about to expire,
including filing an appeal last Friday e Puerto Rico Qurt of Appeals, and
an appeal at the Supreme Court of Ru&ico this pasMonday.... After the
filing of this appeal at the Supren@ourt... the undersigned went home to
take a nap and then draft the oppositioh.was so exhausted... that | fell
asleep until the next day, Tuesd&®n Tuesday the undersigned had to also
file related motions to the Appeal #te Supreme Court of Puerto Rico in
order to comply with itgurisdictional requirements. For these reasons, the
undersigned was unable doaft the opposition until & night and early this
morning.” Docket # 284.

After almost two months past the deadlset by the Court, Plaintiff paid the costs

and attorney’s fees imposed by Court. See Bb#k286. Defendants reiterated their request

for dismissal with prejudice. Docket # 287.
Standard of Review
It is bedrock principle that the “effectivaministration of justice requires that tr

courts possess the capability to manage their affairs.” Chamorro v. Puerto Rican C4g

Inc., 304 F.3d 1, 4 (1st €£i2002) (citing_Chambers v. N\BCO, Inc., 501 U.S. 32, 4

al
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(1991)). Thus, it is well-settled law that courta invoke their inheremiower together wit
Fed. R. Civ. P. 41(b) to dismiss a case witjymtice when a party failt® comply with their

orders. E.g., Vazquez-Rijos &nhang, 654 F.3d 122, 127 n. (It Cir. 2011) (stating thz

courts have inherent power tlismiss a case with prejudigghen a party fails to compl

with their orders); see also Charm, 304 F.3d at 6, n.4 (“lt is, of course, settled that a

judge does not need to exhtumilder sanctions before gerting to dismissal when

noncompliant litigant has disregked court orders and been shiyaforewarned.”);_see alg

Fed. R. Civ. P. 16(f)(1)(C) (a district court yngsued, on its own acat) “any just orders|.

.. if a party or its attorney . . . fails tdey a scheduling ortuer pretrial order.”s.
Having said this, dismissal with prejudieno benign sanctioand runs counter t

the strong policy of favoring éhdisposition of cases on thenite Mulero-Abreu v. Puert

Rico Police Department, 675 F.3d 88, 94 (1st 2012) (quoting FigueroRuiz v. Alegria,

896 F.2d 645, 647 (1st Cir. 1990But even though the sanction dismissal is reserved fq

a limited number of cases, it must be avadabb the trial courts may punish and dg

egregious misconduct.” Mulero-Abreu, 675 F.3®4t As has been repiedly held by the

First Circuit, “disobedience ofourt orders is inimical tahe orderly administration (
justice and, in and of itself, can constitigetreme misconduct.” Id. (quoting Young

Gordon, 330 F.3d 76, 81 (2003¥ee also Chamorro, 304 F.3d at 5 (stating that “ext

misconduct comes in many shapes and fomasging from protractedoot-dragging tg

defiance of court orders to ignoring wargato other aggravating circumstances”).

* In pertinent part, Rule 41(b) authorizes a distimtrt to dismiss an action “[i]f the plaintiff fai

At

y
trial
a

o

pter

174

f

[eme

to prosecute or to comply withese rules or a court order.”



Civil No. 11-1586 (SEC) Page 7

Prior notice—while not technitig a prerequisite to disissal with prejudice— i$

nevertheless an indispensable consideratioa.RR#son v. HallenbecBl F.3d 1, 2-3 (19

Cir. 1996) (affirming that “[clounsel's disgard of a prior warning from the col

exacerbates the offense, and llek of warning sometimes mitges it”); Link v. Wabaslk

Railroad Co., 370 U.S. 626.
In addition, the Supreme Court has stateat “a reviewing court, in assessing |
severity of the sanctions impakéy a trial court, must givelue regard to the deterrg

effect of the sanctions.” Guex v. AllmericanBncial Life Ins. andAnnuity Co., 146 F.3¢

40, 41 (1st Cir. 1998citing National Hockey League Wietropolitan Hockey Club, Inc
427 U.S. 639, 643 (1976)). The@eme Court has explained that:

[T]he most severe in the spectrumsainctions provided bganction or rule
must be available to the district coun appropriate cases, not merely to
penalize those whose conduct may be d=btn warrant such a sanction, but
to deter those who might be temptedsth conduct in thabsence of such a
deterrent, Id. (quoting National ldkey League, 427 U.S. at 643).

Applicable Law and Analysis

Here, as said, the Court strongly beliewbeat dismissal with prejudice is tf
appropriate sanction inithcase. In numerous occasions the Court was forced to exte
discovery deadline because Plaintiff was tooytuendling other cases. But, the limit of {
Court’s patience was reached when, after the parties had rescheduled Plaintiff's dej
neither Plaintiff nor Plaintiffs counsel etwed up or otherwes provided previou
notification that they were not going tdtend. And then, exhibng a defiant attitudg

Plaintiff continued to disregard deadlinéd/orse, Plaintiff ignored the order imposi
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payment of costs and attorney’s fees. Thespite the Court havingxplicitly warned her

that failure to comply could éail dismissal with prejudice.
“A party’s failure to attad his or her own depositiongsents probably the gross

example of prejudicial discovery miscondudifigiodynamics, Inc. vBiolitec AG, 991 F|

Supp. 2d 283, 292 (D. Mas90™4). Plaintiff's proffered reasdior her failure to attend he

deposition was that heounsel “was in the pcess of drafting and filing a Reply Brief
the Court of Appeals.” Dockets # 225-5 & 225h6fact, this has beeRlaintiff's excuse of
several occasions. Yet “[i]t is settled beyond hope&ontradiction that ‘[t]he fact that 3
attorney has other fish to fig not an acceptable reason for disregarding a court org

Mulero-Abreu, 675 F.3d at 94uoting_Chamorro, 30B.3d at 5). And there would certair]

be no merit to a contentionahdismissal because of counselnexcused conduct impog

an unjust penalty on the clienSee Link v. Wabash R.R.0., 370 U.S. 626;33-34 (stating

that “Petitioner voluntarily chosthis attorney as his repregative in the action, and I
cannot now avoid the consequences of the actsmissions of this freely selected ags
Any other notion would be wdily inconsistent with oursystem of representatiy

litigation...”); see also Top Enteinment, Inc. v. Ortega, 285 F.3d 115 (1st Cir. 20

Plaintiff's failure to provide previous notification of a fseeable situation, and h
unwillingness to pay costs and attorney’s fees, buttresess her abusive behavior. Se

v. American Home Mortgage Servicingg., 2013 WL 1431648 5 (D.N.H. 2013).

These actions, together with the fact tiaintiff has even failed to meet t
deadlines that she has requestethe Court in numerous o&ans, weighs heavily again

her. See Young v. Gordon, 3303&.76 (1st Cir. 2003); Toweventures, Inc. v. City o
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Westfield, 296 F3d 4347 (“explaining that ‘whe a litigant seeks an extension of time and

proposes a compliance date, tloairt is entitled to expect &l the litigant vill meet [his]

self-imposed deadline™). Degtp the unacceptable excuselse Court opted for mildgr

sanctions: Admonishing Plaifftiand ordering to pay Defendanthe costs and attorney

S

fees for the cancelled deposition. Defiantlywewoer, Plaintiff did not pay the costs and

attorney’s fees in violation of a court ordéhereby disregarding an explicit warning

possible dismissal with prejuri. Given Plaintiff's defianattitude, any other remedy wou

be futile. Indeed, Plaintiff's defiant condt did not improve &br the imposition o

sanctions; it became worst. See Richman v. @éméotors Corp., 437 F.2d 196, 199 (]

Cir. 1971) (reiterating that digesal with prejudice has gemdly been permitted “in th
face of a clear record of delay or contunoasi conduct by the plaintiff”’). She kept
providing unacceptable excusts the Court and violatingourt orders. Thus, the on
sanction that the Court should impose after kKimel of attitude exhibited by Plaintiff i
dismissal with prejudice, not least becauseirfiff's repeated violations undermine t

Court's efforts to manage its docket. See ToWentures, Inc. v. @ of Westfield, 296

F.3d 43, 46 (1st Cir. 2002). Anof course, because one pipal purpose of sanctioning

party is to deter others from similar miscuct. Young, 330 F.3d &3; see also Nat

Hockey Leaque v. Metro. Hockey Club, 427SU639, 643. To allovthis kind of conduc

would undermine this court’s awttty in this and other cases.

Plaintiff's violations have nobnly been offensive to the Gud, but have also resultg

in severe, manifest, and unfair prejudiceDtefendants. See Angiodynamics, Inc., 991

Supp. 2d at 283. The Courtroeot tolerate this kind of condtj nor can it revard Plaintiff

of
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by allowing this litigation to cetinue on her terms instead thiose set by the Federal Ru
of Civil Procedure and this court’s orders. Tdés no alternative sanction at this point
Plaintiff's pattern of nonconi@nce satisfies the “extreme seonduct” test. The record
pellucidly clear that Plaintiff (1) defied court orders; (2) ignored warnings; and (3) ing
in aggravating circumstances by wastings tourt’s time and resources, among of

violations. See Chamorro, 304 F.3d at 5.

Conclusion
For the reasons stated abovefddeants’ motion to dismiss SRANTED, and this
case iDISMISSED WITH PREJUDICE.
IT 1SSO ORDERED.
In San Juan, Puerto Rico, this 30th day of September, 2014.
g Salvador E. Casellas

SALVADOR E. CASELLAS
U.S.SeniorDistrict Judge
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