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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF PUERTO RICO

SANTIAGO -ROSARIO,
Plaintiff ,

V. CIVIL NO. 11-1807(PAD)

GAL AN-KERCAD O, et al,

Defendants

OPINION AND ORDER
Vidal Santiago Rosario initiated thaction against Daniel J. Galiercado and-élix
SalasQuifionesalleging violations of the First, Fifth, and Fourteenth Amendmenthe U.S.
Constitution and of Puerto Rico lawBefore the Court is Salas’ “Motiorof Summary Judgment
and Memorandum of Law in Support ThereeDocket No. 75- which Santiago opposed at Docket
No. 92. Salas replied at Docket No. 107 and Santiago filedreyrat Docket No. 111For the
reasons explained below, the motion is GRANTED and the complaint DISMISSED

l. PROCEDURAL BACKGROUND

Initially, defendants filed a Motion to DismisdDocket No. 43- which was granted in part
at Docket No.50. Partial Judgment was entered accordindigmissing all claimgxceptfor
Santiag® claims against Salas in his personal and official capariter 42 U.S.C§ 1983
(Docket No. 48).Subsequently, Salas moved for summary judgment essentially claiming)that (1
Santiago failed to establishpaima facie case of political discriminatigrand (2) the decision to
assignSantiagoto administrative duties was not based on political consideragiothisas sugh

should be dismissed unddt. Healthy City SchooDist. Bd.of Ed. v. Doyle, 429 U.S. 274 (1977).
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Il STANDARD OF REVIEW

Summary judgment is appropriate when “the pleadings, depositions, answers t
interrogatories and admissions on file, together with the affidavits, if any, $tawhere is no
genuine issue as to any material fact and that the moving party is entitled tonudgraematter
of law.” Fed.R. Civ. P. 56(c). A factual dispute is “genuine” if it could be resolved in favor of
either party. It is “material” if it potentially affects the outcome of the case in light of apgkcab

law. CaleroCerezov. U.S. Dept of Justice 355 F.3d 6, 19 (1st Cir. 2004).

The party moving for summary judgment bears the initial responsibility of derabngt

the absence of a genuine issue of material fact. Celotex CQatrett 477 U.S. 317, 323 (1986).

Once the moving party has satisfied this requirement, the nonmoving party has the burden

presenting facts that demonstrate a genuine issue forlig8lancv. Great American Ins. Cp6
F. 3d 836, 8411tCir. 1993). All reasonable inferences must be drawn in favor of the nonmovant.

Shafmster. United States707 F. 3d. 130, 135 ¢1Cir. 2013).

To resist summary judgment, the nonmovant must do more than show some metaphysic

doubt as to a material facMatsushitaElec. Inds. Cov. Zenith Radio Corp., 475 U.S. 574, 586

(1986). The mere existence of a scintilla of evidence in support of that partyisrposll be

insufficient to prevail at this stagéndersonv. Liberty Lobby, Inc, 477 U.S. 242, 252 (1986).

For the same reason, conclusory allegations, empty rhetoric, unsupported speaulavsidence
which, in the aggregate, is less than significantly probative will not suffieeatd off a properly

supported motion for summary judgmemievesRomerov. United States715 F. 3d 375, 378

(1stCir. 2013). [2fendant is entitled tmdgment as a matter of law.
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[I. FACTUAL FINDINGS

Santiagois a Second Leutenantn the Ranger Corps of tieepartment of Natural and
Environmental Resources of Puerto RIEDNER”). SeeDocket No. 76Salas Statement of
Uncontested FactsQUF’) 1 2 Salasvas the unit’'s highest ranking offic&antiago is affiliated
to the Popular Democratic Partgnd Salasto the New Progressive Partyd. at § 35 see also
Plaintiff’s Statement of Uncontested Fa¢BRUF) § Al. Santiago and Salas would speak about
theirregective political affiliation Id. at{ 25.

In 2007, Santiago was referred to the Employee Assistance Progrémsatonent after a
group of agents ihis unitcomplained about him. SUF § 43n October 2009, tw¢2) Rangers
filed mobbing complaints againisim. 1d.at {7 49, 622 In March 2010, the Acting Director of the
Office of Human Resources and a technician from the same office sent a communacStdas
regarding those complaints. Id.fa713

In August 2010, SalasansferredSantiago to administrative duties until an investigation
was concludedld. at 64 He did so based oaritten and verbal complaints against Samo,
prior incidents that resulted in tragedies inside the DNER, such as when ac@ngetted suicide
with his regulation weapon for failure thsarm him andn other agenciescludingan incident

whena feud amongst two police officers resulted in on killing the other for failure aondiand

L In his oppositiorthe daintiff makes reference to SUF § 43 (Docket No. 92 at p. 10). Howeveeithemdenies,
admits, nor qualifies the statement. To the extent that he failednjolycavith Local Rule 56(e), the fact is deemed
admitted.

2 The plaintiff denié 1 61 and 49 because he allegedly had no kniowledge of these grievanceBhese facts are
being brought in order to establidie existence of prior complaints against the plaintiff. As such, ecaluse they
are properly supported by the record, flres are considerealdmitted.

3 The plaintiff hasqualified this fact in lis opposition. The information provided therein does not contradict this
statement. As such, and becaiiseproperly suppodd by the record, SUFALis considerechdmitted.
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separate them, and on findings made by a psychologist (Teddy Alonso), of which hadeas m
aware(Salas Statement Under Penalty of Perjury, Docket No. 76 Bxh.Although Santiago
initially claimed to have been deprived of a computer, cellphone and motor vehicle, he late
admitted to never beassigneduchaccessoriedd. at {1 37-39.

V. DISCUSSION

Section 1983 is the conventional vehicle through which relief is sought for claims of
political discrimination by state actorg.or this purpose, Puerto Rico is the functional equivalent

of a stateRodriguezReyesv. Molina-Rodriguez 711 F.3d 49, 54 (1st Cir. 2013). There are two

essential elements of an action unsection 1983: (i) that the conduct complained of has been
committed under colaof state lawand (ii) that this conduct worked a denial of rights secured by
the Constitution or laws of the United Statéd.
A. Fourteenth Amendment Due Process Claim

Santiago contends he was subjected to inferior working conditions without a prior hearing
in violation of due process of law (Docket No. 111 at p. 2). Santiago’s argument failgofor
reasons.

First,in order toproperlyestablish a procedural due preselaim, the plaintiff must allege

a constitutionally protected property interest in the functions of his RoiasVelazquezv.

FigueroaSancha 676 F.3d 206, 212 (1st Cir. 201@2Jting Board of Regents. Roth 408 U.S.

564, 569572 (1972)) Suchafinding requires the Court to make analysigpursuant téocal law.

Id. (citing RosarieTorresv. HernandezColon, 889 F32d 314, 319 (1st Cir. 1989)).

Under Puerto Rico law, a public employee may have a property interest in hmiednt

employment, but not in the particular functions of his |Jdb(citing CostraUrenav. Segarra590

F.3d 18, 27 (1st Cir. 2009) agbtoPadrov. Pub. Bldgs. Auth., 675 F.3d 1,87(1st Cir. 2012)
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In the case at handptwithstanding the fact that the particular functions of Santiago’s job have
changed, he continues to work at the DRN&S suchhe has not been deprived of a property

interest for which process is diRojasVeldzquez 676 F.3d at 212.

Second,n Santiago’s own words, he previously “recognize[d] to the Court he [could not]
establish that he has a claim against the defendanigfation of the due process clause or the
equal protection clause.” (Docket No. 46 at p. 10).reMimportant,the Court ultimately ruled on
that matter, dismissing all of the Santiago’s claims, except those under the Firstdergn
against cadefendantSalas. Partial Judgment was entered accordiraglypocketNo. 48. With
this backgroundthere is no colorable claim under the Due Process under the Fourteentt
Amendment.

B. First Amendment Political Discrimination Claim

Santiago claims Salas discriminatagainst him because of his political affiliation in
transferring and divesting him of his duties and responsibilities as Secondnarut The right
to associate with the political party of one’s choice is an integral part of thedoastitutional
freedom to associate with others for the common advancement of political beliefldeand i

protected by the Frist Amendme@arciaGonzalezv. PuigMorales 761 F.3d &, 9 (1st Cir.

2014). To that end, the First Amendment bars government officials from taking adverse
employment action on the basis of a person’s political affiliation, unless pladiffti@tion is an
appropriate requirement for the positidoh.

Less than ideal employment conditions, absent a showing of improper motivation, do nc

constitutefirst amendment idcrimination.CabanRodriguezv. JiménezPérez 558 Fed.Appx. 1,

5-6 (1st Cir. 2014).Thus the plaintiff must point to evidence on the record which, if credited,

would permit a rational fact finder to conclude that the challenged personoel acturred and
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stemmed from a politically based discriminatory animu&onzélezdeBlasini v. Family

Department377 F.3d 81, 85 (1st Cir. 2004).

To establish @rima facie case of polittal discrimination, a plaintifmustdemonstrate: (1)
thathe and defendant have opposing political affiliations, (2) that the defendant is awhee of t
plaintiff’s affiliation, (3) that an adverse employment action occureed| (4) that political
affiliation was a substantial or motivating factor for that adverse employmgon.acarcia
Gonzélez 761 F.3d at13. If the plaintiff meets this burden, “the defendant may then rebut that
showing with what is commonly referred to as tdé Healthy defenseby proving by a
preponderance of the evidence that the governmental agency wealdakan the same action

against the employee even in the absence of the protected coRbiyetsPérezv. State Insurance

Fund Corporation, 755 F.3d 49, 54 (1st Cir. 2014). This defense is rooted in causation; even af

plaintiff makes gprima facie case, it is insufficient to establish discrimination as a matter of law
because the plaintiff's case at that point does not distinguish between a sesdt by a

constitutional violatiorandone not so causédld. (citing SachezLépezv. FuentesPujols, 375

F.3d 121, 131 (1st Cir. 2004)).

The record permits Santiago to satigfg firstthree elements of th@ima facie case. tis
uncontested thdteis affiliated with the PDP and th&alas is an affiliate of themP. Nor is there
anydispute that he anBalas would speak about their respective political affiliati@iven this
evidence, it can be reasonably concluded that Salas knew of Santiago’s politiicgioaff
Moreover, whileSantiagdhas never been assigned a cellular pharmputer, or a vehicle by

the DNER to the extent he has not been allowed to perfornndgslarduties and functions, he
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may be said to have been subjected to an adverse employment*adtibat the end of the day,
he hasot establishethat political affiliation was a substantial or motivating faactathe decision
thathe has challenged

Salas assigned Santiago to administrative duties because of written aaldcoarplaints
againstSantiago, prior incidents that resulted in tragedies inside the DNER, and on findadgs ma
by psychologisifeddy Alonsg of which he was made aware.

Santiago’s only nowmonclusory statement in support of Salas’ alleged discriminatory
animus is the fact th#tte latter hagbartiallyrelied on Mr. Alonso’s report as a reason for depriving
Santiago of his duties as Second Lieutenant, andubhateportwasissued six days after the letter
divestinghim ofhisduties (Docket No. 92 ap. 2122). But Salas wamade aware of its findings.
And he was motivated as well by the verbal and written complagamst Santiago.

In this context, the link between those reasons and political affiliation iexietent.
Plaintiff cannot “prevail simply by asserting an inequity and tacking on theaeling conclusion

that [Salas] was motivated by a discriminatory animlgs.(citing Santiagov. Canon U.S.A., Ing.

138 F.3d 1, 5XstCir. 1998). His “subjective beliefs simplgre not evidence sufficient to counter

[Salas’] wellsupported motion for summary judgment! (citing Pilgrim v. Trustees of Tufts

College 118 F.3d 864, 8711¢t Cir. 1997)). He has offered little evidence apart from his own-say

so that Salas had any political motivationsthie way he treated hin€Cab&nRodriguez 558

Fed.Appx.at p.6. Merely juxtaposing a protected characteristsomeone else’s politicswith

4The Court has assumed, without deciding, that for purposes of defendatitia for summary judgment Santiago’s
duties are unreasonably inferior to the norm for the positi@abdnRodriguez 558 Fed. Appxat 5 As for his
transfer to Arecibo, the Court finds it was not materially askve Santiagds commute from his residence in the
municipality of Florida to his workplace before ttransferwas 40minutes After the transfer it was 50 minutes
(SUF129).
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the fact plaintiff was treated unfair is not enough to state a constitutional MamercGutierrez

v. Molina, 491 F.3d 1, 10 (1st Cir. 2007).

V. CONCLUSION

In view of the foregoingSalas’ request for summary judgmeatt Docket No. 75s
GRANTED, andthus, plaintiff’s remaining clains dismissed with prejudice. Judgment shall be
entered accordingly.

SO ORDERED.
In San Juan, Puerto Ridhjs 26th dayof September2014.

S/Pedro A. Delgadddernandez
PEDRO A DELGADO HERNANDEZ
U.S. DISTRICT JUDGE




