Gonzalez-Garcia v. Dorado Health, Inc.
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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF PUERTO RICO

AILEEN GONZALEZ-GARCIA,
Plaintiff,

V. Civil No. 11-2019 (GAG)
DORADO HEALTH, INC., D/B/A MANATI
MEDICAL CENTER,

Defendant.

OPINION AND ORDER

Aileen Gonzalez-Garcia (“Plaintiff”) filed #hinstant action against Dorado Health I

d/b/a Manati Medical Center (“Defendant” or “the Hospital”) on October 14, 2011, alleging ra

color discrimination. (Docket No. 1) Plaintiffatins Defendant violated Title VII of the Ciyi

Rights Act of 1964 (“Title VII”), 42 U.S.C. 88 200@¢ seq Puerto Rico Law No. 100 of June 3
1959 (“Law 100”), P.R. hwsANN. tit. 29, 88 14t seq, and Article 1802 of th Puerto Rico Civil
Code (“Article 1802"), P.R. Aws ANN. tit. 31 § 5141.

Presently before the court is Defendant’s motion for summary judgment (Docket N
Plaintiff filed an opposition to i motion at Docket No. 37, and Defendant filed a reply brié
Docket No. 44. After considering the pleadings and the pertinent law, the GRANTS
Defendant’s motion for summary judgment (Docket No. 27).

l. Standard of Review

Summary judgment is appropriate when “the pleadings, depositions, answ
interrogatories, and admissions on file, together withaffidavits, if any, show that there is
genuine issue as to any material fact and that the moving party is entitled to a judgment as|

of law.” Celotex Corp. v. Catret77 U.S. 317, 322 (1986); seeD. R.Civ. P. 56(a). “An issuq
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Civil No. 11-2019 (GAG) 2
is genuine if ‘it may reasonably be resolved in fagbeither party’ at trial, and material if

‘possess|es] the capacity to sway the outcontieeplitigation under the applicable law.””_Ivers

v. City of Boston452 F.3d 94, 98 (1st Cir. 2006) (alteratiooiiginal) (internal citations omitted).

The moving party bears the initial burden of denti@tisg the lack of evidence to support the n

moving party’s case. Celote&77 U.S. at 325. “The movant must aver an absence of evide

DN-

nce to

support the nonmoving party’s case. The burden #dfits to the honmovant to establish the

existence of at least one fact issue whichagh genuine and material.” _Maldonado-Denig V.

Castillo-Rodriguez 23 F.3d 576, 581 (1st Cir. 1994). The nonmovant may establish a fact is

genuinely in dispute by citing particular evidencéhia record or showing that either the mater
cited by the movant “do not establish the absacpresence of a genuine dispute, or tha
adverse party cannot produce admissible evidence to support thé-fctR. Civ. P.56(c)(1)(B).
If the court finds that some genuine factual isgmains, the resolution of which could affect

outcome of the case, then the ¢oaust deny summary judgment. Qewelerson v. Liberty Lobby

Inc., 477 U.S. 242, 248 (1986).

als

an

he

When considering a motion for summary judgmérd,court must view the evidence in the

light most favorable to the non-movingpeand give that party the benedftany and all reasonab
inferences. _Idat 255. Moreover, at the summary judgment stage, the court does nof
credibility determinations or weigh the evidence. Bummary judgment may be approprig

however, if the non-moving party’s case rests merely upon “conclusory allegations, impr

inferences, and unsupported speculation.” Forestier Fradera v. Mun. of MaystfuEZ3d 17, 21

(1st Cir. 2006) (quoting Benoit v. Technical Mfg. Coig31 F.3d 166, 173 (1st Cir. 2003)).

. Factual Background

On April 19, 2007, Plaintiff applakfor a position of cook in theospital’s Diet Department.

(SeeDocket Nos. 25 at § 1; 38 at 1 1.) Afiaterviewing five candidates for the positio
Evangelina Ruiz (“Ruiz”), Director of the Diddepartment, and Jasmine Rivera (“Rivera

Supervisor of Production of the Diet Departénired Plaintiff as a full time cook. (SBecket

e
make
te,

obable

n,

l_” ,

Nos. 25 at 1 2; 38 at 1 2.) Rivera spent mokeotime in the kitchen supervising the cooks, while
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Ruiz spent most of her time in affice adjacent to the kitchen. (SPecket Nos. 25 at | 4; 38

1 4.) As Plaintiff's immediate supervisor, Rigeevaluated Plaintiff's performance once a mg
during the ninety day probationary period lmegng on April 24, 2007, and thereafter annually W
written evaluations dated April 30, 2008 and May 8, 2009. [®eket Nos. 25 at {1 11-15; 38
11 11-15.) In all five evaluations, Rivera awded Plaintiff an overall performance rating
“Excellent.” (Sedd.) In the last evaluation, Rivera gave Plaintiff a low score in the atteng
section. (Se®ocket Nos. 25 at 1 17; 38 at 1 17.) This low score did nattdtfaintiff’'s overall
score of “Excellent.” (Segl.)

Plaintiff claims that after she had been employed for one year, Rivera began
comments regarding Plaintiff's race and color. (Beeket No.38-1at{ 7.) Plaintiff claims Rive
made the following comments:

1. In June 2008, when Plaintiff was discusdieg vacation plans with coworkers, Rivg
told her, “Girl, what are you talking about, yourmt have where to fall dead [sic], you do not h

a car, you do not even know how to rent a car.” (8eat 1 9.)

2. On August 9, 2008, Rivera looked at the fdars Plaintiff was frying and said “Look

that's even blacker than you. rbav it away that it's no good.” During the same shift Rivera
Plaintiff burn some french fries and said, “thiees are like you, blackhey cannot be serve
Throw them out and fry new ones.” (Sdeat  10.)

3. On August 19, 2008, Rivera told two gioyees from housekeeping: “Look, don't y
have a gallon of Clorox to pour it over her to see if she whitens a bit.”idSstef] 11.)

4. On August 22, 2008, sauce splashed on Plaintiff's arm. Rivera told Plaintiff not to
because the sauce was the same color asinetlskugh if the sauce would have fallen on Riv

it would be seen from the sky. (Seeat §12.)
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worry

era

5. On November 28, 2008, “Rivera admonishaedwa cook that the potatoes were black, just

like Plaintiff.” (Seeid. at  13.)
6. Shortly before Christmas 2008, Rivera toldiRtff that Rivera’s daughter did not liK

e
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to play with black dolls. (Seid. at § 14.)

7. On January 2009, Rivera told Plaintiff tifatoy sauce fell on Plaintiff it would not b
noticeable. (Semrl. at T 15.)

8. 0On April 13, 2009, Rivera told a new slippof bakery products, “Look, those doughn
have to be returned because they are likemok, look, black. That's ngood. We can’t sell it like
that.” (Sedd. at 1 16.)

On March 31, 2009, Ruiz gave Riaff a written warning regardig Plaintiff’'s absences an
tardiness. (SePocket No. 33-18.) The writing statesthrlaintiff had been absent twenty tim
and tardy four times within fifteen months. (S Plaintiff claims that her employee file refleg
that all her absences were approved by the Hospital. Oi8eleet No. 38-1 at { 19.) Howevs
Plaintiff did not proffer the employee file as evidence.

On August, 22, 2009, Alberto Mendez (“Mendez”) supervised the kitchen while River
off duty. According to Mendez, pele in the cafeteria complained to him that Plaintiff told th

the food being served was spoiled. (Beeket No. 33-20.) Jose Santos (“Santos”), who work

the Hospital's cafeteria, claims that Rl told him the food was rotten, (SBecket No. 33-22.
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Mendez and Hector Feliciano (“Feliciano”), who cooked the allegedly spoiled food, investigated the

allegations and determined tha¢ titood was in perfect condition. (SBecket No. 33-21 at 5, L.

2-9.) Mendez and Santos each wrote a complaint to Ruiz.D@#@t Nos. 33-20; 33-22.) Inh

deposition, Plaintiff admits she said the food was ruined. [®ek&et No. 33-1 at 80, L. 12-14,

She further states in her sworn affidavit thatwhe reprimanded for refusing to recycle the leftg

food from a previous day._(S&mcket No. 38-1 at 1 19.)

On August 23, 2009, when Mendez was supergisie kitchen, Plaintiff cooked food thjat

was not on the menu. Mendez also addressed this issue in his letter to Ruiz dated August
(SeeDocket No. 33-20.) Plaintiff claims sheas instructed by Mendez and Marisol Martir
(“Martinez”), the dietetics supervisor, ¢0ook food that was not on the menu. (Beeket No. 38-1

at 1 19.) Mendez denies he instructed Plitcticook food that was nan the menu. His writte

11%
—_

ver

P5, 200¢
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complaint to Ruiz, however, seems to suggestMuartinez was aware d&htiff cooked the food.

On August 25, 2009, Feliciano comipled that Plaintiff referred to him as a “drug adg
pig.” (SeeDocket No. 33-24.) Feliciano made a wrtatement to Ruiz denying he was a d
addict pig and that he was concetriecould affect his reputation. (Sgk) Plaintiff admits she
said the words “drug addict pig” in the kitchéwit that the comment was not directed at anyor
particular. (Se®ocket No. 38-1 at 1 19.) Plaintiff chas that when she did not find some soft
she prepared in the kitchen, she asked, “whothasirug addict pig whtmok my sofrito?” (Seq
Docket No. 37 at  14.)

While working at the Hospital, Plaintiff's ghended at 3:30 p.m. and she took classe
become a certified chef beginning at 5:00 p.m. (Sa&eket Nos. 25 at 1 488 at  46.) Plaintif

wanted a shift change in order to go home tdeeelaughter and change before her class. id9e

ct

rug

ein

ito

S to

e

Riveratold her she would try to make an adjpestt, but that scheduling depended on the Hospital's

needs. (Seie.) Plaintiff never considered going to classight from work and she never forma

requested an accommodation to study. {(8gePlaintiff claims the Hospital made arrangeme

to help Soto, another cook, take classes in Carolina. [8eket Nos. 25 at | 48; 38 at | 48.

However, Plaintiff does not knowhat efforts Soto made to obtain arrangements to studyidye

An agreement dated June 3, 2010 shows that Soto consented to receive financial assi
exchange for an agreement to worktfee Hospital for three years. (S2ecket Nos. 25 at 1 49

38 at 1 49.)

On one occasion, Plaintiff worked seven conseeways, had one day off, and then worl

stance i

‘ed

for six consecutive days. (See Docket Nos. 25 at § 50; 38 at § 50.) Plaintiff, though, was

compensated with overtime pay and was unsureheher not other employees had to work se

'1n Mendez’ complaint to Ruiz, he wroteatthe asked Martinezhy Plaintiff cooked food
that was not on the menu. Martinez replied she instructed Plaintiff to give some of the
Mendez. (Se®ocket No. 33-20.)

ven

ood to
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consecutive days. (S&k) When Plaintiff was hired, she signed a document agreeing to work

hours if required by the Hospital. (Siee.

On August 27, 2009, Plaintiff was suspende&®hiz for ten days without pay. (SPecket
Nos. 25 at § 28; 38 at § 28.) Ruiz testified shspended Plaintiff for several reasons inclug
absences and tardiness, because Plaintiffins@gropriate language towards another co-wor|
and because she spoke disrespectfully about the Hospital D¢8ket No. 33-3 at 15, L. 9-18
Ruiz based her decision on the complaints ofenams supervisors, including Rivera and Meng
(Seeid. at 15, L. 19-25; 16, L. 1.) Rivera did nparticipate in an investigation nor did s
recommend a course of action. (8keat 19, L. 5-16.) Her participation was limited to informi
Ruiz of certain incidents with Plaintifind being present during the suspension. ibGes 17, L.
20-25; 18, L. 5-12; 20, L. 4-6.) On September 10, 2009, while on suspension, Plaintiff re
from her position as cook. (SBmcket 25 at  36; 38 at 1 36.)

1. Discussion

Plaintiff claims she suffered a pattern discrimination and disparate treatment
Defendants. Specifically, Plaintiff offers evidenof eight allegedly discriminatory comments &
aten day suspension to support her claims. Constguee discuss Plaintiff's claims and find th

she does not prevail.
A. Discrimination Under Title VII

Title VII prohibits employers from discrimating “against any indidual with respect tq

extra

ling

Ker,

ez.

he
ng

signed

by
\nd

at

compensation, terms, conditions, or privilegesmployment, because of such individual’'s rgce,

color, religion, sex, or national origin.” 42 U.S.C. 8 2000e-2(a)(1). A plaintiff can establish a

discrimination claim through direct evidence awotligh the cumulative effect of indirect eviden

of the employer’'s motivation, Sdépsett v. Univ. of Puerto Ricd864 F.2d 881, 909 (1st Cif.

1988); Desert Palace, Inc. v. Cq$89 U.S. 90 (2003).

ce

Direct evidence “consists of statements byeaisionmaker that directly reflect the alleged
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animus and bear squarely on the contestede@myant decision.”_Febres v. Challenger Caribb

Corp, 214 F.3d 57, 60 (1st Cir. 2000). Furthermore, “[d]irect evidence does not includg
remarks in the workplace, particularly thosade by nondecisionmakers or statements mag

decisionmakers unrelated to the decisional pedself.” _Ayala-Gerena v. Bristol Myers-Squi

Co, 95 F.3d 86, 96 (1st Cir. 1996) (stating remarks or comments must be linked to 3

employment decision); see alBoichesne v. Banco Populde Puerto Rico, Inc742 F. Supp. 24
201 (D.P.R. 2010) (holding Plaintiffid not show that supervisor considered Plaintiff's gendg
termination).

Where there is evidence of both discriminatmg non-discriminatory animus the court n

evaluate the evidence using the mixed motiaenwork set forth in Price Waterhouse v. Hopk

490 U.S. 228 (1989).SeeHillstrom v. Best Western TLC Hote354 F.3d 27, 31 (1st Cir. 2003

Under this framework, codified at 42 U.S.C. § 2000e-2(m), a “plaintiff’'s burden is tempered
[he or] she need prove only that the discriminatory action was a motivating factor in an &

employment decision.”__Patten v. Wal-Mart Stores East, B@0 F.3d 21, 25 (1st Cir. 2003

“[T]he employer has a limited affirmative defensattdoes not absolve it of liability, but restriq

the remedies available to@aintiff.” Desert Palace539 U.S. at 94. To avail itself of th

pan
 stray
e by
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\|dverse
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\|dverse
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affirmative defense, the employer must “demonffdhat [it] would have taken the same actjon

in the absence of the impermissible motivating factor.” 42 U.S.C. § 2000e-5(g)(2)(B).
Where there is no direct evidence of discrimination, courts apply the McDonnell D¢

burden shifting framework. &tughn v. Delta Air Lines, Inc250 F.3d 23, 34 (1st Cir. 2001) (citir

Conward v. Cambridge Sch. Comm71 F.3d 12, 19 (1st Cir. 1999))nder McDonnell Douglas

a plaintiff has the initial burden of establishingrama faciecase of Title VII discrimination

McDonnell Douglas Corp. v. Grepfil1 U.S. 792, 802 (1973). To proverana faciecase of racia

2In Desert Palagethe Supreme Court held that direct evidence of discrimination i
required for a mixed-motive analysis. 539 U.S. at 101.

puglas
g

5 not
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discrimination, a plaintiff must show that (1) shelonged to a protected class; (2) that her
performance was satisfactory and met the employer’s legitimate expectations; (3) that she
an adverse employment action; and (4) that the employer sought a replacement with

equivalent job qualifications. Benoit v. Technical Mfg. Cpg31 F.3d 166, 173-74 (1st Cir. 200

(citing Smith v. Stratus Computer, Inel0 F.3d 11, 15 (1st Cir. 1994)). Once the plain

establishes prima faciecase, the employer has the burdeprofiuction to articulate a legitima

and non-discriminatory reason foethdverse employment action. Ben881 F.3d at 174. If th

job

sufferec
roughly
3)
tiff

e

11°)

employer meets this burden, the burden shifts back to the plaintiff to show “that the reasgn was a

coverup for a discriminatory decision.”_Igiting Straughn250 F.3d at 34). In other words, t
plaintiff must adduce sufficient evidence to demmate that race and color were a motivating fa
in the employment action.

Under the mixed motive and McDonnell Douglas frameworks, “plaintiffs must prt

he

Ctor

psent

enough evidence to permit a finding that there wdif@rential treatment in an employment actipn

and that the adverse employment decision was causegisatn part by a fordden type of bias.’

Chadwick v. WellPoint, In¢.561 F.3d 38 (1st Cir. 2009) (quoting Hillstro8b64 F.3d at 31

(discussing the “interaction between Desert PatéaxceMcDonnell Dougldy, see alsqCasella v.

MBNA Mktg. Sys, No. 8-176-B-W, 2009 WL 1621411, at *22 (D. Me. June 9, 2009).

1. Direct Evidence Analysis

The court holds that Plaintiff fails to establish via direct evidence of race and
discrimination a genuine issue of material faBPdaintiff attempts to proffer direct evidence
discrimination by describing eight allegedlysparaging comments made by Rivera. Howe
Ruiz, and not Rivera, made the disciplinary decistosuspend Plaintiff for ten days. There is
evidence that Ruiz made any discriminatory comments and there is no evidence that
remarks are related to, caused, or contributed t»' Recision to suspend Plaintiff. Because

comments were not made by the decisionmaker and because there is no causal relationshi

Rivera’s remarks and the subsequent decisionmaiiRuiz, this court finds that Plaintiff fails fo

color
of
Ver,

no
Rivera’s
he

b betwee
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establish direct evidence of discrimination.

2. Indirect Evidence Analysis

In the alternative to direct elence of discrimination, Plaintiéfsks the court to find Rivera
comments fall within the mixed motive categorplaintiff, however, did not utilize the mixeg
motive analysis in her brief. Instead, Plaintiff merely states that she has produced “ample e
of direct evidence that a proscribed factor (saslage, gender, race, or national origin) playg
motivating part in the disputed employment decisiorEven if Plaintiff had referred to specif
evidence, she would not be able to prove that was a motivating factor in the suspens
Furthermore, Plaintiff did not make any mention of the McDonnell Douglas burden sk
framework. Given that this is a Title VII enggiment discrimination suit, the court will brief
address Plaintiff's merits under the burden-shiffraghework. Unfortunately for Plaintiff, she do

not prevail under this approach either.

Plaintiff did not present any evidence sugpg a McDonnell Douglas claim and therefq
there are no genuine issues of material fact. Plaintiff fails to madima faciecase and, assumir|
arguendahat she meets this burden, she has not rebutted the Hospital's proffered legitimat
for suspending her. The Hospital produced evidence that Plaintiff had excessive abser
tardiness, prepared special meals for herself ansiipervisors, made an offensive comment in
kitchen, and told employees oftibiet Department that the food being served was spoiled.
of these complaints were made by employees otharRlivera. Plaintiff, then, has not satisfied

burden of demonstrating that the Hospital's stated reasons were a pretext for prg

3 Plaintiff does not cite to any evidence in support of her mixed motive analysis. Thg

S
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ed a

c

on.
ifting

y
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the
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her

hibited

e court

will give Plaintiff the benefit of the doubt and address her conclusory assertions as having raised

a mixed motive claim. However, since the Plaintiff does not apply the facts of her casg

to the

governing law, the court will not act as Plaintiff’'s advocate and will only consider her arguments

made throughout other parf her brief._SeMedina-Munoz v. R.J. Reynolds Tobacco (396
F.2d 5, 8 (1st Cir. 1990) (stating Court will notydaeed to “conclusory allegations, improbal
inferences (or) unsupported speculation.”)); seelaikehman v. Univ. of Maine Sy828 F. Supp
2d 92, 108 n.22-24 (D. Me. 2004).

Dle
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discrimination. Plaintiff statelser decision to resign was based solely on Rivera’s discrimin

htory

actions. She fails to present evidence that Rivéi@zenced Ruiz’ decision to suspend her. There

is, then, no evidence that Ruiz’ decision to sumspPlaintiff was based on racial animus. R

merely admits to have known of one comment made by Rivera, but Ruiz considered it a |

conclusion, there is no evidence that Riveramgiaint to Ruiz was tainted by discriminatdry

animus nor that Ruiz solely relied on Rivera’s information.

Since Plaintiff has failed to present evidemnagermit a finding that the suspension v
caused, at least in part, by a fiolden type of bias in the Maihnell Douglas analysis, she will n

prevail under her mixed motive claim.

Therefore, this court finds that Plaintifbes not prevail under a mixed motive analysis

the McDonnell Douglas framework.

B. Disparate Treatment Under Title VII

“In disparate-treatment cases, plaintiffs bier ultimate burden of proving that they we

the victims of intentional discrimination.” _Udo v. Tomé&d4 F.3d 9, 12 (1st Cir. 1995) (citing $t.

Mary’s Honor Ctr. v. Hicks509 U.S. 502, 507 (1993)). Where there is no direct eviden

discrimination, courts use the McDonnell Douglas framewaork. Ihddisparate treatment casg

courts consider comparative evidence attthied step of the McDonnell Douglas framewof

Kosereis v. Rhode Islan831 F.3d 207, 213 (1st Cir. 2003) (quoting Conward v. Cambridge

Comm, 171 F.3d 12, 19 (1st Cir. 1999)). The plaintiffshshow “that others similarly situated
him in all relevant respects were treadiferently by the employer.” Conwarti71 F.3d at 20; se

alsoKosereis 331 F.3d at 214.

In this instance, Plaintiff does not produce amglence that she was treated differently t
other similarly situated employees. Plaintiff merely argues that Rivera’s alleged discrimi
comments and the ten-day suspension are suffimeabve disparate treaent. Plaintiff makeg

no effort to analyze her disparate treatment cldmtethering her disparate treatment claim to

uiz

pke. In

as

nor

han
natory

p

her
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discrimination claim with the same evidence, the failof one is the failure of the other. Beca

se

the court has found Plaintiff failed pyove her discrimination claim, she also fails in her dispgrate

treatment claim.

C. Local Law Claims
Plaintiff's complaint also alleges claintisat arise under Law 100 and Article 1802. |
within the discretion of the court to exercise supplemental jurisdiction over local law claim

the federal claims have been dismissed. FBariguez v. Doral Mortg. Corpb7 F.3d 1168, 117

(1st Cir. 1995) (stating, “To be sure, the exerofsipplemental jurisdiction in such circumstan
is wholly discretionary.”) In thisase, all of Plaintiff's local l& claims arise from the same set
alleged discriminatory acts as Plaintiff's feddeal claims. The court has analyzed the pertir]

facts and found no genuine issues oferial fact exist. In order toonserve judicial resources, t

is

5 once
/
Ces
of
ent

e

court exercises its discretion to rule on Plaingifécal law claims. These claims fail for the sgme

reasons as Plaintiff's federal law claims fail, iisashe has not created aggnuine issue of materis
fact as to racial discrimination. More so, shedsclaiming discrimination for unlawful terminatig
under any other basis. Therefore, the cBUSM | SSES Plaintiff’s local law claims.
IV. Conclusion
For the foregoing reasons, the cdBRANT S Defendant’s motion for summary judgmg

at Docket No. 27.

SO ORDERED
In San Juan, Puerto Rico this 30th day of January, 2013.

S/Gustavo A. Gelpi
GUSTAVO A. GELPI
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12

United States District Judge




