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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF PUERTO RICO

JORGE SANTIAGO-MARRERO, ET AL,
Plaintiffs,
Civil No. 12-1294 (SEC)
V.

BERNARDO VAZQUEZ, ET AL.,

Defendants.

OPINION AND ORDER

Before the Court are the defendants’ motitmslismiss (Dockets # 18 and 20) and

the plaintiffs’ oppositions theret(Dockets # 22 and 30 After reviewingthe filings and the

applicable law, the defendants’ motions @RANTED in part and DENIED in part.
Factual and Procedural Background®

Jorge Santiago-Marrero, his fejj and their conjugal partnership (collective

- <

“Plaintiffs”) filed this suit under § 1983 claing violations of theFirst and Fourteent
Amendments of the United &es Constitution, as well as under the laws of|the
Commonwealth of Puerto Rico. Bket # 1, § 18. The relevafdcts, as averred in the
complaint, follow.

From September 4, 2001 April 14, 2003, Santiago-Mame worked as a contragt
employee at the Puerto Rico Ports Authorifydfts Authority”). Id. 1 5 and 25. Santiago-

Marrero was an activist of ¢hPopular Democratic PartyRDP”), a fact widely known by

! Alberto Escudero-Morales was a co-defendarihe case at hand. kever, on August 24, 2012,
the Court issued a partial judgntehsmissing all claims againstrhifor want of prosecution. See
Dockets # 27, 28, 31, and 32.
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his supervisors and coworkers at the PoAggjadilla, MayaguezArecibo and San Jug
airports. _Id. 11 2 and 49. He did well thgh the years and became a career empilq

occupying the position of “Itinerant Regial Airport Manager”. Id. 1 5 and 25.

n

yee,

Things changed in January 2009, after Buerto Rico’s general elections, in which

the New Progressive Party (“NPP”) took aohtof the Commonwealth’s government. T

he

newly elected governor named Alvaro Pilar-\gifan as Executive Director of the Parts

Authority. 1d. 1 20. Plaintiffallege that upon Pilar takindgfiwe and until the filing of this
complaint, Santiago-Marrerowas harassed and discriminatagainst due to his politic
affiliation to the PDP. Id. § 18.They further aver that 88ago-Marrero was transferrg
three times, without written advanced notiaed avithout being advisk of his right to
contest the decision. Id. 7 47; see also id.  53.

During his tenure as Execué\Director, Pilar ordered tiind out which employeeg
were members of the PDP, awdrked together with defendArnaldo Deleo-Martins, a

active member of the NPP and the General Manaf the Luis MufioMarin International

Airport (“LMM Airport”) and the regional airports, to actuallyr constructively discharge

Santiago-Marrero. Id. T 1 11, 2nd 52. At the time, Sanga-Marrero was working at th
Mayaguez Airport under the supervision of Relgd. I 27. Santiago-Marrero alleges t
immediately after Pilar learned about his FP@ffiliation, Pilar transferred him to th
Aguadilla Airport._1d. § 53. Santiago-Marreatso avers that, althobdhe had applied for
position at the Ponce Airport, the position wastead given to a less experienced emplg

and NPP activist. Id. | 55.
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On another occasion, Berdar Vazquez, Deputy Dirent of the Ports Authority
from August 2010 to October 20, allegedly went to the guadilla Airport and requeste
Edwin Sanchez and amar NPP affiliated employee to instigate employees to n

complaints against Santiago-Marrero. Id. § 88. Later, Sanche3dokihgo-Marrero tha

Vazquez was trying to find a reason to fiien. 1d. § 90. Since nwalid reason was found

to terminate him, Santiago-Marrero was transgi@ again in May 2011 to the LMM Airpof
Id. 7 1 63-64 and 91.

After the transfer, Deleo placed Santiago-Maor@ an isolated fiice that was use
as a storage room requiring him to perform duties of an adsiat@osition inferior to thg
post that he held. Id. § 64. In other occasi@eeo assigned him nwork, eventhough he
was allegedly transferred due to “service 8ednd despite the fadhat four regiona

airports were operating withbunanagers —positions that mgelater filled in by NPH

affiliates. 1d. 1 65. He was also not allaw® collect mileage a@hper diem allowance

benefits that were given to other employees affiliated to the NPP. Id.

d

nake

1t

t.

137

Finally, in October 2011, Vazquez wappointed as Executive Director, and

Santiago-Marrero was transfedréor the third time to the Areloo Airport. 1d. 1 40-47 and

85. This suit followed.
Standard of Review

To survive a Rule 12§6) motion to dismiss, the pldifis’ “well-pleaded facts mug

possess enough heft to show that [they argitled to relief.”_Clark v. Boscher, 514 F.

107, 112 (1st Cir. 2008). In evaluating whether the plaintiffs are entitled to relief, the

must accept as true all “well pleaded facts [arttlige] all reasonableferences” in their

> COUI
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favor. Bell Alt. Corp. v. Twombly, 550 U.%$44, 556 (2007). Nevertheless, even under

liberal pleading standards of Federal Rul€ofil Procedure 8, th&upreme Court has he
that to survive a motion to digss a complaint must allege ‘@mgh facts to state a claim
relief that is plausible on its face. Id. at05Although complaintse®ed not contain detailg
factual allegations, and the plaoisity standard is not akin ta “probability re&uirement,” it
still asks for more than a shgarssibility that a defendant $iacted unlawfully. Id. at 556.

In Ashcroft v. Igbal, 56 U.S. 662 (2009), the SuprenCourt reaffirmed Twombly

and clarified that two underlyingrinciples must guide a cowstassessment of the adequ
of pleadings when evaluating whether a compleam survive a Rule 18)(6) motion. First
a court must identify any conclusory allegatiomshe complaint, as such allegations are
entitled to an assumption of trutld. at 677. That is to sagourts must disregard “ro

repetition of statutory language,” McKennaWells Fargo Bank, N.A.693 F.3d 207, 21

(1st Cir. 2012), as “threadbare recitals of #lements of a cause of action, supporte(
mere conclusory statements, do not sufficegbal, 556 U.S. at 67 (citing Twombly, 550

U.S. at 555); see also Pefalbert-Rosa vtufo-Burset, 631 F.3d92, 595 (1st Cir. 2011

(“[S]Jome allegations, while rostating ultimate legal conclusions, are nevertheles
threadbare or speculative thiéey fail to cross the line beeen the conckory to the

factual.”). Put another way, “[g}laintiff is not entitled to ‘poceed perforceby virtue of

allegations that merely parrot the elementshaf cause of action.” Ocasio-Hernandez

Fortufio-Burset, 640 F.3d 1, 12 (1st Cir. 2011).

Second, a complaint saves only if it states a pladde claim for relief._Igbal, 55¢

U.S. at 670. A claim has facial plausibilityhen the pleaded factallow the court tq

the
ld
to

d

Acy

not
[e
/

1 by

-

UJJ




Civil No. 12-1294 (SEC) Page 3

reasonably infer that the defendas liable for the specific misnduct alleged. Id. at 67

682. Such inferences must ambiwo more than aheer possibility and be as plausiblg

any obvious alternative explanation. Id. &77. Plausibility is a context-specific

determination that requires tleeurt to draw on its judiciaéxperience and common sen

Id. at 678. Because “the response to Twanalnld Igbal is still a work in progress,” Meng

/

as

Se.

ird

v. CSX Transp., Inc., 698 F.3d 40, 45 (X&t. 2012), however, the First Circuit has

cautioned that “some latitude’ may be appriate where a plausible claim may
indicated ‘based on what is égwwn,” at least where . . . .0me of the information needsd

may be in the control of [thelefendants.” Id. (quoting Rell v. Caritas Christi, 678 F.3

10, 15 (1st Cir. 2012)).
The aforementioned requirements complement a bedrock principle: a complait
contain enough detail to give “a defendé&ait notice of the claim and the grounds uf

which it rests.” Ocasio-Hernande@0 F.3d at 8 (citip Fed. R. Civ. P8(a)(2)). So, while

complaint must be supported facts and not mere generalitiésnly enough facts to mak

the claim plausible” are required. Liu v. Amer 677 F.3d 489, 49({st Cir. 2012). “The

place to test factual assertions for deficies and against conflicting evidence is

summary judgment or trial.” IdAccordingly, even after Twompland_Igbal, “[d]ismissal o

a complaint under Rule 12(b)(6) is inappropidt the complaint satfies Rule 8(a)(2)'$

requirement of a short and plastatement of the claim showinhat the pleader is entitlg

to relief.” Ocasio-Hernddez, 640 F.3d at 11.
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Applicable Law and Analysis

As a preliminary matter, the Court consgléine defendants’ argument that Santig
Marrero’s wife, Maribel Capestany-Goémez;ka standing to suender 42 U.S.C.A. § 198
and Puerto Rico Law 100, P.R. s Ann. tit. 29, 88 146 et geDocket # 18, p. 11-13. |
their opposition, however, Plaintiffs clarifiehat Capestany-Gomez’s claim was prem

only on Article 1802 of the Puerto Rico Civil @e. Docket # 22, p. 15. “[U]nlike an actig

brought under Section 1983,spouse and conjugal partnegsimhay have standing under

Article 1802 ... even if they were not theibgect of the alleged underlying unlaw

conduct.” Cotto v. Municipalityof Aibonito, No. 10-22412012 WL 1110177, at * 1

(D.P.R. April 2, 2012) (citing Rodriguez-Rios ®ordero, 138 F.3d 22, 23 (1st Cir. 199¢

Also, “an employee’s spouse caconjugal partnership formdoetween them do not hay
standing to assert a clainmder Law 100.” Cotto, 2012 W1110177, at *18 (citing_Santi

Rivera v. Serv. Air, Inc., 137 D.P.R. (1994)). Therefore, Capestany-Gomez and

conjugal partnership’s claims under 8 1988d Puerto Rico Law 100 are hers
DISMISSED with prgudice. The supplemental claim under Article 1802, howe|
remains.

First Amendment Political Discrimination Claim

It goes without saying thapolitical discrimination isproscribed by the Firg

Amendment of the United States ConstitutioKusper v. Pontikes, 414 U.S. 51, 564

(1973). As the First Circuit hasmarked: “The right to ass@ate with the political party g

one’s choice is an integral part of the lbasbnstitutional freedom tassociate with othef

|go-
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for the common advancement of politicallibls and ideas protected by the First
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Amendment.” _Carrasquillo v. P.R. ex rdustice Dep't, 494 F.3d, 4 (1st Cir. 2007).

“[T]he First Amendment protects associatibnghts ... [and] the right to be free fro

discrimination on accourdf one’s political opinios or beliefs.” _Galloza v. Foy, 389 F.]

26, 28 (1st Cir. 2004). Accordingly, “government employer cannot discharge pu
employees merely because tlag not sponsored by or affilea with a particular politicg

party.” 1d.; see also Carrastia, 494 F.3d at 4 (citing Branti. Finkel, 445 U.S. 507, 517

19 (1980)). This protection extends tareer employees, trsitory employees, an

independent contractors. Martinez-BaezRey-Hernandez, 394.Supp. 2d 428, 43

(D.P.R. 2005) (citing Nieves-Villanueva v. SdRivera, 133 F.3d 988 (1st Cir. 1997)).

An actionable claim of political discrimation consists of the following fol
elements: (1) that the plaifftand the defendant belong tpmosing political affiliations; (2
that the defendant has knowledgethe plaintiff's opossingpolitical affiliation; (3) that
there is an adverse employment action; andh@) political affiliation was a substantial

motivating factor for the adverse employmaation. Ocasio-Hernandez, 640 F.3d at 13.

The defendants’ motion is mostly filled widummaries of decisions from distr
and circuit courts without priding specific argumentsgainst Plaintiff's politica
discrimination claim. Becausedldefendants failed to elabaain this argument, the Col
deems it waived. “It is not enough merely to mention a possifgement in the mos
skeletal way, leaving the court to do cours&ork, create the odsae for the argumen

and put flesh on its bones.” Unit&tates v. Zannino, 895 F.2d 17 (1st Cir. 1990). In an

event, Plaintiffs have sufficiently allegedetinecessary elements for an actionable claif

political discrimination. The Coudispatches thisatter quickly.
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A. The parties belong to oppmg political affiliations
Plaintiffs state that Santiago-Marrero crajjs to the PDP andahDeleo and Vaque
belong to the opposing NPP. These allegatitaigen as true for pposes of this motior

are sufficient at this stage.e& Ocasio-Hernandez, 640 F.3d at 13.

B. The defendant’s knowledge of 8ago-Marrero’s political affiliation
At the motion to dismiss stag the plaintiff need onlyplead facts “to support

reasonable inference that the defendants had kmvledge of their political beliefs.

Ocasio-Hernandez, 640 F.3d H8. “The Court must takento account the ‘cumulative

effect of the factual allegationsCotto, 2012 WL 110177, at *7.

a

Plaintiffs allege that in 2002, Santiago-Maevas sued by an NPP activist, José A.

Riollano, for alleged political discriminatioand thus his affiliation to the PDP was w

known at the Ports Authorityand that Pilar ordered tonfili out which employees were

members of the PDP and that he, along Withleo and Vazquez, intended to actually

ell

or

constructively discharge Santiago-Marrero. Astoeg as true these well pleaded facts, gand

drawing all reasonable inferences in Plaintiffs’ favor, these allegations are sufficient

at thi

stage to establish that defendants Deleo and Vazquez were aware of Santiago-Marrel

affiliation to the PDP.
C. Adverse employment action
It is firmly established that the FirsAmendment's protection against politig
discrimination also extends to adverse emplegtractions, such as rgmotions, transfers

and recalls after layoffs based on politicalleffions or support...” _Rutan v. Republici

Party of lllinois, 497 U.S. 6275 (1990);_Rodriguez-Garcia Miranda-Marin, 610 F.3

al
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756, 767 (1st Cir. 2010). Furthermore, “ibhcludes changes in employment, which,

although not as extreme as disgal, result in worikg conditions ‘unreas@bly inferior’ to

the norm for the p&ition at issue._ Carrasquillo, 494 F.&8d4; Rodriguefarcia, 610 F.3d

at 767.

Plaintiffs allege that Santiago-Marrero wassigned duties of an assistant, a pos

that is inferior to that whiclhe occupied; that he was pladedan isolated office that was

tion

used as a storage room; that he was trediféerently than NPP employees, since he was

not allowed to collect mileage and per diellowance; and that he was transferred th

ree

times without a reason and without his consdBésed on these allegations, Plaintiffs have

sufficiently pleaded that Saago-Marero was subjected &alverse employment actions py

the defendants.
D. Political affiliation as a subsintial or motivating factor
A plausible discrimination claim “requiresraasonable inference that the plaintif
political affiliation was a substantial or motivating factor in the defendants’ cong

Ocasio Hernandez, 640 F.3d at 16. Moreovarh eefendant’s role in the adverse decis

must be sufficiently alleged to make him or heplausible defendant. Id. The First Cirg
has further stated that at the motion to dismiss stage, temporal proximity betwsg
change in political administration and the tureowf staff unquestionably contributes to
reasonable inference that the employmentisien was politically motivated. Ocasi(
Hernandez, 640 F.3d at 18.

In the case at hand, Plaintiffs’ allegatiobpsgan after the newlelected governg

named Pilar as Executive Director of the Bokuthority. This, capled with allegation

luct.”
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that Santiago-Marrero was treated differently than NPP affiliatedogmees, and was being
investigated by Vazquez and other NPP emplayisesufficient to reasonably infer at this
stage that political affiliation ve&aa motivating factor in the adrse decisions taken by the
defendants.
Therefore, at this stage, Plaintiffs have sufficiently plead a claim for political
discrimination under the First Amendmerithe defendants’ request is tHDENIED.
The Qualified Immunity Defense
Qualified immunity is an affirmative defee against personal liidity which may be

raised by state officials. \ithield v. Meléndez-Rivera, 431 Bd 2, 6 (1st Qi 2005). It

“provides a safe harbor for public officiad&ting under the color cftate law who would
otherwise be liable under 42 UCS.8 1983 for infringhg the constitutional rights of private

parties.” Id.;_see also Anderson v. Creightd83 U.S. 635, 638 (1987). In Pearson v.

Callahan, 555 U.S. 223 (2009), the Suprebwmairt reiterated that the qualified immunjty

inquiry is a two-part test._ Maldonado ontanez, 568 F.3d 263, 268-9 (1st Cir. 2009).

That is, a “court must decidd) whether the facts alleged sihown by the plaintiff mak

D

out a violation of a constitwnal right; and (2) if so, whether the right was ‘clearly
established’ at the time of the defendantlegad violation.”_Id. The second step of the
gualified immunity analysis, in turn, has twagpasts. One aspect focuses on the clarity of
the law at the time othe alleged civil rights violation, and the other focuses more
concretely on the facts of the particular casd whether a reasonaldlefendant would havie
understood that his conducblated the plaintiffs' constitutional rights. Id. at 269.

Here, the Court already established tR#&intiffs' complaintsufficiently pleadeq
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claims under the First Amendmt to the U.S. Constitution.The inquiry now turns o
whether the right was clearlytablished at the time of the alleged violation. Defend

only allege that “[tlhe record clearly showsat the employment decisions that plain

challenges were not only lawful but were atsoployment decisions related to plaintiff

role by his employer.” Docket 20, p. 10. The defendantswever, do not argue or shgw

that the alleged viaktion of Santiago-Marrero’s caditsitional right was not “clearly

ants

tiff

S

established” at the time. Once again, deétst contention is not properly developed, as

their motion is mostly filled with summaries décisions from district and circuit cour

without providing spcific arguments in support of theiosition. They snply claim, in a

conclusory fashion, that no constitutionablation occurred. Accordingly, the qualified

immunity defense fails at this stage. If appraig, the defendants may restate this defense

at a later stage. The defendants’ request is therBtoid ED.

Fourteenth Amendment Due Process Claim

The defendants aver that Plaintiffs hawéethto adequately alige the deprivation g
a property interest sufficiento invoke the DueProcess Clause of the Fourtee
Amendment of the United Stat€onstitution. Docket # 18, @-9. The Court agrees wi
this contention.

In order “to establish a procedural do®cess claim under § 1983, a plaintiff m
allege that he was deprived of a propertgiiest by defendants awog under color of stat

law and without the availabilitgf a constitutionally adequateqaess.” Maymi v. P.R. Por

Authority, 515 F.3d 2029 (1st Cir. 2008). 8cause Santiago-Marreveas not terminate

from his position with the Puer Rico Ports Authority, hecannot validly claim @

nth
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deprivation of a proprietary interest. SeeRQasillas v. Camacho-Males, 415-.3d 127,

134 (1st Cir. 2005) (“Under Puerto Rico lgpublic employees have a property intereg
their continued employment, not in the ftinoos they perform.”) (internal citatior
omitted). Thus, Defendantegquest for dismissal #tis stage is hered@RANTED.

The Statute of Limitations Challenge

The defendants also argue that PI&siti8 1983 and suppimental jurisdictior
claims prior to May 2, 2011 are time barredffirmative defenses, s as the statute (

limitations, may be raised in a motion tesmiss under Federal Rule of Civil Proced

12(b)(6), provided that “the facts establishing the defensd fdear ‘on the face of the

plaintiff's pleadings.” Blacksine Realty LLC v. FDIC, 244 &d 193, 197 (1st Cir. 200]

(quoting Aldahonda-Rivera v. Parke Davigi®., 882 F.2d 590, 591 (1st Cir. 1989)).

Section 1983 does not comtaa limitations period. Therefore, the courts m

borrow the state’s statute of limitations forrg@nal injury actions. Santana-Castro

Toledo-Davila, 579 F.3d 109, 41(1st Cir. 2009). In PuertRico the prescriptive perigd

governing tort actions is one awe 1d. Events prioto this date, however, could be timely

the plaintiffs can demonstrate continuing violationFernandez-Sierra v. Municipality
Vega Baja, No. 11-1172, 20M/L 5335321, at *4 (D.P.R. No 4, 2011);_see Nat'l R.F

Passenger Corp. v. Morgas36 U.S. 101, 113-15 (2002). Aview of the allegations in th

complaint reveals that s@ of the discrete acts occurred witbne year of the filing of th
complaint. The allegations airesufficient to conclude whethéney are part of a continuin
violation. Hence, it is premature to entertaiis iesue at this stage. The defendants’ req

for dismissal on this issue is theref@ENIED.
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Claims against the Conjugal Partnerships

The defendants aver that since unndnspouses-defendants and the conijt
partnerships were not involved in the faclegedd in the complaint, the Court must dis|
the claims against them. The defendants eeittite case law nor provide a develof

discussion supporting this contiem. However, as explained Mercado-Vega v. Martine;

666 F. Supp. 3 (D.P.R. 1986), Puerto Rieov requires that codefendant-wives,
administrators of the conjugphrtnership, and the conjugalripreership be made necess;:

parties to any action which might detrimentalijfect their interest in the commun

property._Id. (citing Lugo-Montao v. Gonzalez-Manon, 104 R. Dec. 372 (1975); Aliceg

Alvarez v. Valle-Bello, Inc., 111 D.P.R. 8471982)). Therefore, as in Mercado-Vega,

Court finds that Plaintiffs correctly includeke wives of the defendants and their conjy
partnerships as parties to the presesec@ccordingly, the defendants’ requeshé&eby
DENIED.

Exhaustion of Administrative Remedies

Since the exhaustion of statenadistrative remedies is noéquired in order to brin

an action under 8 1983, PatsyBoard of Regents of State Bfa, 457 U.S. 496 (1982), t}

defendants’ request BENIED.
Supplemental Jurisdiction Claims
Because the defendants’ plea for the déssali of the Plaintiffs’ state-law clain

assumes the dismissal of all of their feddaal- claims, the Court need not address

argument at this juncture.
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Conclusion
For the foregoing reasons, Plaintiffs’ Fmenth Amendment claim, and Capestg

GOmez and the conjugal partnership’s claimsler 8§ 1983 and Puerto Rico Law 100

DISMISSED with pregudice. The defendants’ motion to dismis€DENIED as to all othef

claims.
IT1SSO ORDERED.
In San Juan, PueRaco, this 28th day of February, 2013.
S/ Salvador E. Casellas

SALVADOR E. CASELLAS
U.S.SeniorDistrict Judge
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