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UNITED STATES DISTRICT COURT
2 DISTRICT OF PUERTO RICO

3 ANA GARCIA-ROSADO,
4 Plaintiff, Civil No. 12-1383 (JAF)
5 V.

6 SCOTIABANK, et al.,

7 Defendants.

8

9

10 OPINION AND ORDER

11 Plaintiff Ana Garcia-Rosado (“Plaintiff’filed suit againstDefendant Scotiabank

12  (“Scotiabank”), alleging age discrimination, wolation of P.R. LawNo. 100, of June 30,

13 1959, as amended, 29 L.P.R.A. § 146 et se@w“100"); and unjust dmissal, in violation

14 of P.R. Law No. 80, as amendadP.R.A. 8§ 185a, et seq. (“laa80”). Plaintiff originally

15 filed suit in Puerto Rico’s Court of Firfnstance in Fajardo. (Docket No. 137 Intervenor-

16 Defendant, the Federal Deposit Insurancep@ation (“FDIC”), then removed to this
17 court? (Docket No. 1.) The FDIC moved for dismissal under Federal Rules of Civil
18 Procedure 12(b)(1) and 12(6)( (Docket No. 18.) Defelant Scotiabank moved for
19 summary judgment under FedeRule of Civil Procedure 56 (Docket No. 17.) Plaintiff

20 opposed both motions, (Docket Nos. 21, Z¢fendants respondd®ocket Nos. 29, 34,

21 35), and Plaintiff replied (Docket No. 33Jror the following reasons, we deny Defendants’

22  motion to dismiss and main for summary judgment.

! An English translation of the complaiis available at Docket No. 22-31.
2 We denied Plaintiff's motion to remand. (Docket No. 9.)
% The FDIC joined Scotiabank’s motion for summary judgment. (Docket Nos. 20; 30.)
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l.

Factual Synopsis

We derive the following facts from the pagienotions and responses, statements of
facts, and exhibits. (Docket Nos. 17-1; 17t8; 21; 22; 22-1; 22;22-3; 22-4; 22-5.)

Plaintiff Ana Garcia-Rosado (“Plaintiff’is a fifty-seven year old woman from
Puerto Rico. Beginning in Beuary 1998, until 2010, PIdiff worked at the Fajardo
branch of RG Premier Bank. (Docket No. 22-RG Premier Bank was a bank in Puerto
Rico that offered business and consumer fir@rservices. (Docketlo. 17-2 at 1.)

In April 2010, Puerto Rice Office of the Commissiomefor Financial Institutions
(“OCFI) assumed control of RBremier Bank and appointed the FDIC as receiver. (Docket
No. 17-2 at 2.) Té FDIC assumed control &G Bank’s assets and liabilities. (Id.) On the
same day, April 30, 2010, Scotiabank acquimaast of the branches of RG Premier Bank,
including the branch where Pgiff worked in Fajado. (Docket No. 22-2.) Scotiabank and
the FDIC entered into a Purchase anssdémption Agreement (“P& Agreement”) that
detailed the contractual arrangemer(3ocket Nos. 17-2 at 4; 17-6.)

The next day, on Saturday, May 1, Pldinteported for work as she normally did,
and worked without interrdjpn. (Docket No. 22-1.) On May 2, 2010, Scotiabank
executives held a meeting aetaribe Hilton Hotel with bik employees. (1d.) Plaintiff
alleges that at this meeting, she and other employees were given assurances regarding 1
continued employment with Scotiabank. (I&pecifically, Scotiabankxecutives told the

bank employees that they wgsanning to make the begbssible bank by combining the
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strengths of RG and Scotiabank. (ld. at®ne of the strengths of RG Bank, the executives
added, had always been its peoplairRiff continued working after that.

During the month of May, Scotiabankitiated a publicity campaign whose motto
was “RG with the strength of Scotiabank.” (et No. 22-1 at 6.) Scotiabank also issued
press releases assuring RG riiethat they would see little nation in theirbank branches
and would find the same RG erapees they dealt withefore the acquisition._(Id.) During
this time, pursuant to the A&agreement entered into witihe FDIC, Scotiabank was
responsible for paying the salar@sRG’s employees. (1d.)

Some days after the May 2 meeting, Riffirwas called into aroffice to sign a
contract with a firm called C.D. Mitchell & Co(ld.) Plaintiff was t¢d that she would not
be paid for her past time worked unless shymed the contract. _(Id.) The contract was
dated April 30, though Scotiabank’s own epyades admit that it could only have been
signed several days after that. (Docket No. 22-83.) Plaintiff states that she signed the
document one to two weeks after April 30. offRet No. 22-2.) Platiif did not have an
opportunity to consult an atteey before signing. _(Id.) C.D. Mitchell is a separate
corporation than Scotiabank. (Docket.Nb7-2 at 3.) The FDIC recommended C.D.
Mitchell to Scotiabank, which thetontracted independently wi@\D. Mitchell. (Id. at 4.)

On May 22, 2010, Plaintiff was told thhér employment was being terminated. In
June, Scotiabank hired most tife other RG Bank employeésther thanPlaintiff) for

permanent positions. (Docket No. 17-3.)
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L egal Standards

A. Motion to Dismiss

1. Rule12(b)(1)

A defendant may move to dismiss an actagainst him under Federal Rule of Civil
Procedure 12(b)(1) for lack of federal subjetatter jurisdiction. F&.R.Civ.P. 12(b)(1).
“When a defendant moves to dismiss for latkfederal subject matter jurisdiction, ‘the
party invoking the jurisdiction of a fedér@ourt carries the burden of proving its

existence.”_Johansen v. United Staté86 F.3d 65, 68 (1st €2007) (citing_Murphy v.

United StatesA5 F.3d 520, 522 (1st Cir.1995)).
Rule 12(b)(1)provides a “large umbrella, oyeading a variety of different types of

challenges to subject-matter jurisdiction.” Vdlarny. Hosp. Bella Visd, 254 F.3d 358, 362-

63 (1st Cir. 2001). A movant may base allemge to the sufficienc of the plaintiff's
assertion of subject matter jurisdiction solelytbe pleadings. Id. at 363. In that case, we
take the plaintiff's “jurisdigonally-significant facts adrue” and “assess whether the
plaintiff has propounded an adequate basis slabject-matter jurisdtion.” 1d. at 363;

Pejepscot Indus. Park, Inc. Me. Cent. R.R. Cp215 F.3d 195, 18(1st Cir.2000).

2. Rule 12(b)(6)

A defendant may move to dismiss an action, based solely on the complaint, for th
plaintiff's “failure to state a claim upon wthicrelief can be grantéd. Fed. R. Civ. P.

12(b)(6). In assessing such a motion, we “ptjtall well-pleaded dcts as true, and we
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draw all reasonable inferences in favor of ihlaintiff].” Wash. Legal Found. v. Mass. Bar
Found., 993 F.2d 962, 971 (1st Cir. 1993).
“[Aln adequate complaint nail provide fair notice tdhe defendants and state a

facially plausible legal claim.”__Ocasio-He&indez v. Fortufio-Bues, 640 F.3d 1, 12 (1st

Cir. 2011). In considering @omplaint’'s adequacy, we gstegard “statements in the
complaint that merely offer legal conclusiormuched as fact or thrébare recitals of the
elements of a cause of action.” Id. (internabtgtion marks omitted). Wéen take as true
what remains, “[nJonconclusory factual allegations. even if seemingly incredible.” Id.
On the basis of those properly pled facts,assess the “reasonableness of the inference of

liability that the plaintiff is askinghe court to draw.”_Id. at 13.

B. Summary Judgment Under Rule 56

We must grant a motion for summary judgnt “if the pleadings, the discovery and
disclosure materials on file, and any affida\ateow that there is no genuine dispute as to
any material fact and the movant is entitlequidgment as a matter of law.” Fed. R. Civ.
P.56(a). A factual dispute is “genuine” if bud be resolved in favasf either party and

“material” if it potentially affecs the outcome of the case. I€a-Cerezo v. U.S. Dep't of

Justice, 355 F.3d @9 (1st Cir. 2004).

The movant carries the burden of estabfighihat there is no genuine dispute as to

any material fact._ Celotex Corp. v. Catrei?,7 U.S. 317, 325 @B6). The movant may
satisfy this burden by “citing to particulgrarts of materials irthe record, including

depositions, documents, electronically stored intdrom, affidavits or declarations, . . . or
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other materials.” Fed. R. Civ. P. 56(c)(1)(Afrurthermore, to establish the absence of a
genuine dispute of materiddct, the movant need notqauce evidence bumay instead
point to a lack of evidence supporting thenmovant’s case. See Fed. R. Civ. P.

56(c)(1)(B); see also Celotex, 477 U.S.3@5. “Once the moving party has made a

preliminary showing that no geine [dispute] of materialtt exists, the nonmovant must
produce specific facts, in suitaldgidentiary form, to establighe presence of a trialworthy

[dispute].” Clifford v.Barnhart, 449 F.3d 27@80 (1st Cir. 2006) iiternal quotation marks

omitted);_see also Fed. R. Civ. P. 56(c)(1).
In evaluating a motion for summary judgment must view theecord in the light

most favorable to the nonmowvarSee Reeves v. Sanderson Plumbing Prods., 530 U.S. 133

150-51 (2000). “The court neednsider only the cited matal$, but it may consider other
materials in the record.” Fed. R. Civ. P. 56(c)(3).

Analysis

We first address the motion to dismissiahen the motion fosummary judgment.
For the reasons discussed belave deny both motions.

A. M otion to Dismiss

The FDIC argues that Plaintiff's claimbauld be dismissed(Docket No. 18.) The
FDIC frames its arguments as a motion to disras$ack of subject matter jurisdiction, and
a motion to dismiss for failure to state a claifive find that under either theory, the FDIC’s

arguments falil.
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The FDIC presents three arguments in its motion to dismjg3taintiff's termination
from RG Premier Bank was justified under Pud®ioo’s Law 80; 2) Plaintiff's claims are
barred because she failed to comply witle @dministrative remedies laid out in the
Financial Institutions Reform, Recoveryda&nforcement Act ofl989 (“FIRREA")! 12
U.S.C. § 1821(d)(3)-(13); 3) ¢hP&A Agreement explicitly asgns liability to the FDIC,
and to the extent th&uerto Rico’s Law 80 is in confligtith the agreement, it is preempted
by the Federal Deposit Insuranéct, 12 U.S.C. 81811 etge(“FDI Act”). (Docket Nos.
18; 29 at 1-2.) For the reasomglained below, we reject each of these arguments.

First, the FDIC argues that the reasanRtaintiff's dismissafrom RG Premier Bank
was RG Bank’s insolvency, and therefore, Rifis termination was for “just cause” under
Puerto Rico Law 80. (Docket Nd8 at 2.) The FDIC does not cite to any case law or
specific statutory provisions ingport of this argument. Indf we were unable to find any
referefences to this argument beyond onetvay sentences in thmtroductions of the
FDIC’s motion and reply brief. (Docket Nos. #.) The argument is thus likely waived.

See_United States v. Zannin®Q5 F.2d 1, 17 (1st Cir. 199@‘[l]ssues adverted to in a

perfunctory manner, unaccompanied by soeffort at developed argumentation, are
deemed waived”).
In any case, the FDIC’s first argument faols the merits as well, because Plaintiff

does not argue that she was dismissed fR& Premier Bank; she argues that she was

*In 1989, Congress passed FIRREA to amend the bank/@ncy provisions of the “FDI Act,” 12 U.S.C. §
1811 et seq. Inits motion, the FDIC refers #® #imended version of the “FDI Act,” which includes
FIRREA, rather than to FIRREA in particular. (See Docket No. 18 at 5.)
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dismissed from Scotiabank. (Docket No. @t 2.) Plaintiff provides several factual
assertions that make this claim plausibdée states that she has never received any
documents evidencing her dismissal from R@nker Bank, despite her repeated requests;
she also states that she nwego work uninterrupted on May 1 and received repeated
reassurances that her employment with Sbatiax was stable. If Plaintiff was in fact
dismissed by Scotiabank, andt G Premier Bank, the FDIC&gument about the reasons
for her dismissal from RG Preen Bank has no bearing.

The FDIC’'s second argument is thataiBtiff cannot pursue a claim against
Scotiabank because sd& not comply withthe claims proceduresutlined in FIRREA.
(Docket No. 18 at 6-11.) In her oppositionaiRtiff responds thaEIRREA does not apply
to her because she was not a creditor atithe RG Premier became insolvent. (Docket
No. 21 at 2.) We age with Plaintiff.

FIRREA provides an administrative pess for presenting and resoloving claims
against a failed banking institution. Tstrengthen the speednd finality of this
administrative process, courts are deprived jurisdiction tbxefollowing claims:

M any claim or action for paymerftom, or any action seeking a
determination of rights with respetit, the assets of any depository
institution for which the [FDIC] habeen appointed receiver, including
assets which the [FDIC] may acquirem itself as such receiver; or

(i) any claim relating to any act or @sion of suchinstitution or the

[FDIC] as receiver.

12 U.S.C. § 1821(d)(13)(D).
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Yet, as many other courtsave noted, FIRREA’s reach does not extend to “all
litigation involving an FDC receivership; the test is whether the claims are against the
failed institution or its receiver, and therefasasceptible to administtive resolution.”

Alvarado-Rivera v. Oriental Bank & Trus€iv. No. 11-1458, 2012VL 4679908, at *4

(D.P.R. Aug. 8, 2012) (collectincases), adopted by RiveraQriental Bank & Trust, Civ.

No. 11-1458, 2012 WL 4678864D.P.R. Sep. 28, 2012).In Alvarado-Rivera, the

magistrate judge rejected the [kIs argument that FIRREA daped it of jursidiction. _Id.
We adopt much of the well-reased and thoughtful analysis of that court, which ruled on
very similar facts to the @s presented here. See id. (recommending denial of FDIC’s
motion to dismiss in Law 80 g&lbrought by plaintiff employeesgainst successor bank).

Here, Plaintiff's claims are against $iatbank, not the FDIC or the failed bank.
Therefore, FIRREA does not ply to Plaintiff's claims, with accrued after Scotiabank

assumed control of the baniSee Benson v. JPMiman Chase Bank, A., 673 F.3d 1207

(9th Cir. 2012) (“As a matter of first impssion, claims based on a purchasing bank’s

actions after purchasing a failed bank are neegued by FIRREA”); AmNat'l Ins. Co. v.

EDIC, 642 F.3d 1137,142 (D.C. Cir. 2011) (“I'FIRREA, the word ‘clan’ is a term-of-art
that refers only to claims &b are resolvable through tRéRREA administrative process,
and the only claims that aresmvable through the administinge process are claims against
a depository institutiorior which the FDIC is receiver.”).Because Plaintiff's claims are
against Scotiabank, not the FDIC or RG PrerBiank, FIRREA does not apply. Am. Nat'l

Ins. Co., 642 F.3d at 1142.
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The FDIC’s third argument is thahe P&A Agreement kbween the FDIC and

Scotiabank assigns all liabilifyom RG Premier Bank to the FO; thus, to the extent Law
80 contradicts the P&A, it is preempted. (Ddckie. 18 at 11.) We reject this argument as
well, for the same reason we rejected #RIC's jurisdictional argument. The P&A
Agreement could only assidrability to the FDIC for liallities that had already accrued
when Scotiabank entered the agrent. Scotiabank could neriter into an agreement with
the FDIC that isolated it fromdgl judgments for actions it woutdke in the future. That is
exactly what Plaintiff claims happened heaséter Scotiabank acquired RG Premier Bank’s
assets from the FDIC, she ¢omed to work for Scotialk for a time, until she was
unjustly terminated. The P&A Agement cannot insulate Scakak from this claim._See

Alvarado-Rivera, 2012 WL 4679908, at *8Since the alleged factual predicate for

plaintiffs’ claims did not occur until after thasset sale to [Scotiabank], these claims cannot
be characterized as claims against [RG ReerBank], and thus could never have been
retained by the FDIC-R.”). We thus rej&édIC’s third and final argument as well.

For the foregoing reasons, the FDI@istion to dismiss will be denied.

B. Motion for Summary Judgment

DefendantScotiabankarguesthat it is entitled to sumnma judgment on Plaintiff's
Law 80 and Law 100 claims. We analyze tav 80 claim before briefly turning to the
Law 100 claim.

With respect to Plaintiff's Law 80 clais, Scotiabank makes three arguments: 1)

Plaintiff has no claim against Scotiabardecause Scotiabank was not RG Premier’s
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1 successor and Plaintiff never became an eyga of Scotiabank; 2) Scotiabank never
2 agreed in the P&A Agreement &ssume successor liability fBiG Premier; and 3) Law 80
3 does not cover temporary employees such asitPfavho are hired only for a short term.
4 (Docket No. 17-1.) For the following reasomns reject each of these arguments.
5 Law 80 provides a severance pay as éxclusive remedy for covered employees
6 “contracted without a fixed te, who is discharged fromdiher employment without just

7 cause.”_Otero-Burgos v. Interamerican iWJn 558 F.3d 1 (1st Cir. 2009) (quoting 29

8 L.P.R.A. 8 185a). In cases in which the swtapplies, the employer is forced to pay the
9 discharged employee a “mesada,” or severgayenent, calculated by a formula contained

10 in the statute. Id. (citing § 185a).

11 29 L.P.R.A. 8§ 185f provides:

12 In the case of transfer of a going buswaf the new acquirer continues to use
13 the services of the employees who wemrking with the former owner, such

14 employees shall be credited with thedithey have worked in the basis under
15 former owners. In the event that the new acquirer chooses not to continue with
16 the services of all or any of the eropkes and hence does not become their

17 employer, the former employer shall lisble for the comensation provided

18 herein, and the purchaser shall rethe corresponding amount from the

19 selling price stipulated with respect tethusiness. In case he discharges them
20 without good cause after the transtbe new owner shall be liable for any

21 benefit which may accrue under 88 185&h8of this title to the employee

22 laid off, there being established alshem on the business sold, to answer for
23 the amount of the claim.

24

25 Id.

26

27 The determination of whethene business is the successoanother is “primarily

28 factual in nature and is based upon the totalitghe circumstances afgiven situation.”
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Fall River Dyeing & Finishing Gg. v. NLRB, 482 U.S. 27, 4@987) (internal quotations

and citations omitted); see al8sseo v. Centro Medico del Tabo, Inc., 90F-.2d 445, 451

(1st Cir. 1990). A court must also ask wiertthe new company has “acquired substantial
assets of the its predecessor and continugdout interruption osubstantial change, the
predecessor’s business operations.” Id.

On the factual record preded here, we think that Plaintiff has presented a genuine
dispute as to whether Scotialiacan be considered RG Piiens successor. Plaintiff has
shown that Scotiabank did “acgeisubstantial assets ofRPremier] ad continued,
without interruption or substantial change, pinedecessor’s business operations.” Id. RG
Premier’s banking operations didntinue without interruptiomgsuming normally the very
next day after the FDIC took control as reegivScotiabank also emphasized to the public
and to its new employees that they coetgect continuity between the two banks,
including its people.

We find that Plaintiff has also presentdenuine dispute as to whether she ever
became an employee of Scotiakdor the purposes of Law 80. Plaintiff has shown that
after Scotiabank took control of RG PremienBa assets, it conmtued to operate the bank
branch where Plaintifivorked, without interruption. Rintiff reported to work as she
normally did, and received assurances tier employment ih Scotiabank would
continue. During this time, Scotiabank adntiitat it was responsible for paying the salaries

of the failed bank’s employegsicluding Plaintiff's.
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In addition to the evidendbat Plaintiff presented, wadso considered Scotiabank’s
arguments and supporting factd/e concluded that two rteial fact statements by
Scotiabank were either unsupporteccontradicted by the record. In its “Statement of
Uncontested Facts,” Scotiabanwkites that “On that same ddipril 30, 2010], the FDIC
notified all of RG Premier B&’'s employees, including Plaintiff, that their employment had
been terminated effective imuhiately . . .” (SUMF 9, sePocket No. 17-2 at 3.) To
support this assertion, Scotiabank cites agragh in its own Notice of Removal. (Id.;
Docket No. 1) A party’s own notice of rewval is not the type of evidence “properly
considered on summary judgment.” See D.R.R6(e) (“The court may disregard any
statement of fact not supported by a specitation to record material properly considered
on summary judgment.”). Moreover, Plaintihs contradicted Scotiabank’s assertion by
stating that neither the FDI@r RG Premier Bank ever notified her that she had been
dismissed. She states further that she h@satedly sought any dements evidencing the
alleged dismissal, but that Defendants haaeer produced any. (Docket No. 22 at 5.)
Even more importantly, thers a genuine dispute aboutttate on which Plaintiff
entered into a contract with CD Mitchell & C@efendant makes much of the assertion that
Plaintiff entered into a fixed ten contract with CD Mitchelfrom April 30, 210 to May 31,
2010. (See SUMF 22-25, DocKéo. 17-2 at 6) (stating that “Plaintiff was recruited by
C.D. Mitchell on April 30, 2010 as a tempoy employee.”). The temporary employment
agreement that Plaintiff signed was also d#tpd| 30. (Docket No. 17-7.) Yet Plaintiff

states that she remembers signing this contnae to two weeks after she began working
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for Scotiabank, when she was tolidit she had to sign it inder to receive payment for her
past work. (Docket No. 22 at 5.) Andhis deposition, TroyVright, the CEO of
Scotiabank Puerto Rico at thime, admitted that it was “stnge” the agreement was dated
April 30. (Docket No. 22-5 at 32-33.) Aachng to Mr. Wright, the letters were not
prepared until the3of May, and may have been signed M&y 4" or 5". (1d.)

These details are significant, because steyw that Plaintiff may have had a
reasonable expectation of continued employmaetit Scotiabank. In such cases, Law 80
provides:

Notwithstanding what is provided in tiiest paragraph of this section, the

mere fact that an employee renders isessunder a fixed term contract, in

itself, shall not have thautomatic effect of depriving him/her of the

protection of 88 185a-185m of this dtlif the practice and circumstances

involved or other evidenda the contracting were @luch a nature that they

tend to indicate the creation of an expé#icin of continuity in employment, or

appears to be a bona fide employment @mtfor an indefinite period of time.

In these cases, the employees thuscaéid shall be deemed to have been

contracted for an unspecific period of time.
29 L.P.R.A. § 185a.

These considerations distinguish tb@ése from the one that Scotiabank cites

repeatedly in its brief, Acosta-RamirezBanco Popular de P.R., 2012 WL 1123602

(D.P.R. March 30, 2012). In Acosta-Ramird® court found that {f]laintiffs have not

presented evidence that would indicateghmployee had a reasonable expectation that
he/she would continue to leenployed by the employer, which case he/she would be

considered to have been hirfed an indefinite term andhus, within Law 80’s remedy.” 1d.

at *10. In stark contrast, here Plaintiff has praed several pieces of evidence that indicate
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she had a reasonable expectation of continued employment. We find that she has presen
a triable case as to whether shisfavithin Law 80’s protection.

Scotiabank’s remaining arguments are easijigcted. In Part A, we explained our
reasons for rejecting the argument thatRB& Agreement could isolate Scotiabank from
liability for Plaintiff's Law 80 chims. (See supra at 10.) The contract could not immunize
Scotiabank from legal liability for actions it toalter executing the agreement, nor could it
extinguish Plaintiff's rights beforhose rights had accrued. \&lso find that at this stage,
the contract between Plaintiff and CD Mitchedinnot be classified as a “bona fide” short-
term agreement under 29P.R.A. 8 185k. Unde8 185k, a a short-term contract may be
“bona fide” if it is exeated within the first day or ten ga of an employee’s work, and if it
clearly states that it is to priole “special tasks or tasks otartain duration. . .” Given the
uncertainty regarding when Plaintiff entered ttontract, and the assurances she claims to
have received of future contiad employment, we naot conclude that the agreement falls
within the definition of § 185k.

For the foregoing reasons, Defendant’s mofior summary judgment on Plaintiff's
Law 80 claims will be denied.

We now turn to Plaintiff's Law 100 claimsTo state a prima facie case of age
discrimination under Law 100, a plaintiff siucarry the initial burden of “demonstrating
that he was actually or constructively disced, and (2) alleging that the decision was

discriminatory.” Hoyos vIelecorp Communications, Inel88 F.3d 1, 6 (1st Cir. 2007)

(citations omitted). After the plaiiff has carried this initial burden, the burden shifts to the
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defendant, “to show by a preponderance efatidence that thestiharge was made for
good cause as contemplated by Law 80.” Id.

Plaintiff has met her initial burden of m@nstrating that she was actually or
constructively discharged by &@bank. She has also alleged that the reason for her
dismissal was age discrimination. (Docket No.342at 5-6.) In her complaint, she alleges
that Scotiabank retained many of Plaintiffsunger colleagues, even though there was no
difference in the performance of her and hemgear colleagues._(ld.) In a statement under
penalty of perjury by a Scobank human resources executive, Carmen Rodriguez Rivera
(“Rodriguez”), Rodriguez admits that “mostthé employees that had been temporarily
hired by C.D. Mitchell were hired by Scotiatkaon June 1, 2010.” (Docket No. 17-3.)
Plaintiff was not hired by S¢iabank, but Rodriguez’s statent does not provide a reason
why. (Id.) The fact that Stiabank did not hire Plaintiff, ahe time a fifty-five year old
woman, but did hire most of the other CNditchell employees, raises the possibility of age
discrimination. Moreover, Scotiabank has fdite explain why it made the hiring decisions
it did, or how and whether age was a consitlema Nor has Scotiabank presented much, if
any, evidence to show that decision to discharge Plaifitivas made for “good cause”
within Law 80. (Docket No. 22.)Therefore, we find that tabank has failed to meet its
burden as defined by the First Circuit. yés, 488 F.3d at 6. Scotiabank’s motion for

summary judgment on Plaintifflsaw 100 claims will be denied.
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Conclusion
For the foregoing reasons, we her&fyNY the FDIC’s motion to dismiss (Docket
No. 18). We als®ENY Scotiabank’s motion for summary judgment (Docket No. 17).
IT1SSO ORDERED.
San Juan, Puerto Rico, this 17th day of January, 2013.

s/José Antonio Fusté
JOSE ANTONIO FUSTE
United States District Judge



