Zucker v. Rodriguez, et al Doc. 155

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF PUERTO RICO

CLIFFORD A. ZUKER, as plan
administrator for R&G Financial Corp.

Plaintiff ,
V. CIVIL NO. 12 -1408(PAD)
ROLANDO RODRIGUEZ, et al.

Defendants

OPINION AND ORDER

DelgadeHernandez, District Judge.

This is an actiotby the administrator ah bankholding companyiquidation planagainst
(i) six former officers ofthe holding companyand where applicableheir spouses and legal
conjugal partnershipfor allegedbreach of fiduciary dutiesand (i) XL Specialty Insurance
Company (“XL"), asthe former officers’insurer. The Federal Deposit Insurance Corporation
(“FDIC”) intervened as receivef the holding company’s banking subsidiary. Becalamtiff
lacks standing to bring forth the action, which belongs td~DEC as receiveof the subsidiary
(“FDIC-R"), the @mplaint must be dismissed.

l. BACKGROUND

R&G Financial Corporation (“RGFC”) was a publicly traded bank holding company
incorporated in Puerto Rida 1972(Docket No. 13 at{ 45). It owned RG Premier Bank (the
“Bank”) and othersubsidiaries Id. at §§45-46. On April 30, 2010,agulators closethe Bank
and appointed the FDIR as the Bank’seceiver 1d. at 1128-129. On May 14, 2010RGFC
filed aChapter 1Jetitionin the Bankruptcy Court for the District of Puerto R{gh at{{4, 129

130)which on December 21, 201dgnfirmed RGFC’4.iquidation Plan.Id. at{ 25. On January
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5, 2012 the Plan became effectivid. The same daylaintiff was appointed plan administrator
(id. at] 44)and on May 11, 201®itiatedthe present actioim an adversary proceediong behalf
of the estatseeking not less than $278IMn in damagegDocket No. 1-3).

On August 10, 2012, reference of this action to klaekruptcy ourt was withdrawn
(Docket No. 21). On August 30, 2012, thBIE-R intervenedas receiver of the failed bank
(Docket No. 24) Thereafter,lie former officerand the FDICR moved to dismisgDocket Nos.
32-1, 34-1, 53and54). Plaintiff opposeddismissal(Docket No. 63)the former officers and the
FDIC-R replied (Docket Nos. 6465, 67, 7); the former officers filed a notice tdubsequently
decided authorityin support of their motions to dismiss (Docket No.;9#aintiff responded
(Docket No. 94) the former officers replied (Docket Nos.-2597) and plaintiff susreplied
(Docket No. 98).

On December 30, 2016, plaintiff notified withdrawal of various claims (Docket No. 145)
TheFDIC-R responded (Docket No. 146), and all but one of the former officers (Joseph Sandova
joined in and adopteithe FDIGR’s responsé XL did not oppose withdrawal, reserving the right
to oppose any relief plaintiff may seek in the future (Docket No. 151). On Janu&§110Q,the

court held a hearing on all pending motions (Docket No. 152).

1The Complaint contains 11 Counts and 199 paragraphs in addition to an introducgragiaand prayer for relief (Docket No
1-3). In opposing dismissal, plaintiff classified the claims into s@parate categories. The first category (“Categor@inG?)
includes certain allegatiomms Counts \WVI and Counts VHX, which according to plaintiff, are purportedly based on conduct that
givesrise to a claim by RGFC against its own officarsl might give rise to a claim by the Bank against the Bankiser
(Docket No. 63 at pp. 745). The second (“Category 2 Claims”) are purportedly based on conduct that infislaiieif,
“breached no duty to the Bank” such that “the Bank has no claim against amey@meitsown officers and directorsbased on
such conduct.”ld. at p. 77. These claims inclutleoseset in Counts-IV, and claims other than “Lending Practices Approval
Claims” included in Counts V and VI. (Docket No. 145 at p. 5). Count XI containsldhe against XL. In the notice of
withdrawal of theCategory | Claims, plaintiff stated that the “law of standingas not developed since the filing of the Opposition
in a way that supports the position that [plaintiff] has standing to pursue #&go@Gak Claims.”ld. at p. 4. The FDIGR challenged
plaintiff's characterization of the claims, and while not opposing the sssthof the Category | Claims, it pointed out thlaintiff
lacks standing to maintain the remaining Categb8faims (Docket No. 146 at pp-733. The effect of the withdrawal notice is
discussed at Section 1K, but at bottom, the court will focus its analysis on the Category 2 Claims
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. STANDARD OF REVIEW

All but one of the dismissakquests were magmirsuant to Rule 12(b)(6) of the Federal
Rules of Civil Procedure. The request at Docket Nel,38®weverwas maden the authority of

Rule 12 (c). But the standard of review on a Rule 12¢optionis the same as that for a Rule

12(b)(6) motion See Galgliardiv. Sullivan, 513 F.3d 301, 305 (1st Cir. 2008)(so notingp
survive dismissalinderRule 12(b)(6) a complaint must allege a plausible entitlement to relief.

RodriguezVivesv. Puerto Rico Firefighters Corps., 743 FZ#8, 283 (1st Cir. 2014Rodriguez-

Reyesv. Molina-Rodriguez711 F.3d 49, 53 (1st Cir. 201RpdriguezOrtiz v. Margo Caribe

490 F.3d 92, 95 (1st Cir. 2007).
Plausibility involves a contexdpecific task calling on courts to examine the complaint as
a whole, separating factual allegations (which must be accepted as true) fnchascry

allegations (which need not be credite@arciaCatalanv. United States734 F.3d 100, 103 (1st

Cir. 2013); MoralesCruz v. Univ. of P.R., 676 F.3d 220, 224 (1st Cir. 2012). All reasonable

inferences from welpleaded facts must be drawn in the pleader’s farmieyv. Wells Fargo

Bank, N.A., 772 F.3d 63, 68 (1st Cir. 201&prciaCatalan 734 F.3d at 10203. If, so construed,

the combined allegationdead facts enough to nudge the claim across the line from conceivable
to plausible, the case should not be dismissed under Fed.R.Ci6PR. @#ferwise, dismissal is

appopriate as a matter of law.
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II. DISCUSSION

A. General Framework
The movants seek dismissal on various grounds, including lack of sténdimghat end,
the FDIGR and the former officers contend the action is derivative, and as such, belongs to tt
FDIC-R (Docket No 32-1 at p. 10; Docket No. 3% at p. 15; Docket No. 53 at p. 6; Docket No.
54 at p. 2).In turn, paintiff characterizes the claim as a direct action he is entitled to pursue on
behalf of the estat@ocket No. 63 at pp. 19-20)
A trustee n bankruptcysucceeds to all rights of tldebtor,including the right to assert any

causes of action belonging to the debt®ee O’Halloranv. First UnionNational Bank of Florida

350 F.3d 1197, 1202 (11th Cir. 2003ating principle) A debtor’sright to bring a legal claim is

part of the bankruptcy estate. Official Comm. of Unsecured CreditB.$. Lafferty & Co, Inc,,

267 F.3d 340, 356 (8 Cir. 2001).Henceas plan administratgaintiff has the authority to assert
any cause of actiomat RGFC could have brought in its own right.

The stated authoritincludes the right to assert claims agawificers and directors for
failure to fulfill a duty to the corporation. As explained below, however, such ps\werited by
the Financialnstitutions Reform, Recovery and Enforcement Act of 1989, PuNoL101-73,
103 Stat. 183 (198)FIRREA”) (codifiedas amendeth scattered sections of 12 U.S.C.), which

grants the FDIC ownership over derivative claims of failed financial institution

2 Additionally, the former officerargue thathe case should be dismissed becafisen their perspectivet is (i) untimely; (i)
barred by res judicatdiii ) precluded by a release executed in connection with prior litigatisariouscases involving RGFC,
some of the former officers, and RGFC's shareholders in the United Statgst@ourt for the SoutherDistrict of New York
and (v) insufficiency of factual allegations necessary to plausibly suppditidualizedclaims for breach of fiduciary duties
(Docket No. 321 at pp.9-10; Docket No. 341 at p. 9; Docket No. 53 at pp-3. Affirmative defensesnay be adjudicated on a
motion to dismiss for failure to state a clai®ee In re Colonial Mortgage Bankeforp.v. LépezStubbe 324 F.3d 12, 16 (1st
Cir. 2003)(so acknowledgingNonetheless,igen that the courtonsiderghe standing issugispositive it expresses no view on
the alternatgrounds for dismissal discussed in defendantstions
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The FDIC was established in 1933 in response to an epidemic of bank closures during tt
Great Depression, to restore confidence in the Nation’s banking system liygceeaystem of
deposit insurance.See Banking Act of 1933Pub. L. No. 7366, 48 Stat 162. Subsequent
legislation expanded and refined the FDIC’s role in this aBeg FDIC Act of 1950, Pub. L. No.
81-797, 64 Stat. 873; Financial Institutions Supervisory Act of 1966, Pub. L. No. 89-695, 80 Sta
1028; FIRREA; Federal Deposit Insae Corporation Improvement Act of 1991, PubNo.
102242, 105 Stat. 2236; Federal Deposit Insurance Reform Act of 2005, Pub. L. Nb/11.09
120 Stat. 4and the Financial Services Regulatory Relief Act of 2006, PuloL109-351120
Stat. 1966 As part of its responsibilities, the FDIC acts as an insurer, overseer andoeguidt

as conservator or receiver of troubled and insolvent financial institutBesFEDIC v. Arril laga

Torrens 212 Fed.Supp.3d 312, 3887 (D.P.R. 2016)YiscussingFDIC’s origin and multiple

roleg(citing FDIC v. Ernst & YoungLLP, 374 F.3d 579, 581 (7th Cir. 2006DIC v. Eckert

Seamans Cherin & Mellgt754 F.Supp. 22, 24 (E.D.N.Y. 199@nd Schroedei,he Law and

Regulation of Financial Institution$2-1 (A.S. Pratt & Sons Group, 2012 update)).

As receiverthe FDIC"steps into the shoes” of the failed institutiGucceethg to all
rights, titles, powers and privileges of the insured depository institution, and ofoakizctler,
member, accountholder depositor, officer, or director of such institution with retspeice
institution and the assets of the institutioBee 12 U.S.C. § 1821(d)(2)(A)(so providing)As
such,it owns all derivative claims against the institution’s officers and directaisidimg claims

againstdirectors and officers of thastitution’sholding companySee Barnesv. Harris 783 F.3d

1185, 1192-1193(10th Cir. 2015)(recognizing that when the FDIC becomes a bank’s receiver,
FIRREA givesit all rights that the holding company, a stockholder of the bank, possesses witt

respect to the bank and its assatsl for the same reason, if a holding pamy’s claims are based
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on harm derivative of injuries to the bank, they qualify as claims of a sharehdtldeespect to

the bankhatbelongto the FDIQ; Paretov. EDIC, 139 F.3d 696, 700 (9th Cir. 1998)(noting that

FIRREA vests all rights and poweasta stockholder of the bank to bring a derivative action in the
FDIC). On thisformulation, plaintiff may move forward if he asserts a direct rather than a
derivative clain?
B. Defining Features
State law determines whether a cause of action is deavat direct, for the identity of

the real party in interest depends on the law creating the cl8ag.TC Investments Corp. v.

Becker 733 F.Supp.2d 266, 281 (D.P.R. 2010)@mognizing. Hence, Puerto Rico lagoverns
this action aRGFC wasincorporated in Puerto Rico (Docket Na3Xt I 45); and plaintiff's
action ispredicated ofPuerto Rico law?

In Puerto Rico, thdistinction between a derivative actiand a direct action depenais
the nature of the wrong alleged aondvhom the relief should gbplaintiff were to prevail. See
Becker 733 F.Supp.2dt 282-283 (so noting in distinguishimiiyect and derivative actionsder

Puerto Rico law(iting Tooley v.Donaldson, Lufkin & Jenrette, In@B45 A. 2d 1031, 103@el.

2004)(discussing both types of actmander Delaware la)).> The derivative action permits an

3 See Vieira v. Anderson (In re Beach First National Bancshares, 1703 F3d 772, 778779 (4th Cir. 2012)(distinguishing
between direct clais and derivative claims in concluding that under FIRREA, trustee in bankafpacbank holding company
may only assert direct claimguotingLubin v. Skow 382 Fed.Appx. 866, 873 (11th Cir. 2010)(holding that bankruptcy trustee
could bring claims for direct harm to the holding company as opposed to derivaiins, avhich correspond to the FDIC).

4|t also seems that the Bank was chartered in Puerto Biee FDIC as Receiver of & Premier Bank of Puerto Riso Victor

J. Galéret. seq Civ. N0.12-1029 (PAD) a related case arising from the Bank’s failure, at Docket b 4 (dleging thatthe
Bank was chartered in Puerto Rico). The allegation was admitte8l diytiie 19former director/officedefendants in that case,
all of whom(with the exception of XL and other insureese former officers and directors of the Bank, includiogheof the
formerRGFCofficers here.On the authority téake judicial notice of a complaint filed in a related dagbe context of a motion
to dismiss,see E.l. Du Pont de Nemours & Gdnc.v. Cullen,791 F.2d 5, 7 (1st Cir. 1986)

5 Puerto Rico’s corporate law is modeled after Delaisarerporate law.In re First Bancorp. Deriv. Liti@ation 465 FSupp.2d
112,118 (D.P.R. 2006) Its historical development is described in Carlos Bidizo, Corporaciones: Tratado sobre Derecho
Corporativoatpp. 12-15(2016).




Zuckerv. Rodriguez, et al.
Civil No. 12-1408 (PAD)
Opinion and Order
Page7

individual shareholder to bring suit on behalf of a corporation for harm done to the corporation c
to enforce a corporate cause of action agaifisters, directors and third partieSee Kamenv.

Kemper Financial Service$nc., 500 U.S. 90, 95 (1991)(describing actiorBy contrast,n a

direct action the stockholder sues for injuries affecting his or her legal aighatstockholdeiSee
Tooley, 845 A.2d at 103¢so explaining) In the context of a claim for breach of fiduciary duty,
the distinctionbetween the actiof®cuses on whether plaintifemonstratethat he can prevail
without showing an injury to the corporation. If so, #otion is direct.ld. If not, the actionis
derivative. Id.
C. Claims Assertec

Applying these principlesRGFC’s action is derivative. According to the Complaint,
RGFC issued misleading financial statements (Docket N®.afl 117-12, 6466). When the
accounting improprieties were detected, RGFC was required to rds#t€022004 financial
statementsld. at{112-15; 70, 7274. However, it delayed issuing those statements for more than
two and onehalf years. Id. at §13-16, 7578, 83, 8586, 94, 102103. In addition, it failed to
issue audited financial statements for 2005 through 2007 until 2009, and audited financi
statements for 2008 until February 2010.

To this end, the Complaihargesdefendantsvith failing to maintain effective internal
controls with respect to financial reportjivghich resulted in delay in the issuancedhad audited
financial statementsnd infailing to take steps necessary to enable RGFC to restate the misleadint

financial statements in easonably timely manner and to issue subsequent audited financial

6 To facilitate review, boldetter format is used in this section to highlight reference to certain aspgdtsntiff's allegations
implicating the Bank anthe mortgage banking subsidiary
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statements on a timely basisl. at 1185-87, 100-117. And klamesthose failuredor depriving
RGFC of access to otherwise available sources of capital at a time when such accesisalas cri
to its continued existence and were a substantial contributing cause of RGF&es.ddnat 1
21-33, 99, 149, 154, 159.With this backgroundparagraph 17f the Complaintstates that
defendants’ failure to fulfill their duties rendered RGFC unable to atisesspital markets at a
time when such access was critical to the survival oREBBEC Group.’

Paragraph 19 states that defendants’ failure to implement an effectiveriseteige risk
management system allowed a toxic concentration of-féfghacquisition, development and
construction real estaf@ADC”) loans to develop ithe subsidiaries’loan portfolios, which
experienced a high default rate causing substantial losses to RGFC that inpaiegital and
concentration of nowonforming residential mortgages RGFC Group’s loan portfolios.
Paragraph 21 states that the inordinate delayradyeing the audited financial statements
compounded the adverse effect of the losses by preventing RGFC from acdesstagital
markets to replenish the capitaltbe RGFC Group eroded by the losses. The Bank was part of
theRGFCGroup and a subsidiof RGFC.

Paragraph 22 states that RGFC'’s inability to attract capitakrecapitalize the Bank
impeded the Bank’s ability to maintain liquidity sufficient for survival not only by
discouraging the development of a healthy base of core deposits but also by dissuading e

volatile, noncore sources of liquidity, such as investors in brokered @is, providing

7 From the Complaint, RGFC owned the Bank&GR Mortgage Corporation, RG Crown Bank, R&G Acquisition Holding
Corporation, R&G International Corporation, and3Rnvestments Corporation (Docket Ne3at{ 46). R&G Mortgage became
a direct subsidiary of the Bank on April 28, 2010, prior to the FRI€appoininent as receiverld. R-G Crown Bank was sold
to Fifth Third Financial Corporation in 2007d. Its parent corporation was-® Acquisition Holdings. Id. In 2009, R&G
International Corporation merged into RGF@I. In October 2006, a portion of-8 Investments’ assets were sold to UBS
Financial Servicesld. At Docket No. 63, plaintiff refers to RGFC and its subsidiaries aSRI&C Groug. Id. at p. 20.
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liquidity to the Bank, ultimately resulting in its failure and the demise of RGFC.Paragraph
23 states thadefendants’ failures lead inability to raise capital an capital eroding effects of
the concentration of ADC real estate loans and nonconforming residential lodres lman
portfolios of RGFC'’s substiaries, which damaged RGFC As stated above, the Bank was a
RGFC subsidiary.

Paragraph 121 states that the lack of oversight cdahedslank to accept more risk in its
loan portfolio than was prudenthe lack of risk management became exacerbated after the
accounting fraud became publand sincahe Bank did not know the full extent of the risks in
its residential mortgage loan portfolio catisg the fraudulent transactions,continued to enter
into highrisk real estate loansParagraph 123 states that the lack of oversight thvebank
operating subsidiariescaused RGFC as an enterprise to increase its exposure to riskier ADC
loans. Paragraph 126 states that defendants did not develop reliable sources of fauidit
RGFC'’s Enterprise, sich thatthe operating bank subsidiariesbecameaoo dependent on nen
core funding sourcdge brokered deposits, for liquidity. Paragraph 128 states that as a result o
the breaches by defendantise operating bank subsidiaries failed and were seized e
FDIC. The Bank was one of RGFC’s operating bank subsidiary, and at the time th&~ZE-
appointed receiver, the parent company of the mortgagengesidbsidiary.

Paragraphs 144 149, 154 and 15&ate that as a result of breach of fiduciaryes, RGFC
was not able to access capital markets and attract private capital forfoxeyear periodand
that the failure to issue timely and accurate financial reports, incladogate GAARcompliant
audited financial statements, caused RGF&¢teive lower ratings as a bank holding company
and proximately caused, or significantly contributed to the decision of th&DIC to seize

RGFC'’s operating bank subsidiaries.The Bank was one of RGFC'’s operating bank subsidiary,
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and at the time the FDIR was appointed receiver, the parent company of the mortgagedpank
subsidiary.

Finally, Paragraph 170 states that defendants’ duties included providing accurate an
complete information and disclosures to RGFC’s Board regarding the finamiifion of RGFC
and its subsidiaries the adequacy and effectiveness of the systems, procedures, and personnel
place to enable RGF@nd its subsidiariesto properly account for and accurately report on the
financial results of RGFOn a consolidated basisand the adequacy and effectiveness of internal
risk management and assessment functions ie fdanable defendants and the Banto assess
and manage the risks in the ADC portfolio The Bank was one of RGFC’s operating bank
subsidiary, and at the time the FDRCwas appointed receiver, the parent company of the
mortgage banking subsidiary.

D. Nature of Claims

From these allegations, plaintiff purportedly characterizes as direct cthimss, included
in Counts | throughV of the Complaint, and claims other than the Lending Practices Approval
Claims in Counts V and VI, which as stated earlier, he has classified asi@&d&gjaims See
Docket No. 145 at p. &describingcaimg).® But the allegationsdo not bring forth any injury
independent of alleged injury to tBank So the action is derivativePlaintiff challenges this
conclusion because as he views the actiagmdirected against RGFC’s former officers for breach
of fiduciary duties to the holding company (Docket No. 63 at p32 A review of caselaw
howevershows that itlirectors owed a duty to a holding compaetcannot show an independent

injury, the daimsare derivative And without an independent injury, there is no direct clg8ee

8 Basically, Counts | throughlv deal with failure to implement and maintain effective internal controls (€ddk. 13 at pp. 41
44), andCounts V and VI deal with failure to provide accurate and complete infamadd. at pp. 45, 47.
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Becker 733 F.Supp. at 283 (dismissing stockholders’ claim under Puerto Ricbdeause
whether or not the duti¢satthe defendardllegedly breached were owed to them as stockholders,
they did not demonstratéhat they could prevail withouta showing of an injury to the
corporation)? The principle undergirds faildolank litigation as well.

In Barnes 783 F.3dat 1185, three shareholders of the holding company of a failed bank
brought suit against the company and its officers and direfciolbseach of fiduciaryuties. Id.
at 11881189. They allegedthe bank was the holding company’s sole or primary atsat
defendants should have removed and replaced the bank’s managenukifat the holding
company(i) breached an agreement with the Federal Reserve Bank to change the bank’s,practic
(i) improperly issued dividendsii ) misused $269500.0Q and(4) together with the bankssued
a $9Million tax refund on a joint return, none of which the holding compangvered Id. at pp.
1188-1189. Other than the allegation regarding the $265,000.00, thec@usidtered the claims
derivative,asthey rested o harm to the holding company derivative of igjtw the bank.ld. at

1193. As such, they belonged to the FDIG.. at 1195.

9 1n Becker 733 FSupp.2d at 266, members ofif limited liability companies assertethims for mismanagement gfroperties
(shopping centers) owned by the LLCs. First, they alleged that defendant uséthewn funds, resources, equipment and
personnel to his personal advantagésmanaginghe properties, which were not adequately kaptl consequently devalueldi.

at pp. 282283. These allegations asserted injuries to the l(h@d/or the propertig¢s Second, the claimants stated that defendant
breached his fiduciary duties towattiem in devaluing the properties to try to acquire them at a cheap price; paid@¥,0880

to himself and through a third party in violation of Puerto Rico’s Realty lfarther paid approximately $50,000to himself in
commissions for leases inpaoperty interest that never came into place; did not provide adeqi@t®ation to the claimants;
refused to complyith specific orders from thenand lied to them about the status of the operatidriese latteallegations
showedinjuries to the claimants as individualblonethelessthecourt concluded the claims were derivative because the claimed
injury was not independent the alleged injury to the LLE For that reasonyhether or not the duties allegedly breached were
owed to the claimantas stockholders of the LLCs, thlaimantsdid not demonstrate that they could prevail without showing an
injury to the corporationld. And thus,the claims were dismisseldl.; see alspPagarv. Calderén 448 F.3dL6 (1stCir. 2006),
where a corporation and its shareholders asserted claims against a defesidgrit@m denial of financing to the corpaoat for
alleged political reasons. The complaint allegea corporation was unable to fulfill its contractual ohiigas when it did not
receive the requested lgahut down its operationand had no future prospects for reopening. For their part, the shareholders
claimed that failure to receive the loan depreciated the value of the corporateiksGonsistentf with the principlepreviously
mentionedthecourt concluded that the shareholdexstionwas derivative.
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In Levin, 763 F.3d at 667, the trustee of a bank holding company sued three of the
company’s directors and officers, allegitigey violated their fiduciary duties to the holding
company by allowing its subsidiary banks to specialize in mortgages treaesmecially harthit
in 2007 and 2008.Id. at 669670. He argued defendants should have diversified the banks’
portfolios; hedgedhe risk using other instruments or boémd thuswere liable to the holding
company for failing to implement holdirgpmpany level rules that would have compelled them
to curtail bankievel risks. Id. at 670.

Heassertethatdefendants allowed thmnk holding company to pay dividends in amounts
that left it short of capital when the financial crunch arrived and that the bankdalainpany
would not have distributed money to investors had defendants furnished better iivioabatt
the banks’ portfolios, for then the holding company would have realized the benefit of b&ang bet
capitalized.ld. And he stated defendants capitulated to the FDIC and caused the holding compar
to contribute millions of dollars in new capital to the banks, even though they knew or should hav
knownthatthis was the equivalent to throwing money aw&y. The Court heldhat all claims
werederivative excepthe claims involvingij payment of dividends to investors of the holding
company and (ii) investment oimoney in the banks even after they had failetl.at 670672.

The derivative claimsorresponded to the FDIGd.

In Vieira, 702 F3d at 772, the trustee in bankruptcyeofailed bank’s parent company
sued the company’s former directors and officers alletliagbreached a number of duties to the
parent company, resulting in mismanagement and lack of oversight of the bank ahe pagent
company’s interest in a reatate holding entityld. at 775. He assertethatdefendantsi) failed
to establish, maintain and enfongmper and needed controls, systemdprocedures at the bank

in order to ensure the financial success of the banthegparent companywholly-owned
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corporate assefid. at 778; and (ii) failed to implement and enforce prudent lending and
underwriting practice and standards, allowing the bank to engage in high voluraéextate and
construction lending practices of an imprudent and risky nature in excessooiaigi@sand prudent
lending practices.ld.

He furthercomplainedhat defendantappointed unqualified directors to the bank’s board,
and failed to ensure the bank submitted a capital restoration plan that complied aevith th
requirements of the Office of the Comptroller of the Currgti©CC”), which in turnresulted in
the OCC'’s closing ofthe bank.Id. at 779. He statedhatdefendants caused the parent company
to improperly subordinate its equity interest in a corporation that owned real progewy.779-

780. The Courtleemed derivativall claims except the equity subordination claand held that
theright to pursue thderivative claimselonged to the FDICld.

In Lubin, 382 Fed.Appx. at 866, the bankruptcy trustee for a holding company sued officer:
of both the holding company and the failed subsidiary bank seeking damages for breach
fiduciary duties and negligencdd. at 869. He alleged that through mismanagement and risky
lending practices, defendants harmed the holding company and endaigespitalthat it
provided to the bank.ld. He asserted that because the holding company raised the money t
increase the bank’s lending capital and expand its operations mostly througtsdabtes, those
debt issuances materially encumbered an@ipusk the equity interests of the holding company’s
stockholders.ld. He argued that defendants impaired the bank’s working capital and wasted its
assets so as to cause economic loss to the holding company as well as the boigey's
ultimate bakruptcy. Id. at 870-871. The Court concluddwhtthe action was derivative because

the alleged harm to the holding company was inseparable from the harm done tkjlamdahe
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bank’s insolvency forced the holding company into bankruptdyat871-872. So viewed, the
action belonged to the FDIQd.

From ths surveybreach of duties to a holding company doesmakethe action direct
unless plaintiff can prevail without showing an injury to the failed banking erfilgintiff has
notso demonstratednstead, k argues there is no principled basis for transporting $bparate
injury” test to deprive a corporation that happens to be a holding company of claims against i
own officers for breach of their dutiés theholding companyDocket No. 63 at pp. 701). But
thatis not so.

As mentioned aboveniBarnesthe Court considered diredhe claim that the holding

company misused $265,000 by paying directors and officers insurance policy premiums and
retaining counsel for the defendants.Levin, the Court deemed direet claim that officers and
directors allowed the holding company to pay dividends in amounts thatdefrt of cagal by
distributing too much to its investors; and a claim that the officers and directestadvmore
money in the banks even after they had failed, hence downstreaming funds from the holdir
company to its bank subsidiaries where there was no reglisspect that the bank would survive.
In Vieira, the Court found a direct claim in the allegation that the holding company’s directors,
contrary to standard and prudent practices, caused the holding company to subordinatenthe holc
company’s majority interest in an LLC to thataohinority interest holder, which caused the loss
of the holding company’s equity interest in the LLC.

Those situationsshow unique harm timneholding companiegifferent from whathas been
allegedhere. In effect, paintiff has not claimed misuse of holding company fundmfroperly
pay insurance premiums or other benefits to the holding company’s directors amuspffic

improvident payment of dividends to its own investansproper downstreaming of funds to
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RGFC’ssubsidiarie®r similar harnt® And sochehas not demonstrated that he can prevail without
showing injury to he Bank.

Plaintiff objectsthatif the rationale of tese cases is accepted, then, as a practical matter,
an officer of a holding company has no duty to the holding company to protect and preserve i
interests in its principal assets, its subsidiaries, because if there isctiveffemedy for breach
of a duty, the duty is illusory (Docket No. 63 at p. 93). Contrary to plaintiff's understanaing,
subsidiary may maintain an action against its corporate parent or contstingholder See

Murray v. Miner, 876 F.Supp. 51516 (S.D.N.Y. 1995)(so observing in process of examining

issue under Delaware law). In like manner, the sharehofdie subsidiary corporatiomay
assert derivative claimagainst the directors of the subsidiary’s parent for injury to the subsidiary

corporation. See Bokat v.Getty Oil Co., 262 A2d 246, 249 (Del. 1970)(so recogniziirg

connection wittDelaware law) But both scenarios lead to the FDRC— not plaintiff —asclaim
owner.

Asssertion of claims which belong to an insolvent bamgkpart of the process of winding
up the bank’s affairsWhile itis up to the FDIER to determine whether to pursue those claims

Vieira, 702 F.3d at 781 (acknowledging that in pursuit of its rights, the FDIC may tale oy

O Naturally, hose are not the only instances of recognized direct actions. Also recognizedtactivnsreactions (1) founded

on contractual rights; (2p enforce the right to vote, to protect preemptive rights, to prevent thepepdilution of voting rights,

or to enjoin the improper voting of share3) {0 compel dividends or to protect accrued dividend arrearageshdllenging the
use of corporate machinery or the issuance of stock for a wrongful purpose (suches@tt@perpetuate management intoal

or to frustrate voting power legitimately acquired by existing sharehold8y$d enjoin an ultra vires or untuorized act; §) to
prevent oppression of, or fraud against, minority sharehold&rgp compel dissolution, appoint a receiver, or obtain similar
equitable relief; §) challenging the improper expulsion of shareholders through mergers, redemyiher means) to inspect
corporate books and record&0) to require the holding of a shareholders’ meeting or the sending of notieefttend (1) to
hold controlling shareholders liable for acts undertaken in their individyaloities that depress the value of the miyisrihares.
See Carlos DiazOlivo, Corporacionespp. 4193420 (discussing difference between direct and derivative actions with reference
to, inter alia, 2 American Law Institute, Principles of Corporate Governance: Anaarsis Recommendation§ 7.01 com. C
(1994). Plaintiff does ot raise any of these scenarios. On the same subject rmat#?B Fletcher Cyclopedia ahe Law of
Corporations88 59075911 at 486527 (2009 Rev. & 201&017 Cum. Supp.)and Il James D. Cox, Thomas Lee Hazen & F.
Hodge O’NealCorporations § 15.3 at pp. 15.265.27 (ittle Brown & Company199%).
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authorized by FIRREA whh the FDIC determines is in the best interests ofbiduak, its
depositors, or the FDICIit is worth noting thain a related casarising out of the Bank’s failure,
the FDIGR is seeking damagessulting fromnadequat®versight andnappropriateapproval of
risky loans'! In consequence, there is no occasion torémdediesllusory.

Plaintiff urgesthe courto applyGeneral Rubber Co. Benedic109 N.E. 9§N.Y. 1915),

andIn re First Cent. FiancialCorp., 269 B.R. 508Bankr.E.D.N.Y.2001), New York cases that

do not require separate and distinct damages to support a direct(Rcaket No. 63 at pp. 95

98). Their holding, however, is contrary to well established authority in Puerto Riccetanddde.

For that reasonthe court does not find them persuasive. In the end, plaintiff must show that he
can succeed in the absence of injury to the Bank.

Plaintiff maintainsthe claims cannot be considered derivative unless they are brought by
RGFC in its capacity as a shareholder of another corporation and in the name or highttbier
corporation (Docket No. 63 at 94). He argues that because he is not suing forffieers as a
shareholder of the Bank to redress an injury to the Bank or to enforce a duty owed to the Bank, t
claim is direct.Id. A claim is not direct simply because a stockholder classifies it as such in its

complaint. It is the nature of the wrong alleged and not the pleader’s designation or statednntenti

11 See FDIC as Receiver of & PremieBank of Puerto Rice. Victor J. Galaret. seq Civ. No. 121029 (PAD) (Docket No. 1)
where, among other things, the FRIRCdlegesthatregulators repeatedly and continuously warned the Bank’s Board and senior
management that they were not exercisingppraversight, and that internal controls were woefully deficiédt.at 1 50. In
addition, itclaimsthat defendants failed to institute effective internal controls to ensure theg manplied with principles of
prudent risk managemerand that most of the Bank’s classified loans had been approved under weak rahdititéerwriting
standards, including liberal lending practices on construction and lanapmegit loansid. at [ 49, 252253 It characterized
the Bank’s failure as “onefdhe largest bank failures in Puerto Rico’s history, costing the Melmssirance Fund over $1.46
billion in losses.Id. at  1.0n that end, it seeks to reco¥60 million out of failure to supervise the Bank’s lendamddamages
exceedings257 million in connection with 7#ansactions 1d. Similarly, plaintiff claims at Paragraph 19 of the Complaint that
defendantsfailure to implement an effective enterprise wide risk management system alloweid adncentration of highisk
acquistion development and construction loaasdreal estate loans to develop in the subsidiaries’ loan port{@osket No. 1

3 at p. 10) He asks for not less than $278 milliondamages Id. at p. 54. It is difficult not to perceive theubstance of the
allegationsas mirror images of each other.
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that controls. See Lubin, 382 Fed.Appx. at 871 (stating tesRramer v. Western Pacific

Industries Inc., 546 A.2d 348, 352 (Del. 1988)(relying on same test to evaluate whether a caus

of action is direct or derivative under Delaware la®jazOlivo, Corporacionesat p. 419
(focusing on nature of thmjury alleged in the body of the complaint and not on plaintiff's
designation of action to determine whether complaint states a derivativdiect claim) 12B
Fletcher Cyclopedia of the Law of Corporatio8$911, pp. 51&19 (same) The wrong or injury
alleged in the present case makige action derivative, not direct.
E. Withdrawal

As noted above, in December 20pRintiff fled a notice of withdrawal of what he
categorized as Category | Claingee supranote 1;Docket No.1, 45 at p. 5 He expressethat
he was doing so without prejudice to his right to pursue whaiakesferedto as Category 2
Claims Id. He statedhathestood “ready to formalize the withdrawal of the Category 1 Claims
in the manner deemed best by the [c]ourt, such as perhaps, by the filing of anchooemgl@int.”
Id.

Pursuant to Rule 41(a)(1)(A)(i) of the Federal Rules of Civil Procedure, a plaiatyf
dismiss an action without court order by filing a notice of dismissal befi@er®pposing party
serves either an answer or a motion for summary judgment. Defendants have sdreed Ae

motion to dismiss under Fed. R. Civ. P. 12(b)(6) is not the equivalent to an answer mnafonot

summary judgmentSee Universidad Central del CagbInc.v. LiaisonCommittee on Medical

Educ.,760 F.2d 14, 17 (1st Cir. 1985)(so observinggvertheless,saused in th&®ule,the term
“action” denotes the entire controverslyspeaks of “an action,” not a claim an action See

Gobbo Farms Orchardsv. Poole ChemicaCo., Inc, 81 F3d 122, 123 (10th Cir. 1996)(noting

distinction). To that extentjt is applicable only to the voluntary dismissal of all claimgha
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action. See 9 Charles Alan Wright & Arthur R. Millef-ederal Practice and Procedu&® 2362
at 41314 & n.13 (3d ed. 2008 & Supp. 2012)(analyzing issuecatidcting cases)3 Moore’s
Fedesml Practice§ 41.2 [1], [2] and3] at pp. 4129-41-35.

In a casewith multiple defendants, voluntary dismissal of all claims against a single
defendant is permitted, but voluntary dismissal of some claims against padieigiadants is not

allowed. See Hells Canyon Preservation CouneilU.S.Forest Service403 F.3d 683, 68689

(9th Cir. 2005)(analyzing different scenarios under Rule 41ja)plaintiff wishing to eliminate
less than altlaimsin anactionwithout dismissing the case asany of the defendantshould
amend the complaint under Rule 15(&]. Because plaintiff’'s notice attempts to withdraw less
than all claims as to all defendants, it willdoealyzedunder Rule 15.

Rule 15(afjl) providesthat a party may amend its pleadings once as a matter of course
within 21 days after serving it; or if the pleading is one to which a responsive geadiguired,
21 days after service of a responsive pleading or 21 days after service of a motioRwader
12(b), 12(e), or 12(f), whichever is earlidRule 15(a)(2) states that in all other cases, a party may
amend its pleading only with the opposing party’s written consent or the court’s Veace
should be freely given “when justice so requires.”

Given that defendants consented to the withdrawal, the coudongideiplaintiff's notice
as a motion under Rule 15(a), agnt itto remove from consideration tkdthdrawn claims.

See S.E.C. v. Manniorn28 F.Supp.3d 1304, 1307 (N.D. Ga. 2014)(construing motion under Rule

41(a) as an unopposed motion under Rul¢éoldelee the claims to which the motion referred)

Chan v.County of Lancaste013 WL 2412168, at *:87 (E.D. Pa. June 4, 20{8onstruing

plaintiff's request to withdraw as a resgt to amend, and deeming second amended complaint
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amended withouneed forfurther pleading). The Complaint is deemed amended without further
pleadingto eliminate what plaintiff has classified as Categofyaims!?
F. Requests for Leave to Amend
Beyondwithdrawal, paintiff requested leave @mend the ComplaifDocket No. 63 at p.
60). The broad, permissive language of Rule 15(a) does not mean that there are no signdards
which the trial court is to be guided. Leave to amend may be denied when the iequest
unsupported or characterized by undue delay, absence of diligence, futility caithadSee

CalderonSerrav. Wilmington TrustCo.,715 F.3d 14, 19 (1st Cir. 2013)(listing grounds justifying

denial of lave to amend)AponteTorresv. University of Puerto Rico445 F.3d 50, 58 (1st Cir.

2006)(same). For the reasons explained below, the leave request must be denied.

First, therequest was not adequately support@tie liberal language of Rule 15(a) must
be balanced against Fed. R. Civ. P. 7(b)(1), which governs the requirements foticismand
provides that any motion shall be made in writing, shall state with partigutagt grounds

therefor, and shall set forth the eflor order soughtSee Calderonv. KansaDept. of Social and

Rehabilitation Servicesl81 F.3d 1180, 1186 (10th Cir. 1999)(examining interactibiRule

7(b)(1) and Rule 15(n) With that in mind before a request for leave to amend is recognized as a
motion for leave to amerngloperlybefore the court, it must give notice to the district court and to

the opposing party of the basis of the proposed amendn$ag.Roskam Baking Cg Inc. v.

Lanham Machinergo., Inc, 288 F.3d 895, 906 (6th Cir. 2002)(pointing ouwtitourt must have

12|n this sense, the notice of withdrawal IRENTED. To the extent it asks for authorization to file another docurfeethaps..
an amended complaint” (Docket No. 146 abp-it is DENIED. No additional filing is necessary to formalize the withdrawal.
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before it the substance of the proposed amendinelgtermine if the amendment is appropjiate
This element is missing.

At footnote 24 of th012opposition to the motions to dismiss, plaintiff stated in fheat
the “Complaint satisfies the requirements of Rule 12(b)(6) as to all ofaimesc... and [t]o the
extent the [c]ourt disagrees, [plaintiff] seeks leave to amend the Compleiiant to Federal
Rule of Civil Procedure 15(a)(2)” (Docket No. 63 at p..650Thewording is insufficient to sustain
a request to amend with the particularity required by Fed. R. Civ. P. 7tb)Pintiff proffered

no specific language for the court to considgee In re 2007 Novastar Financial, Inc. In re 2007

NovastarFinancial Inc., Seaities Litigation 579 F.3d 878884885 (8th Cir. 2009¥kustaining

ruling denying motion for leave to amergiven that party neither submitted a proposed amended

complaint nor proffered the substancedhe amendmerib the district court)AponteTorres 445

F.3d at 50, 5&%9 (denying leavevhere plaintiffs did nospecifywhat additional facts or claims
might be included imnamended pleading (should one be allowéd)).
Secondany attempt tocure the deficiencwt this juncturewould be unreasonabliate

See RodriguezPérezv. Hospital Damasinc., 769 F.3d 800, 802 (1st Cir. 2014)(recognizing

undue delay as adequate reason to deny motion to ameadhis end, e First Circuit has said

13 He reiterated the request during the January 2017 motion hearing (Transcrif@@ p.

14 See Kuyat v. Biomimetic Therapeutics, Inc747 F3d 435 444 (6th Cir. 2014)(denyingequest to amend that stated,
“Alternatively, Plaintiffs request leave to amend the Complaint in the evainthth Court finds that it falls short of tapplicable
pleading standards in any respigdbudekv. Prudential Securitiesnc., 295 F.3d 875830 (8th Cir. 2002)(denying leave to amend,
for it stated “if defendants motion to dismiss is granted, plaintiffs shouldrb@tfesl to file an amended complaintQalderén
181 F.3d at 1187 (denying request that asked for leave in the event the courneéet¢natadditionalfactsneeded tdoe statell

15 See alspVerheinv. South Bend Lathdnc, 598 F.2d 10611063 (7th Cir. 1979)(denying motion for leave to amendrevhe
proposed amended complaint was attached, and plaintiff's brief in support of toa fiootieave to amend asserted no fagts
support a valid theory of liability that would cure defects in original coimpjdudek 295 F.3d at 880 (denying motion for leave
to amend because plaintiffs did not include a proposed amended pleading and failedb® what changes they would make
avoid dismissal).anham Machinery288 F.3d at 906 (stating that no request to amend the complaint was properly befouetthe
in part because plaintiff never submitted a proposed amendment for the couitug aed did not indicate what allegatiche
amended complaint would contain to support a claim)
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that when considerable time has elapsed between the filing of the compliant anatithre to
amend, the movant has the burden of showing some valid reason for theldel@gnsiderable
time passed herePlaintiff initiated he action in May 2012he former officers moved to dismiss
in September 2012 and October 2042¢ the FDIER did so in October 2012. Plaintiff opposed
dismissal in October 201@ncluding with the oppositiora general request to amendhd the
former officers and the FDIR replied in November 2012 and December 2012. In January 2017,
plaintiff reiterated the general requéstamend (Transcript at p.109).

To justify the delayplaintiff stated that after the motions to dismiss were filed, tivaie
no other activity in the casdd. But that is no legitimate reason for not having movedterzd

with a specific proposalor there washo stay against doing s&ee CalderénSerra 715 F.3dat

20 (denying motion for leave to amebdcause it wasat filed until nearly a year after the
commencement of the action and many months after the fully briefed motions tesdisthiseen
taken under advisement; appreciable delay in the absence of good reasandapiigh to justify
denying a motion foleave to amend

Third, considering the interrelationship between the Bank and the core iatlsgat
breach upon whicplaintiff relies to support the claimso plausible scenario arising out of the
events leading to the Bank’s closing would allow to bypasghe element oinjury to the Bank.
In any suclcasethe action would be derivative and belong to the FBIE As paintiff would

not withstand a motion to dismjssmendments would be futiéend serve no useful purposBee

16 During the motion hearing, plaintifientionedthat the holding company not only owned the Bank but also subsidiaries that
needed to be recapitalized, and specifically directed the court’s attentie® telé&ttgage Corporation (Transcript at p. 60). He
noted that RGFC suffered the loss of its interest in the mortgage compangssheds unique to the holding company; and
therefore cannot be considered a harm to the Bihlat pp. 6661. By the time the FDKR was appointed receiver on April 30,
2010 R-G Mortgage was a subsidiary of the Bank. As the allegations have been ahfiglaintiff cannot show injury
independent of injury to & Mortgage just as it cannot show injury independent of injury to the Bank. Based oadbeiny
discussion,hose actions are derivative and belong to the FRIC
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Hatch v. Department for Children, Youth and their Familie¥4 F3d 12, 19 (1st Cir.

2001)(explaining that if case is not beyond discovery and no summary judgment motion has be
filed, futility exists where proposed amendment “could not” withstand a 12(b)(6pmtui

dismiss.). See alspGlick v. Koening,766 F.2d 265, 268 (7th Cir. 1985)(observing that district

court was justified in denying an amendment where the substance of the propesédant
would not cure the original pleading).

V. CONCLUSION

The withdrawal notice at Docket No. 146 is GRANTED IN PART AND DENIED IN
PART, to eliminate from the court’'sconsideration what plaintiff characterized as Category |
Claims. The requests for leave to amend are DENIE3.to theCategory 2 Gimsbefore he
court,dismissal is appropriate as a matter of law.

Viewing the Complaint as a wholethe allegations show derivative rather than direct
claims. Plaintiff has not demonstrated that he can prevail without showing injury to the Baek.
action belongs to the FDIR. Thereforethe motions at Docket Nos. 32 341, 53 and 54 are
GRANTED. In light of this ruling, plaintiff cannot prevail against XLThe Complaint is
DISMISSED Judgment shall be entered accordingly.

SO ORDERED.

In San Juan, Puerto Rico, thistBday of May, 2017.

s/Pedro A. Delgadélernandez

PEDRO A. DELGADGHERNANDEZ
United States District Judge




