Farb v. Perez-Riera et al
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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF PUERTO RICO

THOMASF. FARB,
Plaintiff,
V. Civil No. 12-1772 (GAG)
JOSE R. PEREZ-RIERA, et al.,
Defendants.

OPINION AND ORDER

Presently before the courtis co-defendaséRerez Riera’s (“Perez Riera”) motion to qu
summons and to dismiss the complaint for insufficsemvice of process (Docket No. 79), Plaintif
opposition (Docket No. 81), and Perez Rierafdydo the opposition (Docket No. 82-1). Up
reviewing the filings and the applicable law, Perez Riera’s motion to quash summ
GRANTED, but his motion to dismiss the complainDENIED.

l. Standard of Review
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Rule 12(b)(5) allows a defendant to seek dismissal for a plaintiff's failure to sufficiently

serve the defendant with proces€bMR.Civ. P. 12(b)(5). The requirements for serving prog
on an individual within a judiciadlistrict of the United Stateme delineated in Rule 4(e)E®: R.

Civ.P. 4(e). This Rule allows a plaintiff to sera defendant pursuant to the laws of the sta
which the defendant is locatedpursuant to federal law. SEeD.R.Civ.P. 4(e)(1 & 2). A district
court may dismiss a complaint for a plaintiff's faildoeeffectively serve a defendant with procsg

SeeBlair v. City of Worcester522 F.3d 105, 110 (1st Cir. 2008). ¢@rthe sufficiency of servic

of process is challenged, thglaintiffs have the burden of proving proper service.” Lopez

Municipality of Doradg 979 F.2d 885, 887 (1st Cir. 1992).

. Factual and Procedural Background

On September 17, 2012, Plaintiff filed the inst@orhplaint with the court. (Docket No. 1.
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Civil No. 12-1772 (GAG) 2

The following day, the Clerk of Court issued suamses to the defendants, including Perez Riera.

(Docket No. 3.) Plaintiff filed an amendednaplaint on November 7, 2011Docket No. 5.) On

February 14, 2013, Plaintiff filed a motion tonge Perez Riera by publication, which Plaint

iff

supplemented on February 19, 2013. (Docket Rbs23.) On March 18, 2013, the court granted

Plaintiff's motion for service by publication. (Dioet No. 59.) The order instructed Plaintiff
“serve defendant Jose R. Perez Riera bytedid publication conforming with Rule 4.6 of t

Puerto Rico Rules of Civil Procedusmnd file a notice of service.”_()jdThe court ordered servig

by publication be made by April 18, 2013. JldDn April 5, 2013, Plaintiff filed a notice of servi¢

by publication (Docket No. 75) and on April 11, 20P&intiff filed a motion for default entry g
to Perez Riera (Docket No. 76).
[Il.  Discussion

Perez Riera claims Plaintiff improperly attpted to serve process upon him by publicat

In particular, Perez Riera argues that the summons published in the newspaper did not con

Rule 4.5(b) of the Puerto Rico Rules of Civil Procedinecause it failed to include a title, to spe¢

the type of action, and to inforRerez Riera of the correct time patito answer the complaint. H
further asserts that the Clerk of Conetver issued summons for publication. (Beeket No. 79.)

Rule 4(e) of the Federal Rules of Civil Procedure provides that service may be accom
by “following state law for serving a summons inaation brought in courts of general jurisdicti
in the state where the district court is located or where service is maee.R.EIvV. P. 4(e)(1).

In Puerto Rico, a plaintiff may see a defendant through publication if specific criteria are met.

! The Puerto Rico Rules of Civil Procedure were amended in 2009P.Bekaws ANN.
tit. 32, app. V. Puerto Rico Rule of Civilddedure 4.6 (“Rule 4.6”) provides for service
publication. _Se®.R. Laws ANN. tit. 32, app. V. R. 4.6. Howeveas of the day of this opinior
there is no English translation for the 2009 RulBse undersigned, being fully bilingual, notes
pertinent part of Rule 4.6 corresponds to Rule 4tbe979 Puerto Rico Rules of Civil Proced
SeeP.R. lLaws ANN. tit. 32, app. lll, Rule 4.5. Accordinglfgr purposes of this motion, the col
will cite the English translation of Rule 4.5. Mathstanding, Perez Riera shall, on or before J
15, 2013, file a certified translation of Rule 4.6 for the record.
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Civil No. 12-1772 (GAG) 3
P.R. Laws ANN. tit. 32, app. lll. R. 4.5. Rule 4.5(b) lists ten pieces of information the sum

must contain including: (1) a title (Service by Edi¢B) type of action, and; (3) the term within

which the person served shall answer the complaint.
Plaintiff fails to address Perez Riera’s asserthat Plaintiff did not include a title and t

nature of the complaint in the summons as requayeBluerto Rico law. He also fails to prove 1

Clerk of Court issued summons for publicatforThe only factor in dispute is whether Plainti

indicated the correct term for Perez Riera to angiae complaint. Perez Riera argues that, bec

Plaintiff is attempting service of process purduanPuerto Rico law, Plaintiff was required

identify the time allowed for Perez Riera to answes complaint as thirty days, as set forth i

Puerto Rico law, rather than twenty one daysetgorth in Federal Rule of Civil Procedure 12

The court finds that Plaintiff used the cot time period in the summons. Even i
defendant is served pursuant to a state lavnodedf service, the federal forms of summons nj
be used. Before the 1993 amendments, Rule pAgaided that a defendant shall serve an ans
“within 20 days after the seioe of the summons and complaint upon that defendagtcept wher
service is made under Rule 4é)d a different time is prescribed in the statute or rule of cout

of the staté. FED. R.Civ. P. 12(a) (emphasis added); see &etler & Keller v. Tyler 120 F.3d

21, 25-26 (2d Cir. 1997). The language referring te fp@riods contained in state law was delg

when Rule 12(a) was amended in 1993. Afteathendments, Rule 12(a) read, “Unless a diffe
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time period is prescribed in a statute of the Whi&tates, a defendant shall serve an answey . . .

within 20 days after being servedtiwthe summons and complaint.”_I€Currently, Rule 12(a

prescribes twenty one days for service ang smthing about borrowing time periods from st

2 Rule 4 of the Federal Rules of Civil Procedure provides:
Issuance: On or after filing the complaint, the plaintiff may present a
summons to the clerk for signature and seal. If the summons is properly
completed, the clerk must sign, seal, and issue it to the plaintiff for service
on the defendant. A summons--or a copy of a summons that is addressed to
multiple defendants--must be issued for each defendant to be served.
FED.R.CIv. P. 4(b).
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law. FED.R.Civ.P. 12(a). “[T]he amendment to Rule 12 specifically superseded all staf

requirements relating to the timewmich to answer.”_Beller & Keller120 F.3d at 26 (“We hol

that under the plain terms of Federal Rule of Civil Procedure 12(a), a defendant has twel
from receipt of the summons to file an answeless a federal statute provides otherwise . . .
if, as permitted by Federal Rule of Civil Procedde), the defendant is served pursuant to a
law method of service and the stédw provides a longer time in which to answer.”); Hiatt v. Ma
Motor Corp, 75 F.3d 1252, 1258 (8th Cir. 1996) (“[F]ederaurt must apply a Federal Rule tc
matter within its scope even where it differsnfr a state rule and could lead to a differ

outcome.”) (citing Burlington No. R.R. Co. v. Woeds80 U.S. 1, 6 (1987)).

Plaintiff did not properly serve summons withire extension of time granted by the co
Rule 4(m) of the Federal Rules of Civil Procedure governs the timing of service of proc
provides in relevant part:

If a defendant is not served within 188ys after the complaint is filed, the
court--on motion or on its own after ngaito the plaintiff--must dismiss the
action without prejudice against that dedaent or order that service be made
within a specified time. But if the plaintiff shows good cause for the failure,
the court must extend the time for service for an appropriate period.
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FED. R.Civ. P. 4(m). In deciding whether or notdgtend the prescribed time period for service,

the court examines whether Plaintiff establistggsot cause” for the untimely service. If Plain{

establishes “good cause,” the court must extend the time for service of process. United

Tobins 483 F. Supp. 2d 68, 77 (D. Mag807). If the plaintiff does not show “good cause,”
court has discretion to dismiss without prejudice or to extend the time periodqutding

Henderson v. United Statesl7 U.S. 654, 662 (1996) (“[Clourtsueabeen accorded discretion

enlarge the 120-day period even if there is no good cause shown.”)) (internal quotatior

omitted) (citations omitted).
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Thus, the court is permitted to grant an agten of time absent good cause. The court finds

no evidence that Plaintiff acted in bad faith and, instead of dismissing the case, exer

discretion and grants Plaintiff an additional term of ten days to correctly serve Perez Riera

tises its
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publication.

IV. Conclusion
For the foregoing reasons, PeRiera’s motion to quash (SRANTED, but his motion tg

dismiss the complaint BENIED. (Docket No. 79.) Instead, thewrt grants Plaintiff an additiong

term of ten days, until May 25, 2013to correctly serve Perez Riera through publicat

Additionally, Perez Riera shall, on or before Jabe 2013, file a certifietranslation of Rule 4.6

for the record.

SO ORDERED
In San Juan, Puerto Rico this 15th day of May, 2013.

S/Gustavo A. Gelpi
GUSTAVO A. GELPI
United States District Judge
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