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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF PUERTO RICO

THOMAS F. FARB,
Plaintiff,

V. Civil No. 12-1772 (GAG)

JOSE R. PEREZ-RIERA, et al.,

Defendants.

OPINION AND ORDER

Thomas F. Farb (“Plaintiff”) brought this action againstekefficid and private trusteés

of the Puerto Rico Science, Technology and Resdatgt (“Trust”) in their individual and official

Doc. 93

capacities. (Docket No. 5.) This actiomsught pursuant to 42 U.S.C. § 1983 (“Section 1983"),

alleging violations of the First Amendment oétbinited States Constitution. Plaintiff also brin
state law claims alleging violations of Artidle § 4 of the Constitution of the Commonwealth

Puerto Rico; P.R. Aws ANN. tit 31, § 3375; Puerto Rico aa100 of June 30, 1959 (“Law 100"

gs

of

P.R. LaAws ANN. tit 29, 88 146t seq. Puerto Rico Law 115 of December 20, 1991 (“Law 11b"),

P.R. LaAws ANN. tit 29, 88 194t seq. Puerto Rico Law 426 (“Law 426”), P.RAlvS ANN. tit 1,
88 601et seqg.and Article 1802 of the Civil Code Buerto Rico (“Article 1802"), P.R.AWS ANN.
tit. 31, § 5141.

The private trustees moved under Federal Rule of Civil Procedure 12(b)(6) to g

ismiss

Plaintiff's claims. (Docket No. 10.) Plaintiffpposed this motion (Docket No. 26), the private

trustees filed a reply (Docket No. 38), andiRtiff filed a sur-reply(Docket No. 50). Thex officio

! Jose R. Perez Riera, Miguel A. Munoz Munhmn Carlos Batlle, Juan Carlos Pavia, and

Edward Calvesbert Julia.

2 Gualberto “Gil” Medina, Fabrizio Bonanni, and Mariano Garcia Blanco.
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Civil No. 12-1772 (GAG) 2

trustees, with the exception of Perez-Riera, misved under 12(b)(6) to dismiss Plaintiff’s claims.

(Docket No. 43). Plaintiff opposedishmotion (Docket No. 70) and tlex officiotrustees filed g
reply (Docket No. 73-13.

After reviewing these submissioasd the pertinent law, the colDENIES the private

trustees’ motion to dismiss at Docket No. 10 BEAINIES theex officiotrustees’ motion to dismiss

at Docket No. 43.

l. Standard of Review

“The general rules of pleading require a $lod plain statement of the claim showing that

the pleader is entitled to relief.”_Gargano v. Liberty Intern. Underwriters 3n2.F.3d 45, 48 (19

—

Cir. 2009) (citations omitted) (internal quotationrkgomitted). “This short and plain statemé¢nt

need only ‘give the defendant fair notice ofawlthe . . . claim is and the grounds upon whigh it

rests.” Id.(quoting_Bell Atl. Corp. v. Twombly550 U.S. 544, 555 (2007)).

Under Rule 12(b)(6), a defendant may movditmiss an action against him for failure|to

state a claim upon which relief can be granted. FeeeR. Civ. P.12(b)(6). To survive a Rul

12(b)(6) motion, a complaint must contain sufficitamtual matter “to state a claim to relief that

plausible on its face.” Twombl¥50 U.S. at 570. The court stulecide whether the complai
alleges enough facts to “raise a rightatef above the speculative level.” kt.555. In so doing,

the court accepts as true all well-pleaded factdaas all reasonable inferences in the plainti

11

S

f's

favor. Parker v. Hurley514 F.3d 87, 90 (1st Ci2008). However, “the tenet that a court must

accept as true all of the allegations containeddonaplaint is inapplicable to legal conclusiong.”

Ashcroft v. Igbal 556 U.S. 662, 678 (2009). “Threadbare recitals of the elements of a cduse of

action, supported by mere conclusory statements, do not sufficg€itidg Twombly, 550 U.S.

at 555). “[W]here the well-pleaded facts do not permit the court to infer more than the

® Perez-Riera moved to join the motions to dismiss filed by the privagxanfficiotrustees.
(Docket No. 88.)

mere
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possibility of misconduct, the complaint has alleged-but it has not ‘show[n]’ -‘that the plegder is

entitled to relief.” 1gbal 556 U.S. at 679 (quotingeB. R. Civ. P.8(a)(2)).
A plaintiff need not allege sufficient facts to meet the evidenpama faciestandard. Se

generallyRodriguez-Reyes v. Molina-Rodrigyé4.1 F.3d 49 (D.P.R. 2013rima facieelements

“are part of the background against which a gilaility determination should be made.” kt.54
(external citations omitted). “[T]he elements gfrana faciecase may be used as a prismto s
light upon the plausibility of the claim.”_Idemphasis added).
Il. Factual Background

In late 2009, Garcia Blanco suggested Plaintiff as a possible candidate for the

11%

hed

Trust’s

Executive Director. (Docket No. 5 1 20.) Aettime, Plaintiff was residing in Boston and “was

President of an early stage medical devigamany which was developing a product for pros

ate

cancer.” (Id 21.) According to Plaintiff, Perez Riees Chairperson of the Board of Trustees,

and theex officiotrustees represented to Plaintiff durthg recruitment process that they would
working towards the Trust’s stated science and technology objectivedly @2-24, 26, 30.) |

December 2009, Plaintiff was hired as Executive Director of the Trust. @8.) Under his

be

—

employment contract, Plaintiff had “primaryponsibility for managing, supervising and operating

the day to day operations, activities and affairs of the [Trust], as directed by the Board of Tr
(Id. 1 27.) In one of Plaintiff's first initiatives, the Board approved Plaintiff's budget and I
plan. (1d.1 28.)

When Plaintiff was hired, there were two vaiganvate trustee positions and a third posit
became vacant in September 2010. (Docket N®&B)fAccording to Plaintiff, Law 214 of 200
(“Law 214”), the Trust’'s Enabling Act, requires the Board of Trustees be composed of
members: fiveex officiotrustees and six trustees from the private sector. (BB.) Plaintiff
attempted to persuade the Board to fill the vacant positions, but alleges df#ciotrustees

delayed to preserve their majority. (Kl.32.) Perez Riera ignored or indefinitely postpo

Istees.”

iring

on

4

eleven

ned

Plaintiff's attempts to schedule interviews betweerethefficiotrustees and candidates nominated
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by the private trustees. (If1.33.) He interviewed one candidate nominated by the private tru
but instead chose to propose two candidatesaiikn who were less quaétl for the position._(Id
11 34-35.) The two candidates proposed by PereaRiere loyal to the New Progressive P4
(“NPP”) administration and would not pose an obstacle to the private agendaexf dffiecio
trustees. (I1df 36.) One of the candidates workedUasder Secretary at the Department
Economic Development and Commerce (“DEDC”) and reported directly to Perez Riera,
Secretary of DEDC. (Docket No. 5 1 2, 36.) Pndy, half of the priva trustee positions rema

unfilled and theex officiotrustees maintain a majority of the Board. {&7.)

According to Plaintiff, Law 214lso requires the Trust to eroglan internal auditor._(ld.

1 38.) This position was unfilled at the time Plaintiff was hired. ) (I8rior to Plaintiff's

stees,

Arty

of

Wwho is

n

recruitment, the vacant General Auditor position was cited as “Internal Control Deficiengy” in

external audits._(Id] 39.) Plaintiff proposed a candidate for the internal auditor position, but
Riera and thex officiotrustees stated they would havéiterview the candidate before present
him to the Board for a vote. (1§ 40-41.) Perez Riera interwied the candidate, but refused
decide whether to present the candidate to treedo(Docket No. 5 § 42 Plaintiff alleges Pere
Riera’s actions “were an attempt to passivelyck the hiring of any personnel that would
incompatible with, or limit the resources he could later dedicate to, his private agenda
[Trust].” (Id. 1 43.) As a result, the Trust had twelve unfilled positions) (Id.

Perez Riera and thex officiotrustees also prevented the celebration of Board meetingy
1 44.) “The celebration of Board meetings wigal ¥o the normal functiomig of the [Trust] becaus
Farb needed the Board'’s approval for any expenditure over $50,0001"48d. By avoiding Boary
meetings, Plaintiff could not comply “with trepproved hiring plan and the [Trust’s] statutc
objectives.” (1df 46.) Plaintiff was unable to conveneaBid meetings due to obstacles create
Perez Riera. (Docket No. 5 1 48.) One of jimifications for Plaintiff's dismissal was th
infrequent celebration of Board meetings. )1d.

Inlate 2010, Perez Riera secured the present propose an amendment to Law 214.

Perez

ng

to

N

be
for the

L (1.
e

I

Dry
I by

e
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1 49.) The proposed amendment (“PS1839”) “would permit the [Trust’s] resources to be destined

to any activity which would promote the ‘geneealonomic development of Puerto Rico.” (Td

50.) According to Plaintiff, thimodification to “the legally defied mission and use of the [Trust

funds” would allow Perez Riera and tie officiotrustees “to steer the [Trust] away from its fo¢

on science and technology.” (Fff 49-50.) Plaintiff claims PS188&s part of Perez Riera’s plg
to “turn the [Trust] into an instraent of his political agenda.” (1§.51.) Plaintiff testified befor
a Senate committee considering the bill and was asked abeutdffeciotrustees’ actions to bloc
the implementation of Law 214. (Docket No. 577) In early 2011, Platiff began lobbying for
amendments to PS1839 to protect the Trust’'s original purpose. | &3.) His suggeste
amendments to PS1839 were not introduced into the bil). Rlidintiff enlisted the help of sever

NPP members of the legislature to secure adedquactioning of the Trust and implementation

s]
us

LN

11%

d
Al

of

Law 214. (1df54.) As aresult, Perez Riera and Riffijmmong others, attended a private meeting

called by Senate President Thomas Rivera Schatz{ §6.) In the meeting, Perez Riera lear

that Plaintiff provided legislatures with infoation regarding Perez Riera’s actions. ) (Flaintiff

hed

alleges Perez Riera requested the trustees’ ajtetn prepare a memorandum regarding Plaintff’'s

performance as Executive Director in order to plasheme to terminate him. (Docket No.5 1!
Plaintiff alleges the memorandum was not a prodtiahy objective analysis, but a “direct react
to Farb’s actions.” (1df 59.)
During summer 2011, Plaintiff spoke to severalsggapers about the Trust’s problems.

1 60.) Plaintiff stated that thex officiotrustees were trying to control the activities of the Trus
blocking the implementation of Law 214. (ldPerez Riera sent Plaintéh email to ensure Plainti
would not create any further controversy at a jonesly scheduled speaking engagement with
President’'s Commission on the Status of Puerto Rico.f®d..) Later, Perez Riera schedule
Board meeting to discuss the attorneys’ memorandumy @2.) Plaintiff alleges the meeting w
scheduled in violation of the Trust’s Bylaws. (Docket No. 5 {62.) The meeting was cancel

the private trustees objected. (1d63.)

58.)

on

d.
t by

the
d a
s

bd after
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In July 2011, Plaintiff called for an investigan into the actions of Perez Riera, éxeofficio
trustees, and the law firms of the trustees and the Trust. | (6d.) Reviewing the billing
statements, Plaintiff noticed Perez Riera ancthefficiotrustees were performing work that W
not compatible with the objaees of the Trust. _(Idf 65.) Thex officiotrustees gave the law firn
and an independent investigator power to itigate Plaintiff’'s actions with the Trust. (1§ 66,
68, 70.) Plaintiff alleges the investigation wagi@ans to fabricate just cause where there was
in order to terminate Farb immediately and withioating to comply with the severance claust
his contract.” (Id. 69.) Plaintiff petitioned NPP members of the legislature to ope
investigation into the Trust’'s activities. @¢bket No. 5 T 67.) In August 2011, the House
Representatives presented Drafs&ation No. 1758 to conduct a forniavestigation of the Trust’
activities. (Id) The investigation was never conducted.)(Id.

In October 2011, Plaintiff was terminated. (fd72.) Plaintiff allege“the reasons cited fqg
his termination were the findings of the ‘indepent’ investigation,” though he never receive
copy of the results of the investigation. )Idccording to Plaintiffhis unlawful termination wa
in retaliation for his efforts to pursue the objectives of the Trustf (18.) Plaintiff further allege
his efforts to bring the Trust in compliance witthEnabling Act were in direct conflict with tles
officio trustees’ vision for the Trust. (Diket No. 5 | 73-74.) Perez Riera and eieofficio

trustees also “attacked” Plaintiff in the press. {ld5.) They said Plaiffiti‘'was terminated for hig

mismanagement of the [Trusthd his administrative inability to perform his contractual dutigs.

(Id.) On October 19, 2011, Governor Luis Fortuno signed PS1839 into law] 1&) Plaintiff
claims the Trust's resources may now be useards any type of economic activity, whether
not it relates to science and technology. )(ld.
[ll.  Discussion

A. Order to Show Cause

On February 26, 2013, the court ordered the padisisow cause as to why Plaintiff’s Fif

Amendment political discrimination and retaliation claims should not be dismissed. (Dock

as

S

none
b Of
n an

of

\"ZJ

-

d a

U7

[72)

or

et No.
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30.) Subsequently, the First Circuit issued Rodriguez-Reyesh clarified that Plaintiff does nq

need to allege sufficient facts to meet the evidenparga faciestandard at the motion to dismi

phase. Consequently, the court abstains fr@king this determination on the First Amendm

ent

claims, reserving it for the summary judgment stagewever, the court will discuss whether the

Trust is a private or public entity. This issue was presented by the parties in their mof
compliance with the court’s order to show caasé is pertinent to the outcome of severa
Plaintiff's claims that protect the rights of pubtifficers and employees. If Plaintiff is a priva
employee, the claims protecting public employsesld be dismissed because Plaintiff will hg
failed to demonstrate a government action.

As expected, the trustees argue the Trust iszatprentity and that Plaintiff, being a priva
employee, does not have First Amendment protectitimrespect to the trustees. In support of {
assertion, the trustees claim that the Eikps of Motives of Law 208 of 2011 (“Law 208
expressly recognizes that the Trust is a “private non-for-profit trust.” (Docket No. 38
However, the trustees did not submit a certitigdlish translation of this provision and do 1
present any other arguments in support of thesedion. Even if the trustees had submitte
certified English translation dfhe Exposition of Motives of La®08, it is unclear whether such
self-defined characterization would be sufficient in light of Plaintiff's evidence to the contra

Plaintiff refers to several provisions of L&4&4 to support his assertion that the Trust

public entity. Plaintiff points out that Law 21érders upon the Trust the power to delegate

ions in
of
te

Ve

his

at 3.)
jot
da
a
ry.

IS a

the

execution of measures, plans, and projects to any agency of the government of Pu€rto Rico.

(Docket No. 70 at 10.) Furthermore, the Trust receives public fuRdintax exempt,and is

4P.R. Laws ANN. tit 23, § 695c.

®>The Trust is funded by “[tlwenty perce@0o) of the moneys covered into the Econoinic

Development Special Fund administered by therfuRico Industrial Development Company|.

.." P.R. laws ANN. tit 23, § 695d(a)(1). It is also funded by a “special appropriation of

five
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subject to the duties and powers of the Office of Management and Bu@dsgt.

After reviewing Law 214, and lacking a persuasive argument from the trustees, th
finds the Trust is a public entitipr purposes of the instant motions to dismiss. Based o
aforementioned, there is no legal conclusioruggpert a finding that the Trust is a private ent

B. Private Trustees’ Motion to Dismiss

In their motior to dismiss the private trustee argue that: (1) on its face, the amendgd

complain fails to state¢ a claim agains them (2) Plaintiff cannot include them for jurisdictional

purpose only; (3) they are immune from liability unde the applicabl¢statute anc (4) pursuar to

Fraguada v. Hosp. Auxilio Mutt2 all non-contractu: claims excep Law 115 are time-barred.

(Docke No.10.) With respect to the private trustee’s first and second arguments, the parties
whether Law 214 or Law 208 applies and whether the party to the employment agreementw
the Trust or includes the trustees.

1. Law 214 of 2004 and Law 208 of 2011

Either Law 214 or Law 208 applies to the ardtcase. Plaintiff argues his claims w

e court

n the

ty.

dispute

AS solely

ere

properly raised against the trustees pursuamatw214. (Docket No. 26 at 3.) The trustees argue

that all of Plaintiff’'s claims should be raisededg against the Trust pursuant to Law 208. (Dogket

No. 10 at 11-12.)

million dollars ($5,000,000) from the Public Ingmements Fund for fiscal year 2004-2005 .

“[flive million dollars ($5,000,000) per year begiing each fiscal year 2005-2006, proceeding frrom
the balance of the moneys collected on accoutiteofederal excise taxes sent to the Department

of the Treasury of Puerto Rico each fiscal year,” among other mone\at. (&)(3)(4).

® P.R. Laws ANN. tit 23, § 695g.

"P.R. LAws ANN. tit 23, § 695i.

8186 D.P.R. 365, 2012 PR Sup. LEX184 (2012). The private trustees filed a certif
English translation at Docket No. 13-2.

ed
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Law 214 provides that the Council of Trustees"ti@s power to sue and be sued as trusjees
as representatives of the TrustP.R. lLaws ANN. tit 23, § 695c. Law 208, which amends the
Trust’s Enabling Act, states in Article 4(a):

The Trust, as a juridical entity with itsvn personality shall have all of the
powers and faculties expressly canéel upon it by the Deed of Constitution,
subject to Articles 834 to 860 and 863 to 869, inclusive, of the Civil Code of
Puerto Rico of 1930, as amended, todk&nt that they are not contrary to
this Law, including the right to sue and be sued. (Docket No. 13-1.)

Plaintiff argues that Law 208 does not haveoactive effect and that Law 214 applieg to
his case. The private trustees do not dispute 2@8vdoes not have retroaaieffect and that all
the factual allegations in the amended complaicurred prior to the passage of Law 208. Thus,
the court finds that Law 208, not being retroactiseénapplicable and that Law 214 applies to this
case.

The private trustees argue Plaintiff needeslimthe Trust because it has always had itsjown
legal personality. (Docket No. 10 at 11-12.)wL.208 provides the Trust with its own personality

in the language itself, while Law 214 provides frust with legal existence through Articles §49

and 853 (Docket No. 61-1 at 2.) Thdyrther argue that the PueiRico Court of First Instanc

D

° The parties offer their own undified translations of P.R.Aws ANN. tit 23, § 695c(a)
The parties’ translation gives the council of teest “the power to sue and be sued as Trusteps
representation of the Trust” rather than “as representativestio¢ Trust.” (Docket Nos. 26 at 2
& 61-1 at 2.) This court finds that the partigginslations may change the meaning of the Board
of Trustees’ powers and will only consider the official translation.

19 Article 849 of the Puerto Civil Code provides:
The legal existence of a trust shalglveat the time when the trustee accepts
the mandate and, once accepted, the mandate becomes irrevocable. The
acceptance may be express or implied,implication being based on the
acts of the trustee in furtherance of the trust.
P.R. Laws ANN. tit 31, § 2556.

Article 853 of the Puerto Rico Civil Code provides:
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ruled that the Trust has legal personality. (Docket No. 71-1.) The codstthiat even if, as the

trustees argue, the Trust always had a legal personality, this does not provide an exclusivg

for Plaintiff, thereby barring all suits against thestees. Law 214 clearly states that the Col

b remed

ncil

of Trustees has the power to sue and be stibdrefore, pursuant to Law 214, the trustees can be

sued.

2. Employment Agreement

The employment agreement also suggests Hfaiati sue the trustees. The private trusfees

argue that they are not parties to Plaintiff'spbsgment agreement and that Plaintiff was required

to sue the Trust. (Docket N88 at 16.) “Ordinarily, a court nganot consider any documents th
are outside of the complaint, not expressly incorporated tlean, unless the motion is convert

into one for summary judgment.”_Alt. Enerdgc. v. St. Paul Fire & Marine Ins. C@67 F.3d 30

33 (1st Cir. 2001) (quoting Watterson v. Pa@@7 F.2d 1, 3 (1st Cir. 1993)However, there is

“narrow exception ‘for documents the authenticity of which are not disputed by the parti
official public records; for documents centralglaintiffs’ claim; or for documents sufficientl
referred to in the complaint.”_Idquoting Wattersor987 F.3d at 3). Here, the private trustegs
officiotrustees, and Plaintiff discuss the employnagmeement and do not dispute its authenti¢i

The first sentence of the employmeagreement states: “This EMPLOYMEN
AGREEMENT (“Agreement”) is made and entegedof this 28th dagf December, 2009, by an
between Thomas Forest (the “Employe@hd THE TRUSTEES OF THE PUERTO RIC
SCIENCE, TECHNOLOGY AND RESEARCH TRUST (th&rust”).” (43-1 at 1.) Although

The legal existence of a trust shall terminate at the time decided upon by
express and personal agreement of all parties or at the time decreed by a
court of competent jurisdiction.

P.R. Laws ANN. tit 31, § 2560.

1 The private trustees attached an empleynagreement missing pages. (Docket No.
1.) Theex officiotrustees filed a complete employment agreement. (Docket No. 43-1.)

at

38-
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“Trust” is included in parenthesis, the sentenceuides the trustees of the Trust. Crucial to

the

court’s determination is that below the sentence, the employment agreement lists the names of all

theex officioand private trustees, ()JdFollowing the list, the agreeant states the “Trustees gre

represented in this act by the President of thedo& rustees, Jose R. Perez-Riera . . ..” dld.

1-2.) The employment agreement was signed byfffaind the DEDC, aatig on behalf of Perez

Riera. (Id.at 13.) The trustees were being represented when the Deputy Secretary signed the

agreement on Perez-Riera’s behalf. The agreemamtralicates that “the Board of Trustees

authorized the execution of this Agreement with the Employee. a{l2.)

The private trustees argue it is clear Plaimidirked for the benefit ahe Trust and not foy

the benefit of the trusteés. They quote the agreement: “The Employee [Farb] has pri
responsibility for managing, supervising and operating the day to day operations, activit

affairs of the Trust . . . .” (Docket No. 38 at 16.) However, the private trustees fail to qu

nas

mary
es and

pte the

entire sentence. The sentence concludes with the phrase “as directed by the Board of T[rustees.

(Docket No. 43-1 at 2.) They also quote theeagrent that indicates the employee shall “de
his best efforts and business time and attertiothe performance of his duties as Execu
Director and to promoting the besterest of the Trust.”_(1§. Even if Plaintiff needed to act in t
best interest of the Trust, the reasons st fisbve show the employment agreement was bet
Plaintiff and the Board of Trustees.

Accordingly, the court finds Plaintiff can sue the trusteedMIES the trustees’ motion
to dismiss Plaintiff's claims against them.

3. Immunity

The private trustees claim they amtitled to immunity granted by Law 268 Article 3(h)

12 Theex officiotrustees present the same argument. (Docket No. 43 at 12.)

13 The private trustees argue they are entitbeichmunity granted by the Trust's Enabliy
Act, but quote Article 3(h) of Law 208 instead.

ote
ive
e

veen

v}

19
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of Law 208, which amends the Trust’s Enabling Law, states:

The members of the Board of Trustees shall not be responsible in their

personal capacity in cases claiming monetary compensation for damages

derived from their actions, or the breach of their fiduciary duties, as members

of the Board of Trustees, except fotians or omissions that are not in good

faith or that consist of intentionahproper conduct or willful violations of

E)he law, or for any transaction where the member receives an undue personal
enefit.

(Docket No. 13-1.) The courfils Law 214, and not Law 208, applicable in this case. Assu

ming

arguendothat Law 208 applies, the private trustees admit the immunity granted to the trustees is

qualified, not absolute. (Docket No. 10 at 13.)
Accordingly, the private trustees’ motion diismiss Plaintiff's claims against them
immunity grounds i©DENIED.

4, Non-Contractual Claims**

The private trustees argue that all non-cactual claims, except Law 115, are time-barred

pursuant to_Fraguadaln his opposition to the motion to digs, Plaintiff states, “The Private

Trustees were sued as parties to a contractder do preserve a contractual claim.” (Docket

26 at 4.) He further states, “In the present casas already been clearly stated that the Pri

Trustees were included for purposeshs breach of contract claims.” (lat 5.) It is clear from

NO.

vate

Plaintiff's opposition that the private trustees werduded in the complaint for purposes of {he

breach of contract claims only. Accordingly, presate trustees’ argument that all non-contrac

4 The private trustees are included in the amended complaint “solely for jurisdicti
reasons. (Docket No. 5 1 7-9.) The amended conmplanly mentions private trustees twice

the genere allegations First, Plaintiff alleges, “His voie was not the only critical voice however,

asthethreeprivate Trustee sen adetailecpersoneletteito Governo Luis FortuncBurse in April

2011 denouncin Pere:Riera’sblockinc of the activities of the [Trust], calling for correctiveaction
ancsupportincFarb’s capabilitie;anc effortsalthe [Trust].” (Id.al155.) Second, Plaintiff allege
that a board meeting Perez Riera scheduledalation of the Trust’'s bylaws “was eventual
cancellerduetothe objection:anc publicdenouncemenof the private Trustees. (Id.al 1 62-63.)

ual

bnal
in

U7

ly
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claims, except Law 115, are time-barred pursuant to Fragsiataplaced> The only claims the

complaint alleges against the private trustees are for breach of contract.
B. Ex Officio Trustees’ Motion to Dismiss
1. Colorado River Abstention
In their motion to dismiss, thex officiotrustees maintain that the court should refrain fi

exercising jurisdiction pursuant to the abstention doctrine set forth in Colorado River

Conservation Dist. v. United State4 U.S. 800 (1976). According to tieofficiotrustees, thig

matter should be litigated through proceedings Bftaiready filed against them in state cotir{.

“It has long been established that the presesf parallel litigation ira state court will no

in and of itself merit abstention in fe@écourt.” Jimenez v. Rodriguez-Pag&87 F.3d 18, 27 (19

Cir. 2010). Accordingly, the Supreme Court h&lht the surrender of jurisdiction in favor

om

Water

[

—

Df

parallel state proceedings for reasons of ‘wise judicial administration’ is permissible gnly in

‘exceptional’ circumstances. Villa Marina Yacht Sales v. Hatteras Y,a@b$fsF.2d 7 (1st Cirf

1990) (citing_Colorado Rive#24 U.S. at 818). The First Circuit has warned that the Colg

River abstention is to be approached with greatioauwith “[o]nly the cleaest of justifications”

warranting dismissal. Jimene®97 F.3d at 27 (quoting Colorado Rivé24 U.S. at 819).

The First Circuit held the Colorado Rivabstention doctrine applies if a two-part tes

satisfied. _Valle-Arce v. P.R. Ports Autk85 F. Supp. 2d 246, 254 (D.P.R. 2008) (citing H

Block Tax Servs., Inc. v. Rivera Alicea70 F. Supp. 2d 255, 266 (D.P.R. 2008)). The court 1

rado

tis
%R

nust

first determine “whether the actionsthe state and federal forums are parallel,” that is, “if they

involve the same parties and substantially identizains, raising nearly identical allegations &

15 Both parties agree Fragauddimited to non-contractualaims. (Docket Nos. 10 at 14
26 at 5.)

18 Plaintiff filed a counterclaim against the Trirsthe Puerto Rico Court of First Instang
(Docket No. 63-1.)

nd

e.
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issues.”_Id(internal quotation omitted). Second, the court must consider and balance a nu

mber of

factors set forth in_Colorado Rivéo determine whether “exceptional circumstances” justify

abstention._Idat 250-51. The factors set forth in the “exceptional circumstances test” incliide:

(1) whether either court has assumed jurisdiction over a res; (2) the
[geographical] inconvenience of the federal forum; (3) the desirability of
avoiding piecemeal litigation; (4) the order in which the forums obtained
jurisdiction; (5) whether state or fedElawv controls; (6) the adequacy of the
state forum to protect the parties’ interests; (7) the vexatious or contrived
nature of the federal claim; and (8) respect for the principles underlying
removal jurisdiction.

Jimenez597 F.3d at 27-28 (citing Rio Gran@enty. Health Ctr. v. Rullgr897 F.3d 56, 71t

72 (1st Cir. 2005)). “No one factor is necessarily determinative; a carefully considered jugigment

taking into account both the obligation to exercise jurisdiction and the combination of factors

counselling against that exercise is required.” Colorado RAZ&r U.S. at 818-19.

Although Plaintiff's amended complaint seems to be a duplicate of his amended countgrclaim

in state court, the parties in each suit are differ€Docket Nos. 5 & 63-) The Trust brought su

—~+

against Plaintiff in state court, while Plaintifftims case brought suit against the trustees. Thus, the

first part of the two-part test is not met. Eveth# parties in both suits were the same and the|first

part of the test was satisfied, the Colorado Rigetors weigh against abstention.

The court quickly summarizes the neutral fagsmt forth in the “exceptional circumstanges

test.” Both forums are in Puerto Rico andrfore equally convenient (second factor); the Puerto

Rico forum is well-equipped to protect the partiggerests (sixth factor); and there is noth

vexatious or contrived about Plaintiff's federal claims (seventh factor).

The parties dispute the remaigifive factors. Although thex officiotrustees argue that the

ng

sameres (first factor) is being litigated in state and federal court, the court finds this case cgncerns

the resolution of contractual disputes and gmees rooted in federal rights. There isegat issue

in this action. This factor doest weigh towards abstention. Tépeofficiotrustees also argue th

pt

both forums may issue conflicting decisions amte a piecemeal litigation (third factor). “Weight

may be afforded to the piecemeal litigation factoly where the implications and practical effe

Cts




© 00 N oo o A~ W N P

N RN N N NN N DN P B P P B P PP P
© N o O~ W N P O © © N O 0 A~ W N P O

Civil No. 12-1772 (GAG) 15

of litigating the parallel actions provide an exceptional basis for surrendering federal jurisdiction,

such as a clear competing policy or some sppe@mplication.” _Nazario-Lugo v. Caribevisign

Holdings, Inc, 670 F.3d 109, 115 (1st Cir. 2012) (citing Jimere¥7 F.3d at 29). Thex officio
trustees, however, do not discuss the piecerfaeabr and do not present the court with

exceptional basis to give weight to the piecemeal factor.

an

The ex officiotrustees further claim that the state court obtained jurisdiction befofe the

federal court (fourth factor). “[T]he order imhich jurisdiction was taken is not a mechani

concept automatically favoring the party who filestfibait rather a concept that favors the case

ical

that

is the more advanced at the time @worado Rivebalancing is being done.” Elmendorf Grafi¢a,

Inc.v. D.S. Am. (East), Inc48 F.3d 46, 52 (1st Cir. 1995). Pl#iradmits the state case was filed

first, but that both courts are currently entertaining initial dispositive motions.

Theex officiotrustees further argue that state law oalatPlaintiffs claims (fifth factor)

“It is only in ‘rare instances’ that the presemdestate-law issues creates any momentum toward

deferring to pending local litigation under the Colorado River doctrine.” Nafaita-.3d at 118,

“Such a rarity may arise where the state-law isquesent particularly novel, unusual or difficy

guestions of legal interpretation’ that are best left to state court resolutiduitifady ElImendorf

t

48 F.3d at 52). Thex officiotrustees do not discuss this facabrll and fail to even suggest that

the claims involving local law constitute such a rarity.

Lastly, theex officiotrustees claim that Plaintiff elext to forego his right to litigate i
federal court when he failed to remove the casmfstate court (eighth factor). “This factor
relevant if a plaintiff attempted to evade fy@dicy choice implicit in 28 U.S.C. § 1441 that only

defendant may remove a lawsuit from state court to federal court.” Valle-B88d-. Supp. 2d g

254 (citing Villa Marina 915 F.2d at 14). “It applies wherdwaal filing in state and federal forums

has the same effect as if the plaintiffdhactually removed the original suit.”__IdThe ex

officio trustees do not describe their complaint irestaurt. The court, therefore, cannot detern;

=)

S

—

ine

whether the state suit would have the same edfeftPlaintiff had removed the Trust’'s complajnt
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from state court. Furthermore, as already dised, the parties in the state and federal forum
different and the amended complaint in the instarg dags not have the same effect as if Plai
had removed the original state court action.

After careful consideration of the Colorado Riviactors, thereare no exceptiona

circumstances present that justify abstention feamrcising federal jurisdiction. Accordingly, tk

court DENIES the ex officiotrustees’ motion to dismissdicase pursuant the Colorado Ri

abstention.
2. State Law
a. Breach of Contract

The ex officio trustees claim that the breach of contract claim against them sho
dismissed because they were not part of thel@gment contract. (Docket No. 43 at 27.) TH
further argue that even if theyere part of the employment caoatt, they did not breach any of t
conditions of the contract. They state, “Tdmntract was clear and unambiguous in stating
Plaintiff was to act in accordance of the Trusteesiovi of the Trust and their instructions . .
(Id. at 29-30.) They further state that “Plaintiff'diglations within the contract were to follow tf
instructions of the Trustees, whether he agreed with their vision of the Trust or_noat 30d)

Plaintiff argues that the breach of cautrclaim “lies in the fact that thex officioTrustees
falsely represented to Mr. Farb during his recreittrprocess that it was their intention to com
with the Trust’s statutory obligations.” He further stateethefficiotrustees “fabricated an excu
to terminate him and did not comply with theimt¢ractual obligations triggered in the event @
dismissal without just cause.” (Docket No. 70 at 4.)

As already discussed, the trustees were & pathe employment agreement. Further,
amended complaint contains sufficient facts alleging d¢xe officio trustees made falg
representations during contractual negotiations.pdrticular, Plaintiff alleges that during tf
recruitment process, thex officiotrustees misled him to thinkeiz would comply with the Trust’

statutory objectives. (Docket No{{ 12, 78.)

5 are

ntiff

er

ild be
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e
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Accordingly, theex officiotrustees’ motion to dismiss Plaintiff's breach of contract cl
is DENIED."
b. Defamation
Theex officiotrustees argue that Plaintiff’s clafor defamation under the Libel and Slang
Law and the Constitution of Puerto Rico should be dismissed.

Under Puerto Rico law, defamation follottr® common law tradition. Aponte v. Calderg

284 F.3d 184, 197 (1st Cir. 2002) (citing Villanueva v. Hernandez 1884 WL 735303, 28 P.R

Offic. Trans. 618, 128 D.P.R. 618, 646 (1991)). prove defamation under Puerto Rico law
private plaintiff must show: “(1) that the allafelefamatory statements are false; (2) that

defamatory statements (written or spoken) were negligently made to another; and (3)

Aim

ler

the
that the

plaintiff suffered damages.” Ojeda-Rodriguez v. Zag&$é F. Supp. 2d 240 (D.P.R. 2009) (citing

Torres Silva v. EI Mundo, Ind.06 D.P.R. 415 (6 P.R. Offic. Trarb81) (1977)). Regarding intef

when the defamed party is a public official or figuthe plaintiff must show “that the informatig
was published with actual malice or with knowleddets falsity or with reckless disregard
whether it was false or not.”_Villanueva991 WL 735303.

Here, Plaintiff alleges the defamatory statements are false. He claiexsdfiieiotrustees
“attacked [him] in the press, falsely alleging tfied] was terminated for his mismanagement of
[Trust] and his administrative inability to perim his contractual duties.” (Docket Nc{%5.) He
also alleges he suffered damages. He claims the defamatory publications “caused harn|
professional and personal reputation.”_ d.23.)

Defendants argue that the amended complddes not mention “the contents of thg

alleged attacks, the date those statements were made, and in which media outlet those

" Theex officiotrustees only moved to dismiss Plaintiff's breach of contract claim b
on false representations under the first cause of action. (DockefIN6756.) They did not mov
to dismiss the breach of contract claim based oodh&act obligations, such as salary adjustmé
reflecting cost-of-living increase, reimbursements for health care payments or office re
noncompliance with the severance clause under the second cause of actiat{ | @&-95.)

the

1 to [his]

se

SUPPOSE

ased

bNts
nt, and
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attacks were made.” (Docket No. 43 at 31-3Bhey also argue Plaintiff's pleaded facts do
support his claim that the statements welgefand negligently made to another. @ti33.) The

amended complaint mentions the content of the statements, that thefalserand made in th

not

]

press. (Docket No. % 75.) As for the date the allegedtsments were made, that objection asks

for factual specificity that is not required in a complaint. Slpba Biomedical & Diagnostic Corp.

v. Philips Med. Sys. Netherland B828 F. Supp. 2d 425, 435 (D.P.R. 2011) (finding precise g¢ates

and times of alleged statements areraqtiired in a complaint) (citing TwomhI$50 U.S. at 55%

(noting that complaints do not require “detailed factual allegations”)). Finally, the am
complaint does not specifically mention the alkkgeatements were negligently made. Howe
the court notes the elements girana faciecase do not need to be established in a complain
finds that Plaintiff's amended complaint is saiintly well-pleaded to pass Rule 12(b)(6) mus
Viewing the facts in the light most favorable taintiff, the amended complaint plausibly statg
claim for relief from defamation.
Accordingly, theex officio trustees’ motion to dismiss Plaintiff's defamation claim
DENIED.
C. Law 115
Law 115 provides in relevant part:
(@) No employer may discharge, threaten, or discriminate against an
employee regarding the terms, conditions, compensation, location, benefits
or privileges of the employment should the employee offer or attempt to
offer, verbally or in writing, any &imony, expression or information before
a legislative, administrative or judicial forum in Puerto Rico, when such
expressions are not of a defamatory character nor constitute disclosure of
privileged information established by law.
The statute also requires the employer to establish, “through direct or circums
evidence,” gprima faciecase that he or she (1) “participatedhn activity protected by 88 194

seq.” and (2) “was subsequently discharged.”§ld94a(c); Lupu v. Wyndham El Conquistad

Resort & Golden Door Sp&24 F.3d 312, 313 (1st Cir. 2008).

In analyzing grima faciecase, “[tlhe adjudicating Court should consider whether or ng

ended
ver,
t and
ter.

sa

tantial
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Plaintiff has established a causal link or conmechtetween the protected activity and the adv

employment action.”_Uphoff-Figuea v. P.R. Elec. Power Auff2008 U.S. Dist. LEXIS 112384

at*16-17 (D.P.R. 2008) (citing Hernandez v. Espin®8al SPR 40, 1998 TSPR 40, 145 D.P.R.

(1998)). A showing of a protected activity closédllowed by an adversaction is indirect proof

of a causal connection between the employtraetion and the protected activity. &.17. Beside$

temporal proximity, Plaintiff can present othsources of circumstantial evidence that

substantiate a retaliation claim, including evidence of differential treatmersat 1@d-18.

erse

P48

Can

Here, theex officiotrustees’ request for dismissal is based on a lack of causal conrlection

between the protected activity and the ensaidgerse employment action. Plaintiff alleges
started to enlist help of NPP legislators in early 2011, spoke to several newspapers rega
problems of the Trust in the summer of 2011, adléddor an investigation in July 2011. Due
his efforts, the House of Representatives called for a formal investigation of the Trust’s ac

in August 2011. It was not until October 2011 that Plaintiff was terminated from his employ

The court notes the elements opama faciecase do not need to be established
complaint and finds that Plaintiff's amendedrmaint is sufficiently well-pleaded to pass Ry
12(b)(6) muster. The amended complaint layssufficient facts alleging retaliation under Lz
115. An analysis of direct and circumstantial evidence will be reserved for summary jud
Accordingly, theex officiotrustees’ motion to dismiss Plaintiff's Law 115 clainDiENIED .

d. Law 426

he
rding the
to
tivities

ment.

na

e
AW

gment.

Law 426, known as the Whistleblower Protection Act, adopts measures for the protection

of “the rights of public employees and official$o disclose information or testify on alleg
improper or illegal acts regarding the use of public property or funds that due to their
constitute acts of government corruption, or fathim the ethical conduct regulated by our le
system.” P.R. AWSANN. tit 1, § 601.

Theex officiotrustees claim that Law 426, which relates to public employees and off

9%

d
nature

pal

cials,
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does not apply because Plaintiff was not a pulritployee. As discussed above, the Trust
public entity and Plaintiff is a public employee. Accordingly, éixeofficiotrustees’ motion ta
dismiss Plaintiff's Law 426 claim IBENIED.
IV.  Conclusion

For the reasons set forth above, the cBHNIES the private trustees’ motion to dismi

at Docket No. 10 anBENIES theex officiotrustees’ motion to dismiss at Docket No. 43.

SO ORDERED
In San Juan, Puerto Rico this 31st day of July, 2013.

S/Gustavo A. Gelpi
GUSTAVO A. GELPI
United States District Judge

is a




