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UNITED STATES DISTRICT COURT
DISTRICT OF PUERTO RICO
ARMANDO GOMEZ-ORTIZ,
Petitioner, Civil No. 13-1032 (JAF)
V. (Criminal No. 09-061)
UNITED STATES OF AMERICA,

Respondent.

OPINION AND ORDER

Petitioner Armando Gomez-Ortiz (“Géaig moves the codrunder 28 U.S.C.
§ 2255 to vacate, set aside, or correct tmtesee that we imposead Criminal No. 09-
061} (ECF No. 1.) The United States oppodesmotion. (ECF Na3.) We originally
dismissed the motion as time-barred. (ECF Np.On appeal, the K&t Circuit Court of
Appeals found the motion timely and then rewhed it to us for consideration. (ECF
No. 13.) We now review thaotion on the merits, and deityfor the following reasons.

l.
Background

On February 11, 2009, Gomez and-dadendant Alexis Alverio-Meléndez
(“Alverio”) were each indicted on one countf conspiracy to possess with intent to
distribute cocaine in violadn of 21 U.S.C. 88 841(a)(1841(b)(1)(B), and 846; and one

count of aiding andibetting the possession of a machuregn furtherance of a drug-

! Because Gomez is pro se, we construe his motion liberiyey v. Wells Fargo Bank/72
F.3d 63, 75 (1st Cir. 2014). However, “pro seusatoes not insulate a party from complying with
procedural and substantive lawAhmed v. Rosenblatt18 F.3d 886, 890 (1st Cir. 1997). When we
granted Gémez's request for an evidentiary ingarwe appointed MigueOppenheimer, Esq., to
represent him at the hearing. (ECF No. 15.)
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trafficking crime in violation of 18 U.S.C88 2, 924(c)(1)(A), ad 924(c)(1)(B)(ii).
(Crim. No. 09-061, ECF No. 14.) On Ma&yand 5, 2009, Gorzeand Alverio were
jointly tried before a jury; by were convicted of both gats. (Crim. No. 09-061, ECF
Nos. 44, 48, 52.) On Augu’f, 2009, this court sentenc€bmez to consecutive prison
terms of sixty-three (63) months on theughconspiracy count and three-hundred sixty
(360) months on the machinegoount, to be followed by concurrent supervised-release
terms of four years on the former count anc fyears on the latterount. This court
further sentenced Gomez to a $200 monetmsessment. We also ordered Gomez to
forfeit to the United States any firearnamd ammunition involvedor used in the
commission of the above offensg€rim. No. 09-061Docket No. 65.)

Gomez appealed, arguing that the trial exice was legally insufficient to support
the convictions, that the government had committ&teaaly violation, and that we had
erred when instructing the jury about the maefim count. United States v. Gémez-
Ortiz, 640 F.3d 412, 416 (1st CR011). On April 1, 2011he First Circuit unanimously
affirmed both convictions.ld. On June 24, 2011, Gémeetitioned the United States
Supreme Court for a writ of certiorari. Qanuary 9, 2012, the Supreme Court denied

the petition. GOmez-Ortiz v. United States  U.S. , 133.Ct. 1042 (2012).

On or about December 27, 2012, Goémez, who was a federal inmate at the time,

filed the instant motion by placinig in the prison mail systefn.SeeRule 3(d) of the

Rules Governing Section 223%o0ceedings for the U.S. Digtt Courts (inmate filing

% In its judgment remanding the motion, thesFiCircuit wrote that Gémez had “placed his
motion in the prison mail system on December 7, 208 than a year” after his certiorari petition had
been denied. (ECF No. 13.) That date appears to éegor. In the motion itself, Gbmez avers that he

placed the motion in the prison mail system on or about December 27, 2012. (ECF No. 1-1 at 17.) The

date on the motion’s postage stamp — December 31,2@1pports this later date as the actual date of
filing. (ECF No. 1-4.) The motion was neitheceesed, nor docketed, until January 15, 2013. (ECF
No. 1.)
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rule). On February 28, 2013, the governm8led a response ipposition to the
motion. (ECF No. 3.) On about March 15, 2013, and@ember 9, 2013, Gomez filed
supplemental papers in suppoftthe motion. (ECF Nos. %,) On January 8, 2014, we
denied the motion as time-barred. (ECF K. On May 4, 2015, the First Circuit found
that the motion was timely and remanded itigofor consideration(ECF No. 13.) On
September 10, 2015, we held an evidentiaearing to expand the record pursuant to
Gomez’s request in his motion papers. Ndé& consider the motion on the merits.

.

Jurisdiction
GoOmez is currently incarcerated indésal prison pursuant to this court’s

judgment. To file a timely § 2255 moti, Gomez had one year from the date the
judgment became final. 28 U.S.C. § 2358(. The judgment became final when the
Supreme Court denied Gémszpetition for writ of certiorarion January 9, 2012.
GOmez-Ortiz v. United States  U.S. 132 S.Ct. 1042 (2032denying petition);
see Butterfield v. United State¥75 F.3d 459, 468 (1st ICi2015) (judgment of
conviction becomes final wharertiorari is denied). Becausiee motion was timely filed
on or about December 27, 2012, ave jurisdiction to decide the motion on the merits.
(ECF No. 1-1 at 17.)

[1.

L egal Analysis

Gomez argues that his sente must be vacated basa his trial attorney was
ineffective, the trial evidence was Idlgainsufficient to support the machinegun

conviction, and the underlyingdictment was defective.
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A. I neffective Assistance of Counsel

Gomez claims that his triattorney was ineffective iseveral respects. To prove
this claim:

[GOmez] must show that hiattorney’s performance was
deficient, and that the deficient performance prejudiced his
defense. Deficient performancaust fall below an objective
standard of reasonablenessn determining prejudice, we
look to whether there is aasonable probability that, but for
counsel’s unprofessional errors, the result of the proceeding
would have been differentA reasonable probability is a
probability sufficient to undenine confidence in the
outcome. If a defendant falls short in showing either
deficiency or prejudie, the claim fails.

Ortiz-Graulau v. United Stateg56 F.3d 12, 17 (1st Ci2014) (internal quotations and
citations omitted)see also Strickland v. Washingta@®6 U.S. 668, 688, 694 (1984).

1. Plea Offer

Gbomez alleges that his lawyer did notaessfully relay to the government his
acceptance of a plea offer cangionly a twelve-year sentenead that, as a result, he
instead went to trial, was convicted, antinohtely received a harsher sentence. (ECF
Nos. 1-1 at 6-7, 6-1 at 1.) Of coursé,Goémez's attorneyhad actually failed to
communicate to the governmens lacceptance of an outstanding plea offer, that failure
would constitute ineffective assistance of counsale Lafler v. Cooper U.S. |
_,(2012), 132 S.Ct. 1376, 1387 (2012) a plea bargain has been offered, a
defendant has the right to effee assistance of cmsel in consideringshether to accept
it. If that right is denied, prejudice can sleown if loss of the plea opportunity led to a
trial resulting in a conviction omore serious charges oetimposition of a more severe
sentence”). On September 10, 2015, wéd len evidentiary éaring to determine

whether Gomez's factual allegations are credilbtethe end, we fiid that they are not.
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At the hearing, both Gémez and higltrattorney, AntonioBauza-Torres, Esq.
(“Bauzd”), testified. Gomezllaged that he had\ahys wanted to plad guilty in this
case, but that Bauza did not inform himtbé government’s plea offer until April 29,
2009, only six days before ttsart of trial. Gomez further alleged that when he asked
Bauza for some time to consider the plea,Z8awld him that he had to make a decision
immediately. Goémez claims that he theidtBauzéa to inform te government that he
wanted to reach an agreeme#iccording to Gomez, when lappeared before this court
on May 4, 2009, he was surprised to learn beatvas going to trial that day, instead of
accepting the government’s plea offeut that he then staysdent about the missed plea
deal throughout trial, throughbaentencing, and thughout direct appeal, where he once
again retained Bauzé to regent him. On cross-exaration, however, Gémez claimed
instead that he had met wiBauza two more times betweenA29 and May 4, and that
Bauza had told him, during oé those meetings, that the gmmment did not want to do
the plea deal any longer.

Bauza testified that he has been praagiche law continuously since 1964, except
for during his tenure as a local Superi@ourt judge. His regular practice, when
representing criminal defendants, incladeliscussing plea deals with them and
comparing each deal ith their post-trial sentencingxposure. Inthis case, the
government e-mailed Bauza a plea offer@&mez on March 11, 2009. Bauza and co-
defendant Alverio’s attorney then promptly met with Gomez and Alverio to discuss the
government’s offers. At that meeting, baBbmez and Alverio re@ed their offer.
Bauza recalled that Gomez saltht he would rather serva life sentence than plead

guilty. Bauza further sted that Gomez had always beetamant about wéing to go to
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trial. But Bauza still advise@omez to seriously consideretffer because it was a good
one in light of the evidence against hindahis post-trial sentencing exposure.

Having personally observed their livetteony and evaluated their demeanor, the
court finds Bauza'’s testimony credible arahsistent, and Gomez’s testimony incredible
and contradictory. The couttus finds that when Bauzagmerly informedGomez of the
government’s plea offer, Gémez rejected tifeer and chose to gto trial instead.
Relatedly, the court discredits Gomez's altemathat he told Bauza that he wanted to
accept the offer. Althoug®omez testified that he alwaysnted to plead guilty to the
indictment and accept responsibility for his crimge court notes that, in his very next
ineffective-assistance point, GOmez argues ltleas innocent of the machinegun charge.
(SeeECF No. 1-1 at 8.) Furtheore, Gomez’s allegation ah Bauz& both failed and
prejudiced him by neglecting tell the government of his aquance of the plea offer is
belied by his silence about thaatter, for three and one-hakars, until his filing of this
motion and also by his decision to retain Bguance again, as his appellate attorney.
Accordingly, the court finds that Bauza’'s asance to Gomez was noeffective during
the plea-bargaining process.

2. Fingerprint Analysis

GOmez asserts that his attey also rendered ineffide assistance by failing to
perform a fingerprint analis of the machinegun, theossession of which Gomez was
convicted of aiding and abetting. Goémez asst¥at such an analgswould have shown
that his “fingerprints were not on the fireai' thereby proving that he “never possessed,
nor constructively possessed, [it].” (EQ¥. 1-1 at 8) (punctuation added.) But the
decision by Bauza to forgo a fingerprint an@ywas neither deficient, nor prejudicial.

After all, the trial evidence supgorg GoOmez’'s machinegun conviction was
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overwhelming and did not turn on whether fiiggerprints were on the weapon. As the
First Circuit recounted when upholdingtlegal sufficiencyf that evidence:

Agent Alverio testified at triathat he saw [the] handgun in
the “pocket” of the front passenggoor [of the vehicle] when

the defendants were arrestathd that Gomez was in the
passenger’'s seat. Another government witness testified that
the fanny pack that Gdmez wasaring when he was arrested
contained three .40 caliber bullets and a magazine containing
fifteen more .40 caliber bullet®oth of which could be used

to fire the gun, a Glock .40 ldger pistol, as well as a slide
back cover that “is the regrart of the Glock.” Finally,
Rodriguez testified at trial & he thought Gmez had a gun
based on the way th&omez was positioned.

Gomez-Ortiz 640 F.3d at 419. GoOmez nonethelebgects that his attorney, if not the
government, was obligated to perform a fingerpanalysis of the Glock pistol because if
the analysis did not find his fing&ints on the gun, that mustean that he never held it,
which in turn must mean th&e never possessed it. Besa this court has frequently
encountered objections like Gomez’s, iwsrth examining the many legal and factual
errors on which they are based.

When prosecuting a charge involvingetipossession or use of a firearm, the
government does not have a legal duty to perfa fingerprint analysis of the gurbee
id. at 424 (“[T]he police do not have a ctngional duty to perform any particular
tests”) (quotingArizona v. Youngbloqd488 U.S. 51, 59 [19B]). And, absent an
exceptional circumstance, when the governnfiergoes a fingerprint analysis, a defense
attorney’s decision to forgo ¢hanalysis as well will not constitute ineffective assistance.
To the contrary, counsel would be foolharthQugh by no means iffective, to use her

limited resources to fingerprint the weapon thett client allegedly used or possessed.
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If the government has chosen not to fiqpymt the firearm, perhaps because their
non-forensic evidence clearuffices, that decision does not prejudice the defendant at
all. “That there [i]s no fingerprint evidenoeean[s] simply that ther[i]s no fingerprint
evidence,” neither helping, ndwrting, either side.United States v. Paladin@d01 F.3d
471, 478 (7th Cir. 2005 per Posner, J.). Defendants often fail to appreciate this. Many
believe that an objectively reasonable defdasger would rush in to create fingerprint
evidence where none had existed. But thdebelearly ignores the risks involved. At
worst, the analysis will rea the defendant’s fingerprsn the gun, thereby narrowing
the defenses that counsel can ethically brimdy & the government &ns of the analysis,
bolstering the prosecution. At best, the analysight partially exclpate the defendant,
but the possibility of finding sth evidence is always “hndy speculative,” relying “on
substantial ‘ifs’ and ‘coulds’ that are unlikelyg occur”: namely, if a latent print can be
lifted from the gun, and “if the print [i]s uskgband if it matches someone other than [the
defendant], then the fingerprint . .ouwd [be] critical to the defense.United States v.
Gary, 341 F.3d 829, 834 (8th Ci2003). Even if all thosassumptions proved true in a
case, the known print of arar person on the gudoes not necesslgriexculpate the
defendant because tharrmight only show that this bér person had also possessed or
used the gunSee Hunt v. Vasque¥993 U.S. App. LEXIS662, 1993 WL 33863, at *7
(9th Cir. Feb. 5, 1993) (“Thiact that there were othenfierprints on the bag,” does not
prove the defendant’s innocence, but “meddynonstrates that other persons handled the
bag before it was tested for fingerprints.’Because the downside risk is so significant,
while the upside benefits as® speculative and limited, afdase attorney, absent an
exceptional circumstance, cannotfband ineffective for declimig to be the first party in

a gun prosecution to fingerprint the guBee Bucci v. United Stateg62 F.3d 18, 31 {1
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Cir. 2011) (defense counsel“entitled to formulate a strategy that [is] reasonable at the
time and to balance limited resources in aceatt effective trial tactics and strategies”)
(quotingHarrington v. Richter131 S.Ct. 770, 789 [2011]).

Many defendants, however, do not ardgiat a fingerprint analysis would have
yielded someone else’s prints. Instead, liken@p, they claim that if a latent print from
their fingers cannot be found on the gunmmiist mean that they never possessed it and
thus are innocent of the chargBut that claim rests on a nber of errors. For example,
under the doctrine of constructive possesgiefiendants do not even have to touch a gun
to be guilty of having possessed lnited States v. Dia519 F.3d 56, 66 {1Cir. 2008)

(to show constructive possession, the govemmmeed only prove that the defendant
“had dominion and contrabver the area where the cmatiand was found”) (quoting
United States v. Wrighto68 F.2d 1393, 1397 1Cir. 1992]); see also id (finding
evidence sufficient to provihat defendant had possesskd firearm and ammunition,
even though “his fingerprint&ere not on the gun, ammunitioor clip”). Meanwhile,
the most misleading factual error assumed bgéiclaims is that guns normally retain the
fingerprints of the people who use them. tfie contrary, it is “exemely common” for a
fingerprint analysis of aecovered firearm to find naseable prints at allPalading 401
F.3d at 478.

Even if the gun has not been treated vaithngerprint-resistant coating, which is
used to prevent rust, “[m]ost guns have textured surfaces where one handles the weapon
when firing it” to “help the indridual keep a firm grip on ¢hgun.” Hillart Moses Daluz,
Fundamentals of Fingerprint Analys(2015). But such surfaces “are not suitable for
fingerprint development.”ld. Thus, “[a] fingerprint thamay be present on a trigger

cannot be processed if that trigger is ribloedextured,” and “[a] palm print cannot be
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processed on the grgd a gun if it is highly textured.ld. Moreover, leaving aside those
cases where the suspecalsde to wipe down the gun befdiee police seize it, it is easy
to imagine how the rough-and-tumble handlargl storage of a gun on the streets would
preclude the transfer of usable latent fingersti Under the best of circumstances, even
the transfer of patent prints can be difficuBeeHon. Alex Kozinski,Criminal Law 2.0

44 Geo. L.J. Ann. Rev. Crim. Proc. ivid. (the FBI Special Agent who fingerprinted
Judge Kozinski for his background check tdek complete sets of fingerprints because
“sometimes they don’t come osb clear,” only to return éhnext week with ten more
fingerprint cards because none of finst prints were “any good”).

Those are only some of the reasons hgerprint experts have concluded that
“successful development of latent prints aedirms is difficult taachieve” and that, “[ijn
reality, very few identifiable latergrints are foud on firearms.” Palading 401 F.3d at
478 (quoting Clive A. Barnum & Darrell R. Klaselyactors Affecting the Recovery of
Latent Prints on FirearmsProsecutor, Jan./Feb. 1998, p).3mh fact, the study cited by
Judge Posner, for ttgeventh Circuit Court of Appeals, in tRaladinodecision reported
that only about ningercent of recovered firearms hawseable latent prints on them.
SeeClive A. Barnum & Darrell R. Klaseyiactors Affecting théRecovery of Latent
Prints on Firearms Southern California Assodian of Fingerprint Officers,
http://scafo.org/library/130303unl. This expert experience has become commonplace
In gun prosecutions across the nati@ee United States v. Willian858 F.3d 956, 960
(D.C. Cir. 2004) (“The Government also intragad expert testimony to the effect that it
was difficult to recover a useful fingerprint from a gun and that the absence of any
fingerprints on the gun recovered @ctober 13 was not unusual.’ee also United

States v. Thomad72 Fed. Appx. 970,/ (11th Cir. 2006) (“Officer Kimberly Millen, a
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forensic science specialist, . . . explaineat thor a variety of reasons, including texture,
it is difficult to obtain fingerprints from fireans.”). Accordingly, we should expect in
the vast majority of cases that a recoveiisshrm will not contain any useable prints,
including those of the last people who used it.

Finally, post-judgment, defendants like Ganadten claim they were prejudiced at
trial by the absence of a fingerprint analysettlhey assert, would have shown that their
prints were not on the gun. But if the gawaent was able to convict them of possessing
or using the firearm without demonstrating ttiegir prints were on it|[tjhe addition of a
negative fingerprint analysis would not haaided the defense in any significant way.”
United States v. Yarbroughi990 U.S. App. LEIS 2872, 1990 WL 17@3, at *6 (6th
Cir. Feb. 27, 1990). In any event, as expéd above, a negative fingerprint analysis
does not show that the defendant did notdha the weapon; it stead shows that, as
usual, the firearm did not retain any fingerprvidence about whethée did handle it.
See United States v. Matthew88 F.3d 25, 31 {iCir. 2007) (finding that “[t]he absence
of any fingerprints on the gun is not incorsist with a finding of guilt” as to the
defendant’s possession of it).

In sum, absent an exceptional circuansk, if the government has not produced
fingerprint evidence in a guoase, it does not constituteeffective assistance for the
defense attorney not to produceclsievidence either. Afterlain the vast majority of
cases, the time and money spen ordering an analysis dfie gun will simply yield
negative results, thereby leagithe defendant no better off than where he began — with
no fingerprint evidence.See Paladinp401 F.3d at 478. In those few cases where the
analysis produces the latgmint of another person, counsill has the difficult task of

arguing that the mere fact that someone else used or possesse@titeshows that the
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defendant did not also use orsgess it. And, a defense at@yrmust also weigh the risk
that an analysis will actually find the defendariingerprints on theggun. Accadingly,
GoOmez’s attorney’s decision forgo the analysis was reasble and non-prejudicial.

3. Alleged Brady material

Gomez also faults higtarney for not acquiring alieed Brady material from the
government. But the alleged Brady materialkatie here is a fingerprint analysis of the
machinegun, which Gomez acknowledges was fpeformed.” (ECF No. 1-1 at 11.)
See also Gomez-Ortip40 F.3d at 424 (noting that drfingerprint analysis was ever
conducted” by the government). As the FifSircuit observedwhen rejecting the
underlying Brady claim on direct apped[B]ecause no fingerprint analysis report
existed, the government did not commit a Braelation in failing to turn over such a
report. The failure to creagxculpatory evidence does not constitute a Brady violation.”
Id. at 424. Accordingly, counsel cannot héneen deficient, nor Gémez prejudiced, by a
failure to acquire from the Governmieevidence that did not exist.

4. Jury Instruction

Next, Gomez alleges that Bauzahavalso represented him on appeal, was
ineffective for not claiming on appeal thaur jury instructbon about confidential
informants was defective by virtue of noingthe word “caution” when first describing
how the jury should evaluate the testimonysath informants. (ECF No. 1-1 at 14.)
Significantly, Gomez does not contest the safbse of our instruction to the jurySde
Crim. No. 09-061, ECF No. 79 a6-27) (original jury instretion.) Instead, he focuses
solely on the omission of the word “cautiondiin our original instration. But when the
co-defendant’s lawyer objected at trial tttat omission, we immediately responded by

further instructing the jury,You have to be cautious weh you receive this testimony,
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and you have to look at theroplete record, at all the evidence, to figure out whether in
light of all the other evidenci the case, whether whatetltonfidential informant told
you is something you have tely on.” (Crim. No. 09-061ECF No. 79 ati28.) When

we then asked defense counsel whether thay “[a]nything else” to add, the co-
defendant’s lawyer replied, “Not from opart, Your Honor.” (@m. No. 09-061, ECF
No. 79 at 128.) Thigsesponse indicated that counset i@und our response sufficient to
cure their initial objection. Because our supmpdatal jury instructn cured the error, if
any, in the original instruction, Gomez’s attorney was not ineiedor declining to
pursue this claim on appeabee Acha v. United Statéxl0 F.2d 28, 321st Cir. 1990)
(failure to raise meritlessaims does not constitute inetfeve assistance of counsel).

B. L egal Sufficiency of Trial Evidence

In supplemental papers filed on dvoait September 9, 2013, Gémez claims that
the evidence supporting his machinegun comn under 18 U.&. 8§ 924(c)(1) was
legally insufficient. Specifically, he now argdor the first timethat the trial evidence
did not prove his “knaeledge [that] the weapon seized had the characteristics of an
automatic weapon.” (ECF No.& 13.) When the First Circuit held the evidence legally
sufficient, see Gomez-Ortjz640 F.3d at 419-20, it did not address this particular claim
because GOmez had not raised it. By failiogaise the claim on direct appeal, it has
been procedurally defaulted and “may be raised in habeas only if [Gdmez] can first
demonstrate either ‘cause’ and actual ‘pregadi or that he is ‘actually innocent.”
Damon v. United Stateg32 F.3d 1, 4 (1<€ir. 2013) (quotingBousley v. United States
523 U.S. 614, 622 [1998]). Gbmez does mojue that either of these exceptional

circumstances applies to him. Thus, the cleemains defaulted. lany event, the claim
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is also meritless because ti@vernment was naoequired to prove it Gomez knew that
the firearm he possesseds a machinegun.

In United States v. Shea50 F.3d 44 (1st Cir. 1998he defendant challenged his
conviction under 18 U.S.C. 8§ 8¢)(1) on the ground thateldistrict court had failed “to
instruct the jury that he nsti have [had] knowledge of tHieatures of the [gun he was
accused of carrying] wth brought it withinthe scope of the assault weapons provision
of 8 924(c)(1).” Id. at 51. In particular, the defendaargued that knowledge “of the
gun’s features” must be an element of &l@)(1) because the Supreme Court had held,
in Staples v. United StateS11 U.S. 600 (1994), that sukhowledge was an element of
a conviction under 26 8.C. § 5861(d), which “prohibitepossession of certain types of
firearms but was silent as to the mentalestatjuired for the commission of the offense.”
Shea 150 F.3d at 51-52. The First Circumanimously rejected the defendant’s
challenge, holding that 8 924(c)(1) did noguee proof that he lh“knowledge of the
features of the . . . weapon” that triggered $tatute because § 924(c)(1) is a “sentencing
enhancement” and nat “separate offenseld. The Court explained that, unlike 26
U.S.C. § 5861(d) which “criminalize[d] admd range of apparently innocent conduct”
without an explicitmens rearequirement, “the 8§ 924(defendant whose sentence is
enhanced based on the type of weapon h#éedahas [already] demonstrated a ‘vicious
will" by committing the principal offense.”ld. at 52 (quotindJnited States v. Brantley
68 F.3d 1283, 1289-90 [11thrCil995]). Accordingly, therial evidence here was not
legally insufficient because é¢hgovernment, following thEirst Circuit’s holding inShea
did not need to prove that Gémez knew thatgun he possesseds a machinegun.

Gomez nonetheless argues thatFirst Circuit’s later ruling inUnited States v.

Nieves-Castano480 F.3d 597 (1st Ci2007), now requires proadf such knowledge.
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(ECF No. 6 at 10-11, 13.) Btitat argument is unavailing because the statute at issue in
Nieves-Castanwas, like 26 U.S.C. § 5861(d) 8taplesa standalone offense without an
explicit mens reaequirement, instead of a sentencing enhancement that builds upon the
mens rearequirement of the principal offense. Nieves-Castanahe First Circuit was
construing 18 U.S.C. § 922(0)statute that makes it “unlawftor any person to transfer

or possess a machinegun.” 480 F.3d at 588t(ag 18 U.S.C. 8§ 922[0]). Because that
statute does not have an expresmns reaelement, the government conceded on appeal
that “Staples scienter requirement,” of “knowled@é the characteristecthat br[ing] the

gun within the statutgrdefinition” of a machinegun, alsapplies to prascutions under

18 U.S.C. § 922(0).”ld. at 599-600 (citingstaples511 U.S. at 602). And, ti&taples
scienter provision was preciselyhat the First Circuit, irfShea held does not apply to
convictions under 18 3.C. 8§ 924(c)(1).Shea 150 F.3d at 51-52Accordingly, the trial
evidence in this case rema legally sufficient.See Gomez-Ortis40 F.3d at 420.

C. L egal Sufficiency of I ndictment

In supplemental papers filed on oroab March 19, 2013, GAmez claims, for the
first time, that the indictment on which s tried and convicted was defective because
it failed to allege that his criminal conductdchaffected interstate or foreign commerce.
(ECF No. 5.) Defendant astethat affecting commerce @ “element” of each crime
charged in the indictment. (ECF No. 5nder Federal Rule o€riminal Procedure
12(b)(3)(B)(v), Gébmez was requirgd raise this claim in a ptrial motion. By failing to
do so, he forfeited his ability to raise it absarghowing of “good cause.” Fed. R. Crim.
P. 12(c)(3). And he has not made such a shgpwin any event, the claim is unavailing.

It is well-settled law that “an indictmefrhust be a plain, concise, and definite

written statement of the essential facbnstituting the offense charged.United States



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

Civil No. 13-1032 (JAF) -16-

v. Troy, 618 F.3d 27, 34 (1st Cir. 2010) (dug Fed. R. Crim. P. 7[c][1]). “An
indictment that tracks the language of thelerlying statute generally suffices to meet
this standard,” so long as“itotifies the [accusedjot only of the elements of the crimes
charged but also of the relevant factual scenaritd” at 35. Here, the indictment
sufficiently tracked the underlying statutdanguage and adequately notified Gomez of
the facts alleged against him. (ECF No.)1&dmez does not contend otherwise.

Instead, Gomez focuses hiswalaint on the indictment’s flare to allege that his
criminal conduct affected “interstate orréign commerce.” (ECF No. 5 at 1.) But,
unlike the statutes at issue Wmited States v. Spinnet80 F.3d 514 (3rd Cir. 1999)
(construing 18 U.S.C. § 1029[a]), akbhited States v. Hooke841 F.2d 1225 (4th Cir.
1988) (construing 18 U.S.C. §@3c]), the cases on which Gémrelies, the statutes at
issue here do not possesselement requiring proof of such an effeBee Gomez-Ortiz
640 F.3d at 418-19 (setting forth the elemaft®1 U.S.C. 88 841[a][1] and 846, and of
18 U.S.C. § 924]c][1][A]). Athough GAmez correctly points out that 18 U.S.C. § 924(b)
does contain such an element (ECF No. b)athe indictment dichot charge him with
that offense. (ECF No. 14In sum, the indictment was ndéfective for failing to allege
something that was not an elem of the charged crimessee generally Trqy618 F.3d
at 34-35.

V.

Certificate of Appealability

When entering a final order denying atroo under 28 U.S.C8 2255, we must
also decide whether to issue a certificateappealability (“COA”). Rule 11(a) of the
Rules Governing Section 2255 ProceedingdherU.S. District Cous. We may grant a

COA only upon “a substdiml showing of the denial of eonstitutional right.” 28 U.S.C.
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§ 2253(c)(2). To make this showing, “[t]ipetitioner must demonstrate that reasonable
jurists would find the district court’'s assessmof the constitutional claims debatable or
wrong.” Miller-El v. Cockrell 537 U.S. 322, 338 (2003) (quotirgiack v. McDaniel
529 U.S. 473, 484 [2000])Although Gomez has not yet requested a COA, we conclude
that reasonable jurists couldt disagree with our assessmehhis constitutional claims.
Accordingly, we deny him £0A. Gomez may still seek COA from the First Circuit
pursuant to Federal Rule Appellate Procedure 22.
V.
Conclusion

For the foregoing reasons, we herdDgNY Gomez's § 2255 mimon. (ECF
No. 1))

IT 1SSO ORDERED.

San Juan, Puerto Rico, tii6th day of September, 2015.

S/José Antonio Fuste

DOSE ANTONIO FUSTE
U S. DISTRICT JUDGE




