Ruiz-Jusino v. Sears Roebuck of PR, Inc. et al
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF PUERTO RICO

JACQUELINE RUIZ JUSINO,
Plaintiff,
V. Civil No. 13-1138 (GAG)
SEARS ROEBUCK OF PUERTO RICO,
INC., et al.,

Defendants.

OPINION AND ORDER

Jacqueline Ruiz Jusino (“Plaintiff”) brought this action against Sears Roebuck of
Rico, Inc. (“Sears”), Carlos Martinez (“Martinez”), and Edwin Garcia (“Garcia”) (collect
“Defendants”) alleging age discrimination, hostilerlwvenvironment, and retaliation pursuant to
Age Discrimination in Employment Act of 1967, as amended, 29 U.S.C. §8t6&iq (“ADEA").
Plaintiff also brings state laslaims alleging violations of Puerto Rico Law No. 100 of June
1959 (“Law 1007), P.RLAWSANN.tit. 29, 88 146et seqand Articles 1802 and 1803 of the Pug
Rico Civil Code, P.RLAWS ANN. tit. 31, 88 5141-42 (“Articles 1802 and 1803"). (®exket No.
1.)

Presently before the court are two motiondismiss, one filed by all Defendants (Docl
No. 8) and one filed separately by Martinez @adcia (Docket No. 9). Plaintiff opposed b
motions separately (Docket Nos. 13, 14) and Defendants replied (Docket No. 15-1).
reviewed these submissions and the pertinent law, theGBAINTS in part and DENIES in part
both motions to dismiss.
l. Standard of Review

“The general rules of pleading require a shod plain statement of the claim showing t

the pleader is entitled to relief.” Gamp v. Liberty Intern. Underwriters, In&72 F.3d 45, 48 (15
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Cir. 2009) (citations omitted) (internal quotationrksomitted). “This short and plain statemg
need only ‘give the defendant fair notice ofawlthe . . . claim is and the grounds upon whic

rests.” Id.(quoting_Bell Atl. Corp. v. Twombly550 U.S. 544, 555 (2007)).

Under Rule 12(b)(6), a defendant may moveditmiss an action against him for failure
state a claim upon which relief can be granted. FeeeR. Civ. P.12(b)(6). To survive a Rul
12(b)(6) motion, a complaint must contain sufficitamtual matter “to state a claim to relief that
plausible on its face.” Twomblp50 U.S. at 570. The court must decide whether the com|

alleges enough facts to “raise a rightatef above the speculative level.” kt.555. In so doing
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the court accepts as true all well-pleaded factdaans all reasonable inferences in the plaintiff’'s

favor. Parker v. Hurley514 F.3d 87, 90 (1st Cir. 2008). However, “the tenet that a court

accept as true all of the allegations containeddonaplaint is inapplicable to legal conclusion

Ashcroft v. Igba) 556 U.S. 662, 678 (2009). “Threadbare recitals of the elements of a ca

action, supported by mere conclusory statements, do not sufficg€itidg Twombly, 550 U.S.
at 555). “[W]here the well-pleaded facts do not permit the court to infer more than thg
possibility of misconduct, the complaint has alleged-but it has not ‘show[n]’ -‘that the plea
entitled to relief.” 1gbal 556 U.S. at 679 (quotingeB. R. Civ. P.8(a)(2)).

A plaintiff need not allege sufficient facts to meet the evidenpanga faciestandard. Se

generallyRodriguez-Reyes v. Molina-Rodrigyd4.1 F.3d 49 (D.P.R. 2013prima facieelements

“are part of the background against which a gilaility determination should be made.” ht.54
(external citations omitted). “[T]he elements gfrana faciecase may be used as a prismto s
light upon the plausibility of the claim.”_ldemphasis added).
Il. Factual Background

Plaintiff started working as a sales assaciaith Sears in 1985. (Docket No. 1 at 1
Over the course of her twenty-gigar career with Sears, she heddious positions and rose throu
the ranks from part-time sales associate to Multi-Store Loss Prevention Manag@rl§dShe

also received numerous awards in recognitif her exceptional performance. (J®0.) Martinez
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held the position of District Loss Prevention Managed was Plaintiff's immediate superior. (

7 11.) In 2010, Martinez began hiring personnel for various Loss Prevention Manager pd

(Id. 1 22.) Plaintiff alleges that the personnel Martinez hired were “disrespectful, immatur

lacked the necessary seriousness that the positimanager for loss prevention required.”_{ld.

23.) Plaintiff informed Martinez and Districbss Prevention Manager Garcia of her colleag
conduct. (Docket No. 1 at 1 24.)
Subsequently, Martinez broke off all verbatgounication with Plaintiff, sent her menaci

emails and “permitted other employees to send Plaintiff emails with offensive contenfl”2¢.d

d.
sitions.

e and

1eS

Plaintiff complained to Garcia of Martinemduct but Garcia did not take any action to remedy

the situation. (Idf 27.) Plaintiff also attempted to meet with Veroushka Concepcion, S
District Manager, but she refused to meet with Plaintiff. {I88.) Lastly, on January 14, 201
while on vacation Plaintiff met withinda Pantojas, the Human Resces Manager, to inform hg
of the situation in the office._(1dl 29.) On January 23, 2012, Ptéfrreturned to work and wa
fired by Garcia. (I1dY 30.) On or around April 2012, Sears hired twenty-nine year old Lt

Arroyo (“Arroyo”) to fill the position of Loss Prevention Manager. (Docket No. 1 at 1 34.) U

bears’
2,

eI

5
icille

pon

learning that Arroyo had been hired, Plaintiff filed a complaint with the Equal Employment

Opportunity Commission (“EEOC”) on May 16, 20X2aiming age discrimination, hostile wo
environment, and retaliation(Docket No. 8-1 at 2.)
[ll.  Discussion
A. Adequacy of the Pleadings
1. ADEA

Defendants first assert that Plaintiffsngplaint does not meet the pleading standa

required by Rule 8 of the FedeRililes of Civil Procedure._(Sd#ocket No. 8 at 5.) To obtaai[:

relief for age discrimination under the ADEA plaintiff must sufficiently alleggl) she was

least forty years old at the time of the adeeesnployment action complained of; (2) her |
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performance met or exceeded the employer’s legitimate expectations; (3) her employer ac
constructively discharged her; and (4) her empibigel a continuing need for the services she

been performing._Torrech-Hernandez v. Gen. Elec,. £1@ F.3d 41, 48 (1st Cir. 2008). Int

instant case, Plaintiff was forfpur years old at the time oféladverse employment action and |
worked for Sears for twenty-six years. Shesweplaced by an employee fifteen years her ju
two months after being discharged. The fact tfeatposition was filled merely three months alf
her termination demonstrates that Sears still tasiad a need for someone to fill the position

left vacant._Gutierrez-Lines v. P.R. Elec. and Power A8l F. Supp. 2d 327, 338 (D.P.R. 20

(stating fourth prong satisfied when employer subsequently fills the position). Given thes
the court holds that the complaint plausibly entiBésntiff to relief. While Defendants set for
anon-discriminatory reason for thdecision to discharge Plaintif§uch argument is not applicak

until summary judgment._SéécDonnell Douglas Corp v. Grep#l1 U.S. 792 (1973).

2. Retaliation
Plaintiff's retaliation claim is also sufficietd survive a Rule 12(b)(6) motion. In order
satisfy the requirements for a retaliation claim urtde ADEA, Plaintiff must show that: (1) sk
engaged in ADEA-protected conduct; (2) she was thereafter subjected to an adverse emj

action; and (3) a causal connection existed between the protected conduct and the adver

SeeMesnick v.General Elec. C®50 F.2d 816, 827 (1st Cit991) (citing_Connell v. Bank of

Boston 924 F.2d 1169, 1179 (1st Cir. 1991)). Here,rRilhialleges that she met with a memk
of the Human Resources Department at Seadiscuss the harassment and discriminatior]
January 14, 2012 and was fired nine days later. D®eket No. 1 11 29, 30.) Defendants arg

that Plaintiff has failed to affirmatively show a causal link between the two actionsD¢{Sket

Y In their sur-reply Defendants claim that Rt#f was discharged along with five othg
employees who were all under thirty yearagé at the time of the discharge. (Beeket No. 15-1
at4.)
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No. 8 at 13.) However, the court finds a causél éixists based on the short period of time betw

the two events, Sdeennell v. First Step Designs, Lt&3 F.3d 526, 535 (1st Cir. 1996) (holdi

that a causal link existed when employee was terminated one month after filing a compla

alsoOliver v. Digital Equip. Corp.846 F.2d 103, 110 (1st Cir. 1988). Having alleged fac

plausibly raise the right to relief, the court denies Defendants’ motion.
3. Hostile Work Environment
Lastly, looking at the facts in the light mdstvorable to Plaintiff, the court also fing
Plaintiff's hostile work environment claim satisfigsile 8 of the Federal Rules of Civil Procedy
To successfully claim a hostile work environmeni|antiff must allege that: (1) she is a memi

of a protected class; (2) she was subjectathteelcome harassment; (3) the harassment wag

een

nt); see

S to

IS
re.
her

age-

based; (4) the harassment was sufficiently pervasive or severe so as to alter the conditigns of the

plaintiff's employment and create an abusive wemkironment; (5) the objectionable behavior v

Vas

both subjectively and objectivebffensive such that a reasonable person would find it hostile or

abusive; (6) that the plaintiff found it hostile or abusive; and (7) some basis for employer |

has been established. Gutierrez-Ljrésl F. Supp. 2d at 341 (citiMarquez v. Drugs Unlimited
Inc., 2010 WL 1133808 (D.P.RMar. 22, 2010) omeconsideratiorin part 2010 WL 2266899

(D.P.R. June 3, 2010)); see aB&rourke v. City of Provideng®35 F.3d 713, 728 (1st Cir. 2001

Here, Plaintiff's complaint alleges she began ndogimenacing emails and emails with offens
content after the new employees were hirede &leges this conduct changed the dynamic in
office so much that she felt it necessary to dampto both her immediate supervisors and
human resources manager. (Docket No.1 f 26.) Based on these allegations, a hos
environment could plausibly exist.
B. Failure to Exhaust Administrative Remedies

Defendants also argue that, even if the tere to find the comgint sufficiently well-

pled, Plaintiff's claims should beismissed for failure to exhaust administrative remedies.
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Docket No. 1 at 6.) To bring suit in a districourt for retaliation or discrimination under t

ADEA, Plaintiff is required to file an administrative charge with the EEOC 43&kS.C. 8 626(d)

he

Jorge v. Rumsfeld404 F.3d 556, 565 (1st Cir. 2005). Whether Plaintiff timely filed a complaint

with the EEOC before bringing suit in federal courtasin dispute. Instead, Defendants allege
the age discrimination, hostile work environmemtg retaliation claims were outside the scop
the administrative investigation. However, all thaieguired is that “the judicial complaint . . . bg

some close relation to the allegations presetotéite agency.” Morales-Cruz v. Univ. of P.B76

F.3d 220 (1st Cir. 2012) (quoting Rumsfel@4 F.3d 556); see alsijay N. Borase v. M/A-Com

Inc., 906 F. Supp. 65, 67 (D. Mass. 1995).

The EEOC charge on its face sufficiently gite facts that would put the hostile wqg
environment and the retaliation within the scopthefagency’s investigation, considering both
mentioned in the letter th&laintiff attached to the charge itself. (92ecket No. 8-1 at 2.
Further, while Plaintiff may not have explicitly linked her discrimination to age, the fact ths

checked the age discrimination box in the EEOC chimme is enough to infer that she claims t

age is the basis of her comiplefiled with the EEOC. (Idat 1); see generallijay, 906 F. Supp
65. The charges reasonably fall within the scopthe EEOC's investigation. Plaintiff, the
adequately exhausted administrative remedies.
C. Plaintiff's State Law Claims

Plaintiff also seeks remuneration under PuertmRiate law. Specifically, Plaintiff file
claims under Law 100 and Articles 1802 and 18D&fendants argue the claims under Law ]
should be dismissed for failure to state amland that claims under Articles 1802 and 1803 sh
be dismissed because they are either barred Isgahde of limitations or inapplicable since thg
is a more controlling statute.

The facts as alleged sufficiently state a clnrelief under Law 100 as to Sears. Whet

or not it applies to individual defendants is legsacl The Supreme Court of Puerto Rico has

that
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that there can be individual liability under Law 1&€d has interpreted the definition of the wq

“employer” to allow such an interpretation. $gtero-Merced v. Preferred Health I/@80 F. Supp

2d 388, 392 (D.P.R. 2010) (citing Rosario Toledo Distribuidora Kikuetls¢.D.P.R. 634 (2000)

see als@onilla-Perez v. Citibank NA, Inc892 F. Supp. 2d 361, 367 (D.P.R. 2012). As such

court holds that Garcia and Martinez coulddumd liable under Puerto Rico law and will theref(

not dismiss the individual claims under Law 100 wdwger, because Law 100 is the most applica

brd

| the
hre

hble

statute for the facts of this case, it follows tR&intiff's claims under the general torts statutes,

Articles 1802 and 1803, must be dismissed. Taistchas previously held that Articles 1802 3
1803 are superceded by Law 100. 8eyes-Ortiz v. McConnell Valde314 F. Supp. 2d 23

(D.P.R. 2010)). Therefore, the court dismisses the claims under Articles 1802 and 1803.
D. Plaintiff's Claims Against Garcia and Martinez

In their separate motion to dismiss, Gaiaia Martinez argue that there is no individ
liability under ADEA. (Docket No9 at 3.) In her opposition to the motion to dismiss, Plait
states that she did not file any federal claimsiragf them. (Docket No. 14 at 1.) Therefore,
court will not analyze individual liability under tAdOEA and instead concludes that only state
claims against Garcia and Martinez remain.

Garcia and Martinez also argue that sincestheg no federal claims against them, the ¢

should not exercise its supplemental jurisdiction over the state law claims against them. Hpwever,

Plaintiff's state law claims against Garcia and fifeaz arise out of the sarfects as the state ar
federal law claims against Sears. Therefsupplemental jurisdiction is appropriate. 3eknston

v. Urban League of R.I., IndNo. C.A. 09-167 S, 2009 WL 3834129 (D.R.I. Nov. 13, 2009) (c

exercised supplemental jurisdiction where stated&ims against indidual defendant arose o
of same facts as state and federal claims agalmstiff's former employer). As such, this coy
will exercise its supplemental jurisdiction over Garcia and Martinez’ state law claims.

V. Conclusion
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For the reasons set forth above, the cGIRANTS the motion to dismiss at Docket No
as to all state law claims under Articles 1802 and 1803[HENIES the motion as to th
discrimination, retaliation, and hostile work environment claims against Sears and the s
claims arising under Law 100 against Defendants. The GRANTS Martinez and Garcia’
motion to dismiss at Docket No. 9 as to all federal claims as well as the state law claim
Articles 1802 and 1803 a2ENIES the motion as to the state law claims under Law 100.

Remaining before the court are Plainsffliscrimination, retaliation, and hostile wg
environment claims against Sears and the $¢éat claims arising under Law 100 against Se

Garcia, and Martinez.

SO ORDERED
In San Juan, Puerto Rico this 23rd day of July, 2013.

S/Gustavo A. Gelpi
GUSTAVO A. GELPI
United States District Judge
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