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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF PUERTO RICO

LINDSEY GRASIS, et al.

Plaintiff s,
V. CIVIL NO. 13-1226 PAD)
WIN ACCESS, INC., et al.

Defendans.

MEMORANDUM AND ORDER

DelgadeHernandezDistrict Judge.

This case stems from a sexual molestation inci@Eerdpe) which allegedly occurred on
April 14, 2014 at the roof of the Ashford Imperial Condominium by one of its securitdgua
William Rodriguez® Before the court are ()orcesteiPolytechnic Institute’s (VPI's”) “Motion
for Summary Judgment” (Docket No. 30@nd (i) MAPFRE’s “Motion for Judgment on the
Pleadings” (Docket Nos. 121, 146, 216 and 298 motions werereferredto U.S.Magistrate
Judge Silvia Carrefi@oll, whoissteda Report and Reommendatiolf‘R&R”) (Docket N0.387),
granting WIP’s requestnd granting in part and denying in part MAPFRE’s requeBbr the
reasons explained below, the R&R is ADOPTED IN PART.

l. REFERRAL
A district court may refer a pending motion to a magistrate judge for a report and

recommendation.See28 U.S.C. 8§ 636(b)(1)(B); Fed.R.Civ.P. 72(b); L&iv. Rule 72 Any

1 As the Report and Recommendation correctly noted, plaintiffs Michael, Danthyindsey Grasis claim damages in the Second
Amended Complaint from WIN Access, Inc.; Consejo de Titulares Condominioréisimperial; Sea Breeze Apt. Rentals, Inc.;
Cooperatva de Seguros Multiples; Universal Group, Inc., and MAPFRE, stemmangthe sexual assault Linds@yasissuffered
while living in the Ashford Imperial Apartment Building. Consejo filed a srdsim against MAPFRE, WIN and Cooperativ
and a Third PaytComplaint against WPI.
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party adversely affected by the report and recommendation may fitenvobjectons within
fourteendays of being served with the magistrate judge’s report. Coc.Rule 72(d). See28
U.S.C. 8 636(b)(1). In this case, the time to file objections was reduced to tke(Dio. 387 at
p. 27).

A party that files a timely objection is entitled tdenovo determination of “those portions
of the report or specified proposed findings or recommendations to which specific objection i

made.” RamosEchevaria v.Pichis, Inc, 698 F.Supp.2d 262, 264 (D.P.R. 20B®)lvav. Culebra

Dive Shop 389 F.Supp.2d 189, 19PR (D.P.R. 2005)diting United Statey. Raddatz 447 U.S.

667, 673 (1980)).
I. THE REPORT AND RECOMMENDATION
First, he Magistrate Judge recommended that the tpady complaint filed against WPI
on February 25, 2014be dismissed asme-barredunderthe Puerto Rico Supreme Court’s ruling

of Fraguad&aBonilla v. Hosp. Auxilio Mutuo, 186 D.P.R. 365 (2012nd MaldonadoRiverav.

Carlos Suarez195 D.P.R. 182 (20165econd, Befound that_indseyGrasiswvas “under theare,
control, and supervision” of Ashford Imperi@ocket No. 387 at pp. 125), and that, as such,
claims related to the incident involving Raglrez areexcluded undegach of the requisite prongs

of the“Abuse or Molestation Exclusion”fahe Commercial General Liability Policy (No. CBP
008839603), in favor of Consejo de Titulares Ashford Imperial (“Consdgh”at p. 19.Finally,

she concludethat MAPFRE'’s requesshouldbe denied as to the duty to defend claims. In her
view, the Second Amendedomplaint alleges that Consejo faulted on a myriad of other issues

such as, failing to install cameras and proper lighting on tifeand making sure that the cameras

2That is, 1 year 10 months and 11 days after Consejo knew of the rape of Lindseya@dasie she was a student particigatin
in a project sponsored by WPI.
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on the building were working properlg. at p. 26.She reasonetthatthose claims “ould provide
an independent basis for establishing Consejo’s negligeidceandheldMAPFRE had a duty to
defend Consejo de Titularestil it can establish that all the claims againsridse becaus# the
illegal acts committed by Roiduez.Id. Plaintiffs, MAPFRE and Consejo object to the R&R
(Docket Nos. 390, 391 and 39Blaintiffs timely supplemented their objections at Docket No.
391.
. THE OBJECTIONS
A. Plaintiffs’ Objections at Docket Nos. 390 and 391

Plaintiffs claim the Magistrate Judge erred three grounds:irst, hey asserthat, while
interpreting the abuse or molestation exclusion in an insurance policy goverReity Rico
law, the Magistrate Judglisregarded “a Ioding intermediate Puer®ico appellate court decision
that determined coverage after interpreting the same abuse or mol€stdgonnd, lteycontend
that sheerred in finding that the abuse or molestation exclusion was not ambigsotiseras
more than one rational interpretation of the exclusidrird, they statethat sheshould hot have
givenweight to an “irrelevant fagtthat is, the place whetendseyGrasiswas sexually assaulted
In the alternativetheymove to certify the coverage issue to the Puerto Rico Supreme*Court.

As to their first argument, plaintiffs refer the court’s attentma Judgmergntered by the

Puerto Rico’s Court of Appeals PeralesCruz v. Villa del Asociado Jenaro Cortés, Inc., 2015

WL 3488871 (P.R. Court of Appeals April 30, 20130 her R&R theMagistrate Judgkaid out

a welklreasoned explanation as to why thets ofPeralesCruz are differentfrom the factdhere,

3 In their supplemental motion at Docket No. 391, they included additionabraigh that were not included in their original
motion.
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particularly with respect to the duty of care allegeuliyed by defendants (Docket No. 387 at pp.
21-23). The court agrees with the Magistrate Judge’s analysis and conclusibmtsgyGrasis
was in the care of Consejo at the time the alleged raped occurred, making the hchtirey) exf
Cruzinapplicable tahis casé'

Along that line, plaintiffshave consistently agreed with the Magistrate Judge’s position
thatas an innkeepef;onsejo, MAPFRE’s insured, odd.indseyGrasisa higher duty of care.
See Docket No. 71 at 1 27, 6%/, 70 (asserting that the rape of Lindsey occurred at the roof, “a
communal element of the condominium”), and 74 (adding that, Consejo, “[a]s adminisbfators
said element, [. . .] is responsilfte any damages caused to adiwdual in that vicinity”)> On
this endhowever their objection®verlookthatthe Magistratdudge foundhatthe claimgelated
to the incident involving Rodlyuez are excluded undeach of the requisite prongs of the “Abuse
or Molestation Exclusion” of the PolicfDocket No. 387 at p. 19), includy the negligent
employment of Rodriguez.

In connection withthe second objectigrplaintiffs referto PeralesCruz — whichas noted
aboveis inapplicable- and statehat (1) theexclusionis ambiguous as a matter of laand (2)
any ambiguity should be resolved in their favor. But the argumemisigacedfor reviewof the
specific textof MAPFRE’s policy, including the abuse and molestation exclusitinmately
confirms the conclusion thdagistrate Judgeeached Thelanguage is clear and unambiguous.

That plaintiffs disagree or that their viewa competing interpretatioexists does not rake the

4 Notably, to determine whether property is under the care, custody, or coraroinsiured, courts consider the locatiore sand
other characteristics of the property, and the insured’s relationship toothertyr including the insured’s duties with respect to
the property, nature and extent of the insured's control over the property, and asy tintehesured may have in the peoy.
See 9 Lee R. Russ & Thomas F. Segalia, €loon Insurance 126:22 (3d ed. 2007).

5Because plaintiffs’ arguments in support of their third objection arenriterd with their arguments here, no additionatdission
as to the remaining objection is warranted.
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exclusion ambiguoudn fact, his court has evaluatexhd found identical exclusions clear and

unambiguousSee Hernandea/. Colegio y Noviciado Santa Maria del Camino, Jri)15 WL

1417052 (D.P.R. March 27, 2015).

Finally, plaintiffs ask the court to certify severssues listed on page 12 of their motion at
Docket No. 390A closer look at the questioptaintiffs posehoweverconfirms tleyareinvoking
thecertificationmechanism for thBuerto Rico Supreme Courtéssentiallyreiterate theules of
statutory construction and interpretation of insurance politesss not warranting certificatidh.

b. MAPFRE’s Partial Objections at Docket No. 389

The Magistrate Judgecommended that MAPFRE’s request for judgment on the pleading
as to itduty to defend be deni€R&R at pp. 2527). She reasoned that, in addition to the sexual
molestation incident, plaintiffs allege that Consejo faulted on a myriad of othasisuch as,
failing to install cameras and proper lighting on the roof and mgagiire that the cameras on the
building were working properly.From that perspective, th@aimswould not berelated to the
sexual assault of Lindse@rasis yetprovide an independent basis for establishing Corsejo’
negligenceand activattMAPFRE’s duty to defend.

MAPFRE agrees with the Magistrate Judgedsclusionsthat (i) an insurer’s duty to
provide defense is more extensive and broader that its duty to indeamdfyi) an insurer’s duty

to defend a lawsuit is separate and distinct from the insurer’s duty to indéDaodiet No. 389

at p. 3). Neverthelessit aversthat careful consideration of the remainder allegations against

6 The remaining discussion astte legal basis to offset or reduce a jury damages award, following diswfishe Third Party
Complaint against WPI (an absent potential tortfeasor) is prematurecistswill be evaluated at the proper time.
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Consejo in the Second Amended Complaint undesaime standard correctlyannounced by the
Magistrate Judgeonfirms that there is no duty to defendrSejofor these allegations.

Review of MAPFRE’s Policyshowsthat, absent the clainislated to the sexual assault,
the remainmig allegations against Consdjur (i) lack of security cameras installed on the roof
(Docket No. 71 at 111 70-72)i) proper lighting(id. at § 73)and (iii) for failure to verify that the
cameras on the building were working propeily. at I 75), do not fall within the scope of
coverage. A the Magistrate Judgecognizedan insurer’s duty to defend depends on whether
the allegations of the complaint, relioerally, state facts that would be covered by a liability
policy if proven trueSee R&R at p. 25and cases cited therein). Yet in this cAMAPFRE’s
Policyis designed to cover damages because of “body injurigroperty damage,” to which the
insurance policy applies.

As relevant here, if the alleged damage does not result from “bodily injury” coveilage w
not be afforded under the Policy, regardless of the apiplicaf any of the exclusiorfs.And it
follows thatabsent the sexual assault of Lind&rgsis theremaining allegations against Consejo,
standing alonewvould not trigger the Policy at issue. Thus, the court will not atlh@pportion of

the R&R pertaining to MAPFRE's duty to defend.

“The Policy at issue provides, in ievant part, as follows:

COVERAGE A BODILY INJURY AND PROPERTY DAMAGE LIABILITY

1. Insuring Agreement

a. We will pay those sums that the insured becomes legally obligated to g@ynages because of “bodily injury” or “propert
damage” to which the insurance applies. We will have the right and duty to defenduterliagainst any “suit” seeking those
damages. However, we will have no duty to defend the insured against ahgéskihg damages for “bodily injury” or “progs
damage” to which this Burance does not apply. See, Docket No. 121, Exh. 1 at 100. Because there is fior gladperty
damages in the Second Amended Complaint, MAPFRE limited its discusskmntirm “bodily injury” (Docket No. 389 at p. 5
n.l1).

8 Bodily injury means bodily injury, sickness or disease sustained by a perdadirigaeath resulting from any of these at any
time (Docket No. 121, Exh. 1 at p. 112).
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c. Consejo de Titulares’Objections at Docket No. 392.

Consejds objections essentially question the Magistrate Judge’s conclusiohinidaey
Grasiswas under the “care, custody or control” of the Ashford Imperial. Given(ihake court
agreeswith the Magistrate Judge’s conclusion regarding matteras sein Section IllA of this
Memorandum and Ordgérand (ii) as the record standSpnsejo has not offered a valid reason as
to why the R&R findings in this regard shouldregected the court is not persuaded by Consejo’s
objections!® The R&R concludes thatindseyGrasis was rapedConsejcclarifies that it only
admitted thisstatement for purposes of the pending dispositive motion, but not for trial purpose:
(Docket No. 392 at pp--8). Asthe R&R does not qualifithe conclusion, Consejmishes to note
its objection. The objection is noted. If the case survives the summary judgmenCstaggo is
free to raise this matter before trial through a moiminmine.

V. CONCLUSION

Having made an independedg novo, examination of thentire recordthe Magistrate
Judge’s findings are well supported in the record and the laar. the same reaspthe ®urt
herebyADOPTSIN PART AND REJECTS IN PART th&lagistrateJudge’s eportas stated
herein and, accordinglyGRANTS WPI's Motion for Summary Judgment adAPFRE’s
Motion for Judgment on theéadings

SO ORDERED.

In San Juan, Puerto Rico, thistBday ofMarch, 2017

s/Pedro A. Delgadéternandez

PEDRO A. DELGADOGHERNANDEZ
United States District Judge

° The Magistrate Judge provided specific, valid and correct reasons for harsiomcl

10The courtobservesghat Consejo filed a Motion for Summary Judgment at Docket No. 329, which peatiing.



