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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF PUERTO RICO

AUTONOMOUSMUNICIPALITY OF
CAROLINA,

Plaintiff,
CIVIL NO. 13-1477 (PAD)
V.

LILLY DEL CARIBE, INC,;

Defendant.

OPINION AND ORDER
The Municipality of Carolina sued Lillgel Caribe Inc. forcollection oftaxes owed as a
result of Lilly’s breach of a Municipal Grant of Tax Exempti@efore the Couiis the Municipality
“Motion for Reconsideration of Opinion and Order (DKT #,24peking remand of the case to the
Carolina Part of the Puerto Rico Court of First Instance (Docket No.A3®r careful evaluation
of the parties’ filings the issuesraised and the principles andauthorities governingheir
adjudicationthe motion iSGRANTED and the cadsfEMANDED to state court.

l. BACKGROUND

The background isore fullyset in the Court’s initial ruling at Docket No. 2t the main,
the Municipality claims thabn September 9, 1999, Lilly becarttee holder of a Municipal Grant
of Tax Exemptionwith the Municipality The exemption, which had amitial effective date of
July 1, 1997 was to expire after ten yeardut was extended for an additions&nyear period
(Docket No. 1, Exh. 2 at { 27After the extension became effective, Li{ll) was authorizedo
establish a manufacturing foreign trade subzone in a Foreign Trade("EZdn®) under the

Foreign Trade Zone Act, 19 U.S.C. 88 &l (“FTZA"), (2) correspondinglyadjusted its
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Municipal LicerseTax filingsfor the fiscal year 200201Q and(3) ceased paying taxes over its
personal propertyld. at {32, 37, 3%and40.

In the Municipality’s view, the Grant and the extension are considered a contrad agre
upon the Municipality and Lilly, after the latter represented to the Munigipidlét projected
increases in sales and the investment in physical plant, machineegapdent would entail a
corresponding increase in the payment of Municipal License Tax and real aodap@roperty
taxes. At the same timmr the Municipality Lilly (1) did not notify the Municipality that it was
requesting a Sudone from the Faign Trade Zone Board, (2) falsely indicated that its projected
savings in municipal taxes and property taxes, if aZute was granted, would be around $ 1
Million a year, (3) failed to inform the Board of its agreements with the Nhadity, and (4) ha
not paid taxes to the Municipality despite what was agreed to in the Grant andE&eargion,
exempting from its volume of business income based on exemptions to comparoggetag in
a FTZ (Docket No. 1, Exh. 2 at 1 33-41, 44-49, 51, 60).

Focushg on these grounds, the Municipality asstré Lilly breachedits contract with
the Municipality, andsued Lilly in state couttb collectthe taxesllegedly dues provided in the
Grant and Grant Extensiomwithout attributing credits, deductions, reductions, or exemptions
resulting fromLilly’s designation as a St#one under the FTZAd. Lilly removed the action
claimingthat jurisdictionis properbecausé¢he Municipality’s right to relief necessarily depends on
theresolution of a substantiglestion of federal law, namely tegemption itis entitled tounder
theFTZA (Docket No. 1 at  14)The Municipalitymoved taemandDocket No. 10)Lilly opposed
the Municipality’s requegDocket No. 21)and theCourt deniedt (Docket No. 24) Thereafter, the
Municipality soughtreconsideration(Docket No. 32) Lilly opposed theMunicipality’'s motion

(Docket No.33), the Municipality replied (Docket N@4), and Lilly susreplied (Docket No39).
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. DISCUSSION

A. Removal Jurisdiction

Pursuant to 28 U.S.C. § 144, any civil action brought in a state court over which federal
courts have original jurisdiction may be removed by the defendant or thmeldefs to the federal
district court for the district and division embracing the place where such acpending.Rivet

v. Regions Banlof Louisiang 522 U.S. 470, 474 (1998Rhode Island Fishermen’s Allianee

Rhode Islandept. Of Environmental Management, 585 F.3d 42, 47 (1st Cir. 2009).

District courts’ original jurisdiction extends to civil cases arisimglerfederal law 28

U.S.C. 81331. City of Chicagov. International College of Surgeons, 522 U.S. 156, (3297).

A case arises under federal 1§y whenfederal law creates the cause of action asserted2and
in a special and small category of cases, sometimes referred to as “federal ingcadeswhen
state law creates the cause of actionthbataction asserted implicatass important federal issue.

Empire HealthchoicAssur, Inc.v. Mc Veigh, 547 U.S. 677, 699 (20Q6franchise Tax Bdof

State of Calv. Construction Laborers Vacation Trust for Southern California, 463 U.S91, 8

(1983).
The present case revolves around this latter type of jurisdictitm.those instances,
whethera claim arises under federal law must be answered by reference to the plawetiff’s

pleaded complaintMerrell Dow Pharmaceuticals Ine. Thompson 478 U.S. 804, 808 (1986);

HerndndezAgosto v. RomereBarcel§ 748 F.2d 1, 2 (1st Cir. 1984).Federalingredient

jurisdictionshouldbe applied with cautionMethenyv. Becker 352 F.3d 458, 460 (1st Cir. 2003).

B. Charactasticsof Federal Issue

To sustain federajuestion jurisdiction ira case where state law has created the action

assertedthe federal issue must:q&) necessarily raised; (aftually disputed; (3) substantiahd
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(4) capable of resolution in federal court without disrupting the fedéatg-balance approved by

Congess. Gunnv. Minton, --- U.S. ---, 133 S. Ct. 1059, 1064 (20133rable & Sons Metal

Products, Incv. Darue En@neering& Mfg., 545 U.S. 308, 314 (2003®hode Island Fishermen’s

Alliance, Inc., 585 F.3d at 48. When all four of these requirements are met, jurisdiction is prope

because there is a serious federal interest in claiming the advantages thoeginherdnt in a
federal forum which can be vindicated without disrupting Congress’s intended dividetoof
between state and federal couraunn, 133 S. Ct. at 1066rable 545 U.S. at 314.

C. Initial Ruling

In its initial ruling, the Court denied tidunicipality’s remand requestinding thata federal
issue wasiecessarilyaised by thiunicipality in describing its challenge to Lilly’s course of action,
and that such issweasdisputed subsantial and capable of resolutievithout disruptinghe sound
division of labor between federal and state coy®cket No. 24 app.9-11). It reasonedhe issue
wasdisputed becaudslly claims (1) entitlement to an exemption of personal property taxes over
the personal property inventory it holds at the FTZ, (2) that the exemptionreyzeslg claimed
in the personal property tax retucorresponding to taxable year 262310, and(3) that the
Municipality is proscribed from imposing such ad valorem taxatibnturn, the Municipality
counters that (1) it is not so proscribed, and (2) Lilly should not have attributed itgelfedii,
deduction, reduction or exemption resulting from3lad-zone designatiamder the “[FTZ] Act”
in calculating and reporting its municipal taxes (including personal propgds)tdd. atp 9.

The Court considered the issue substanthce paymentand collection of taxes is
important to Lilly as a taxpayer, and to the Municipality as the colledtosm that perspective,
the amount of collections directly affects their financial and economic siuatioeduction in

the amount of personal propetaxes payable to the Municipality represents a reduction in Lily's
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operating costs, while to the Municipality, Lilly’s savings representrésnues that it could have
potentially appropriated to fund the activities of the local governm@ntresponahgly, for the
Court, the resolution reached in this case could have a direct and potentially unfasftheablen
all of the entities authorized to operate in the FTZ's located in Puerto Rico and @m fanei
interstate commerce, which Congress expyaagended to protect in enacting the FTZ Addl.
atp. 10.

The Court ruled that deciding the federal issue in this forum would not tilt the saisidrdi
of labor between federal and state ¢teunn the Court’s viewthe Municipality’spetition requires
interpretation and implementation on state and local ad valorem taxes st#edRTZAct, a
provision with preemptive effect that governs creatures of federal lavCtmgress intentionally
sought to regulate despite being located within the geographical limitgebs local governments.
Id. atp. 11. Examining the matter anew, the Court is persuaded that the federdiassoet been
necessarily raisechor is it substantiain the sense the Supreme Court has used the tdisn
resolution more properly belongs in state court

D. Reevaluation

i. Necessity

The Courtinitially concludedhata federal issue was necessarily raised in the face of the
complaintbecausehe Municipality asked the court to impose municipal taxe&ily without
attributing to the latter any credit, deduction, or exenmptinder the FTZA (Docket No. 2t p.
9). Even though the reasoning is not counterintuitive, taking the issue to aleottigields a
different result.

To determine whether ansigeis necessarily raised, the Supreme Court has focused on

whether the issue questioris an essentia@lement of a plaintiff’s claimin that senseyjisdiction
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must be determined without reliance on anything plaintiff has alleged in anticiphtiefenses

which the defendant may interpos€aterpillar Inc v. Williams, 482 U.S. 386, 392 (1987For

that reason, Bederal issués considerethecessarpnly if it is an element rather than a defense to

the statdaw claim. Franchise Tax Bd. dbtate of Ch, 463 U.S.at10-11. As an element of the

defense, it isnadequate to confer federal jurisdictioMerrell Dow Pharmaceuticals, Inc478

U.S.at808. Such is the case here.

In Franchise Tax Bdof State of Cal., the Franchise Tax Board of California filed a

complaint in state court against a Trust and its trustees, alleging thatshédddailed to comply
with certain tax levies issued under a state statute, thereby becoming lraddenfges, and that
in view of the defendants’ contention that a federal statUERISA — preempted state law, a
judgment should be issued declaring the parties’ respective rights. fEmelalgs removed the
case to federal district court, the court denied the Tax Board'®miatiremand, and the Supreme
Courtultimately heldhat the case was not within tthistrict court'sremoval jurisdiction conferred
by 28 U.S.C. § 1441. 463 U.S. at pp. 5-7. In so deciding, the Court observed:

. astraightforward application of theell-pleaded complaint rule
precludes original federal court jurisdiction. California law establishes a
set of conditions, without reference to federal law, under which a tax levy
may be enforced; federal law becomes relevant only by way of a defense
to an obligation created entirely by state law, and then only if appellant
has made out a valid claim for relief under state law. Thepiedided
complaint rule was framed to deal with precisely such a situation.
[S]ince 1887 it has been settled law that a case may not be removed to
federal court on the basis of a federal defense, including the defense of
preemption, even if the defense is anticipated in the plaintiff’s complaint,
and even if both parties admit that the defense is the only questipn tru
at issue in the case.

Id. at 1314.
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The reasoning applies with equal fotoethe interplay between the Municipality’s claim
(2) that Lilly breached a contract with the Municipality, andt(®tas a result of that breach, it
owes taxes to thBlunicipality; and Lilly’s contraryassertion that no taxes are owed on account
of its designation as a Sutomne under the FTZA Federal lawmay becomeelevant only as a
defense to an obligation created by state law, and then only if the Municipalijgiso make out
a valid claim for relief under that law.

From the complaint, the Municipality would have to establish the existence of actontra
pursuant to which Lilly agreed to pay agremd sums of money without relying on FTZ
exemptionsgcredits or dductions The breach of the obligation would require Lilly to pay the
Municipality based on what gurportedlyagreed tpleading to a payment measured by the local
tax formula (free ofFTZ-relatedexemptions, credits or deductignsNone of these elemés
requires consideration of federal lawdwaluate andletermine whether Lillyn fact agreed to
what the Municipality haasserted and claimedrTZ statusmight have a role ihilly 's defense,

albeitto an underlying obligatigrcreated entirely bffueto Ricolaw. Accord Harris Countyv.

PRSI Trading, LLC 2014 WL 49241233 (S.D.Tex September 29, 2014)(FTZ exemption

considered a defense to underlying obligation togate tax).

Lilly contendghat removal is not based on a defense but ofath¢hat this is a declaratory
judgment action filed by the Municipality purporting to deny Lilly a right urféderal law that
Lilly has been claimingDocket No. 21at 10.16-17). From a federal perspective, operation of the

Declaratory Judgment Act rocedural only.Franchise Tax Bdbf State of Cal.463 U.S. at 15.

With its enactment, Congress enlarged the range of remedies available detaédeurts but did
not extend their jurisdictionld. The requirements of jurisdiction were not ineglly repealed or

modified. Id. at 16.
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Setting thdramework, if but for the availability of the declaratory judgment proceduoee, t
federal claim would arise only as a defense to a state created action, jurisditicking. 1d.

(noting current understanding §kelly Oil Ca v. Phillips Petroleum Cp339 U.S. 667 (1950)).

Correspondingly,dderalcourts do not have original jurisdiction, nor do they acquire jurisdiction
on removal, when a federal question is presented by a complaint for aesfatatry judgment,
but Skelly Oil, would bar jurisdiction if the plaintiff had sought a federal dettay judgment.

See Franchise Tax Bbf State of Cal.463 U.S. at 18-19 (so noting).

The absencef Congressional authorizatidar the Municipality b bring an actiomn the
district court— and that authorization is lacking the FTZA —is fatal undeiSkelly Oil. If the
federal statute creates no federal cause of action vindicating the same interbst phehtiff's
state cause of action seeks to vindicate, recharacterization as a federal claim ssibtg po as
to allow the agon to be removed as one arising under federal law to be litigated in thalfeder

court. Railway Labor Executives Assv. Pittsburgh & Lake Erie RCo, 858 F.2d 936, 94942

(3d Cir. 1988). As the Supreme Court has pointed batfdct that Congress has not elected to
provide a statutory right of action the plaintiff in the cases a thumb on the scale of dismissal.

Merrell DowPharmaceuticals Inc478 U.S. at 814 n. 1&hd817.

Lilly argues federal jurisdiction exists ovea declaratory judgent action wherthe
defendant could have brought a federal claim in a coercive action in federa{@ocket No.

Docket No. 21 at pl17). The argument may be saidderivefrom Franchise Tax Bdbf State of

Cal’s observation that[f] ederal courts have regularly taken original jurisdiction over declaratory
judgment suits in which, if the declaratory judgment defendant brought@waction to enforce
its rights, that suit would necessarily present a federal questidnat 19. Further, ivas relied

upon inAmerican Airlines, Inc.v. Cardoza-RodrigueA.33 F.3d 111 (1st Cir. 1998 validatea
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declaratory judgment action brought by an employer against former eraployéderal court
Id. at 114115. But “[s]imply to state these principles is not to apply them to the case at hand.”

Franchise Tax Bdbf State of Cal.463 U.S. at 13.Definingthis modality isclear Congressional

authorization to initiate civil actions in federal district court.

On ths foundationthe First Circuitindicatedin Cardoza-Rodriguethat the controversy

arose either as one of the empl®/eght to sue under the retirement plan pursuafRdSA, 29
U.S.C 8 1132(a)(1)(Bpr asaclaim under the Age Discrimination Employment Ac(*ADEA”) ,

29 U.S.C. 8§ 62&t seg., and the provisions of th@elder WorkerBenefit Protection Acamending
the ADEA 29 U.S.C. § 626(F)(1)(AjH). Id. at 115 n. * So presentedhé federal statuteand
the causes of action they created made it possible falettiaratory judgment defendants to sue
the plaintiff inU.S. district court, bridging the gap between those defendanfedacisubject-
matter jurisdiction 1d.

Thecases that Lilly citedollow the same principleSeeg Kikker, Peabog & Co., Inc.v.

MaxusEnergy Corp., 925 F.2d 556, 562 (2d Cir. 1991)(declaratory judgment defendant could hav

brought claim under federal securities lawnGNB Battery Technologies, Ing. Gould, Inc, 65

F.3d 615, 619520 (7th Cir. 1995)(declaratory judgment defendant could have brought claims

under Comprehensive Environmental Liability AdDartoons, L.Cv. Major League Baseball

PlayersAss’n, 95 F.3d 959, 965 (10th Cir. 1996)(declaratory judgment defendant could have

brought claim under Lanham ActBtandard InsCo. v. Saklad 127 R3d 1179 (9th Cir.

1997)(declaratory judgment defendant could have brought claim under EREBA)OIl and

! ERISA creates a series of express causes of action in favor of participantsifeegfiand fiduciaries of ERISA
covered plans, as well as the Secretary of LaBee ERISA§ 502(a), 29 U.S.(8 1132(a). Similarlythe ADEA, as
amended by the OWB® permits an aggrieved individual to commence a civil action for suchdegajuitable relief
as will effectuate the purpose of the statu@ege ADEA 87(c)(1), 29 U.S.C§ 626(c)(1).
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Chemical Cov. Ewen 123 F.3d 1466, 1479 (Fed. Cir. 1997)(declaratory judgment defendant

could have brought correction of inventorship action under 35 U.S.C. § 256); Columbia Ga

Transmission Corp. vDrain, 237 F.3d 366, 37371 (4th Cir. 2001)(declaratory judgment

defendant could bring unconstitutional taking claim under Fourteenth Amendidengehold

Bankv. JFS Group, 320 F.3d 1249, 1255 (11th Cir. 2003)(declaratory judgment defendants cou

have brought actions under Truth in Lending Act, National Bank Act, and RIM3tonsin

Interscholast AthleticAss’nv. Gannett Cq Inc., 658 F.3d 614, 622 (7th Cir. 2011)(declaratory

judgment defendant could have sued state actor under Section 1983 claiming achbawiad yi

censoring speech inalation of the First Amendmenf;TEA v. Ysleta del Sur Pueblo, 1813E.

676, 679 (5th Cir. 1999)(district court lacked fedayaéstion jurisdiction in declaratory judgment
action where defendant could not bring action under 28 U.S.C. § 81).

The FTZA does not appear to create an action authorizing Lilly to sue the Miityigipa
U. S. district courts. Lacking that authorizati&kelly Oil would notpermit Lilly as a declaratory
judgment defendartb initiate an actiormgainst the Municipalitynder theFTZA in this court?

Relying onJefferson County, Ala. Acker, 527 U.S. 423, 43335 (1999), however, Lilly suggests

that federal jurisdiction exists over a claim brought in state court to collect statettet is
removed to federal court, when a defendant may argue that application of tieates\federal

law (Docket No. 21 at p. 21).

21t is not beyond the power of Congress to confer a right to a declaratory judignaecdise or controversy arising
under federal law within the meaning of the Constitution o df331 without regard t&kelly Oil’'s particular
application of the welpleaded complaint rule. Nevertheless, Congress has declined to make saolye cht this
point, any adjustments must come from Congr&ee Franchise Tax Bbf State of Cal.463 U.S. at n.2and 19
(so stating).Congress had previously granted gahéderalquestion jurisdiction to federal courts, but the grant was
repealed one year lateBteffelv. Thompson415 U.S. 452, 464 n. 14 (1974).
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In Jefferson Countya county instituted a collection suit in state court against two federal

judicial officers, who in turmemoved the matter to the U.S. district court. Removal was effected

through 28 U.S.C8 1442(a)(3).See Jefferson Count Ala. 527 U.S. at 429130(describing case

background) That provision, part of what is known as the federal office removal statates
that a civil action or criminal prosecution commenced in a State court against iany afffthe
courts of the United States, for any act under color of office or in the performancedotiag
may be removed by them to the district court of the United States for the distridivasion
embracing the place wherein it is pending. 28 U.8§.C442(a)(3). No federal officer sought
removal in the casgub judice.

ii. Substantiality

Originally, the Court considered the federal issue substantial begmyseent and
collection of taxes is important to Lilly as a taxpayer, to the Municipality asdiector and to
the federal system asahole (Docket No. 24 at p. 10).

As interpreted by the Supreme Court, a finding of substantiality requires an issue
significant to the particular parties in the immediate suit, and important to the fegrah as a
whole. Gunn 133 S. Ct. at 1066. Applying the concepteferred, by way of example, to two
categoriesgnvolving substantial issues important to the federal system. First, cases tivber
Federal government has a “direct interest in the availability of a fedeuahfto vindicate its own
administrative actin.” 1d. Second, cases where the decision depends on “the determination o
‘the constitutional validity of an act of Congress which is directly drawn istoue” Id.

The federal issue around which Lilly centers its claim does not involve any lof suc

instances. Moreover, the Supreme Court concludédanchise Tax Babf State of Calthat the

federal defense to the tax collection action initiated in that litigatesmot substantiah63 U.S
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atl3, 2728. Beyond the obvious importance of the issue to the parties, that this case does not f:
within any of the categories recognized as substant@umnand insteadieals,much like was

the case ifrranchise Tax 8. of State of Cal.with a defense to a stabased actiojpersuades the

Court that such defense does not raise to the degree of substantiality needed forzhéion
within the meaning of 28 U.S.C. § 1441.
lii. State Courts

Initially, the Court concluded that deciding the federal issue in this forum would not tilt the
sound division of labor between federal and state coy@scket No. 24at p. 11). It readthe
Municipality’s petitionasrequiting interpretation and implementation thie prohibition on state
and local ad valorem tagestated in the FTZ Actbserving that this provision has been construed
as an express preemption by Congiggsgerningcreatures of federal law that Congress sought to
regulate despite being located within the geographical limits of state or locahgmres. 1d.

Notwithstanding the appeal of that reasoning, preemption alone does not provids
actionable grounds for removdalhere is nothing inappropriate or exceptional about a state court’s

entertainng and applying federal law to a completely preempted claiadenv. Discover Bank

556 U.S. 49, 62 n. 12 (2009)A suit brought upon a state statute does not arise under an Act of

Congress because prohibited therebsanchise Tax Bidbf State of Cal.463 U.S. at 12.

A federal rule of decision is necessary but not sufficient for federal jctisoli Seinfeld
v. Austen 39 F.3d 761, 764 (7th Cir. 1994Yhere must also be a right of action to enforce the
rule, and with it Congressional intent to confer federal courts authority toreedw@ dispute.

Templeton Bl. of Sewer Com’'rsv. American Tissue Mill of Massachusett$nc., 352 F.3d 33, 40

(1st dr. 2003). Any ambiguity as to the source of the law relied upon to invoke removal ought to

be resolved against removd&osselléGonzalea. CalderénSerra 398 F.3d 1, 11 (1st Cir. 2004).
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A deeplyrooted presumptiorhas been recognizeid favor of concurrent stateourt
jurisdictionto adjudicate federal issueBurt v. Titlow, --- U.S.---, 134 S.Ct. 10, 15 (2013}lims

v. Arrow Financial ServicesLLC, --- U.S.---, 132 S. Ct. 740, 748 (2012yellow Freightv.

Donnelly 494 U.S. 820823 (1990). The presumption is rebuttedy if Congress affirmatively

outsstate courts of jurisdiction over a particular claifrafflin v. Levitt, 493 U.S. 455, 45860

(1990).

The FTZ Actdoes notliveststate courts of their presumptipgisdictionover federal and
local claimsin favor of federal district courts.The absence of authorization to have a case
adjudicated irdistrict court signals Congressional intent to leave intact the traditional allocation
of adjudicative responsibilés between federal and state caurExercising jurisdiction where
Congress has not authorized it would disturb the congressi@apdhpved balancef federal and
statejudicial responsibilities.The case may be adjudicated in state court.

iv. CommerceClause/Administrative Ruling

Lilly allegesthat jurisdiction is proper pursuant to 28 U.S§.337(a) because the case
involves a statute for which the Commerce Clause furnishes predicate (Dockt at pp. 3, 18
20; Docket No. 3at p. 2). Contrary to Lilly’s allegation, the Supreme Court has not distinguished

between the “arising under” standard8df337 andg 1331. Franchise Tax Bdbf State of Cal.

463 U.S. at 8 n. 7.That condition makes a federal preemption defense to alastateause of

action insufficient to confer federgluestion jurisdiction on a federal coukiuisville & N.R. Co.

v. Mottley, 211 U.S. 149, 152 (190&hode Island Fishermen’s Alliandac., 585 F.3d at 50-51.

Lilly asserts the Municipality has commenced a challenge to Lilly'stgoh subzone
before the FTZ Board, and that any arguments concerning the propriety ofatitesGould be

made exclusively before the administrative federal body, not beforestats or this CourtSee
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Docket No. 33&atp. 7. If that were the case, Lilly may so assert as an affirmative defense in stat:
court. Without a differensubstantive and procedural settiiigs apparent that thisase does not
arise undeffederallaw.

E. CONCLUSION

Removal jurisdiction permits a defendant to force the plaintiff to litigate certaomagn
federal court, rather than in the state forum originally selected. Jackddeftinal, Mary Kay

Kanes & Arthur Miller,Civil Procedure59 (4th Ed.2005). An action is removable only if it

originally could have been broughta federal district court. The basis of federal jurisdiction may
nat consist of a federal defense.

The Municipality’s state cause of actions based on illy's alleged breach of a tax
exemption grantAs it stands, ifs one of breach of contracty action ordinarily entertained by
state courts. Lilly avers that jurisdiction is proper because the adjadidaipends on resolution
of a substantial questi of federal law.But thebasis for jurisdiction alleged by Lilly is grounded
on a federal tax exemption under the FTZRhis, in turn, constitutes a defense as opposed to a
jurisdictional basis insufficient to confer original federal subject mattisdjation.

Removal statues are to be strictly construed against reniguatell6Gonzalez398 F. 3d

at 11 €iting Shanrock Oil & Gas Corpv. Sheets313 U.S. 100, 16809 (1941)).A case may not

be removed to federal court on the basis of a federal defense, including the defeasenption,
even if the defense is anticipated in the plaintiff’s complaint, and even if bdibgadmit that

the defense is the only question trulysstue in the caseEranchise Tax Babf State of Cal.463

U.S. at 13.
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Within these constraintshé Court lacks subject matjerisdiction to entertain this action.
The Municipality’s motion for reconsideratiofbocket No. 32) is GRANTEDand the case
REMANDED to state court.

A court may award costs and attorney’s fees under 28 L3427 (c) where the removing
party lacks an objectively reasonable basis for seeking removal. Evem thdyg attempt to

remove wasunsuccessful, the attempt was not objectively unreasonaidtin v. Franklin

Capital Corp 546 U.S. 132, 141 (2005). Consequently, Lilly need nofqrape costs, expenses
and attorney'’s feethatthe Municipalityhasincurred inthis proceeding.

Judgmensthall be entered accordingly.

SO ORDERED.

In San Juan, Puerto Ridhjs 5th day of Februar2015.

S/Pedro A DelgadeHernandez
PEDRO A DELGADO HERNANDEZ
United States District Judge

3 Absence of original federal jurisdiction does not mean there is noafeidenm in which a federal preemption
defense may be heard. If the state courts reject that defense, the decisictinmassiyibe reviewed by the Supreme
Court. McKesson Corpv. Division of Alcoholic Beverages and Tobacd®ept. of Business Regulation of Florjda
496 U.S. 18, 261 (1990);Franchise Tax Bdof State of Cal.463 U.S. at 12 n. 12. Likewise, if the merits of the
claimed exemption had to be brought before the FTZ Board, the Courenifdtibnal Trade may have jurisdiction
over the agency’s ruling.See Conocq Inc. v. U.S. ForeignTrade Zones Bd 18 F.3d 1581, 1586 (Fed. Cir.
1994)(Congress amended jurisdictional provision of Court of latenmal Trade to eliminate much of the difficulties
experienced by trade litigants who in the past commenced suits in the distristardy to have those suits dissgd
for want of subject matter jurisdiction)iami Free Zone Corpv. ForeignTrades Zones @& Dept. of Commerce
803 F. Supp. 442, 444 (D.C. Cir. 1992) (since FTZ's are concerned withghdtifis, duties and import conditions,
review of FTZ Board'sactions was intended to be exclusive in the Court of International Trade)




