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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF PUERTO RICO

MONIN BERIO -RAMOS,
Plaintiff

V. CIVIL NO. 13-1879(PAD)

GERARDO FLORES-GARCIA, et al,

Defendants

MEMORANDUM AND ORDER
Delgado Herndndez, District Judge.

This is a copyright infringement action against Gerardo FHG@sia and the Senate of
Puerto Rico under theopyrightRemedy Clarificatiodct, Pub. Law No. 10:653,104 Stat 2749
and Puerto Rico lawBefore the court is the SenateMldtion for Judgment on the Pleadifigs
under Fed.R.Civ.P. 12(c) (Docket Nd.2), which plaintiff opposed (Docket N&14). The motion
is GRANTED IN PART and DENIED IN PART, and the case against the S&I&MISSED
WITHOUT PREJUDICE.

The Senate alleges the case agairgtould be dismissed with prejudice pursuant to the
Eleventh Amendmerttecause it has n@bnsentedo this litigation(Docket No.112 atpp. 4-8.
Plaintiff counters the motion is untimefndthat the Eleventh Amendment does aoply(Docket
No. 114 at pp. 1-8

The Eleventh Amendment prohibitases against the State without its consé&lmel v.

Florida Board of Regents, 528 U.S. 62;7/2(2000). Although it seeks to shield the state treasury,

it also protects the State’s dignity interest in not being haled into federal Eoeseniuy. Puerto

Rico and the Caribbean Cardiovascular Center, 322 F.3d 56, 63 (1st Cir. 2003). For such purpos
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Puerto Rico is considered a State. Mays&twtlesv. Cabrerg 323 F.3d 43, 53 (1st Cir. 2003).

This type ofimmunity is considered jurisdictnal. Acevedov. Police 247 F.3d 26, 28 (1st

Cir. 2001). The Eleventh Amendment restricts judicial power under ArticléSeminole Tribe

of Floridav. Florida 517 U.S. 44, 723 (1996). So the Senate’s motion is timely. The issue it

has brought fah may be raised at this stage of the proceediBgg Diaz-Fonseca. Puerto Rico

451 F.3d 13, 33 (1st Cir. 20@uotingAcevedq 247 F.3d at 2§)Eleventh Amendment immuty

can be raised at any time...."”)
The Senateposits Congress cannot constitutalty abrogate a tatés Eleventh
Amendmentmmunity through the CopyrigiRemedy Clarificatiod\ct (Docket No. 112 at pp.-5

8). In support of this proposition, it relies on cases holding that Congress may not aliregate t

immunity under the authority of Article 1Seee.g, Floridav. College Savings Bank, 527 U.S.
627, 636 (1999)(stating théstate sovereign immunity does not yield to Congress’ Article |

powers’). Because the federadmyright statutestems from Article IRoblesv. Institute of Puerto

Rican Culture, 466 F.Supp.2d 41084D.P.R. 2006)(so notinglhe Senate contendsnitay not
be suedinder that statuteere(Docket No. 112 at pp. 6-7).

Plaintiff has not offered cas to the contraryAlong the same line le acknowledgethat
the Senate’srgument ay be correct under the current state of affairs” (Docket No. 114 at p. 2).
But she contends that Puerto Ricaaigerrtory of the United States and as such, the Eleventh
Amendment immunity does not apply (Docket No. 114 at pp). 3To this end, she essentially
alleges that the Amendment exists for States, not territories like Puerto Ricge adwarce of

authorty lies in Federal lawld. at pp. 24. Plaintiff predicates her argumentPueblov. Sdnchez

Valle, 192 D.P.R. 594, 64845 (2015)cert. granted84 U.S.L.W. 3060 (U.S. October 1, 2015)(No.

15-108).
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The argument overlooks the fact tivatl913, when Puerto Rico was subject to the Jones
Act, the Supreme Court held that as an unincorporated territory of the Urated 8 government

is entitled to Eleventh Amendment immunitiorto Ricov. Castillg, 227 U.S. 270, 273 (1913).

And that sitiation has not changed after 1952 under the Federal RelationSéetMaysonet
Robles 323 R3dat 53 (1st Cir. 2003)(“Even though Puerto Rico is an unincorporated territory of
the United States, its government has always been considered a sovet#ygengited to
immunity from suit without its consent”).

Plaintiff maintainghe Senate cannot avoid suit because it is not a political subdivision of
Puerto Rico and insofar as only injunctive relief is requestdéde state treasury will not be
compiomised (DockeNo. 114 at pp. &). The proposition that the Senate lies beyond the scope
of the Eleventh Amendment is somewhat counterintuitive, for the Senate conformswad 2)f

parts of Puerto Rico’s legislative brancBeeg RiveraConcepciorv. Puerto Rico 786 F.Supi2d

442, 451 (D.P.R. 2010)(holding that g Senate and House enjoy Eleventh Ammaadt
immunity as an organic part of the central government of Puerto’RicoBesides, that only
injunctiverelief is soughts unavailing,asthe EleventtAmendmenirotects unconsenting states
from injunctive remedies based on state |&ee Diaz-Fonseca451 F.3d at 43 (“[The Eleventh
Amendment] does not allow injunctive relief against state officials for violatiostaaé law).
The jurisdictional bar applies regardless of the nature of the reliehsoud. at 33 €iting

Pennshuttsv. Halderman 465 U.S. 89, 100 (1984)).

In consequencethe case against the Senate law must be dismissed, albeit withour
prejudice. Whatever argumentsaraised if plaintiff refiles federal afat state claims against the
Senate in Puerto Rico courts Wk for those courts to decidéhe Seateés request for attornéy

feesis DENIED. Beyond the requeshetre isno argumentation justifying the fees sought.
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SO ORDERED.
In San Juan, Puerto Rico, this 21st day of January 2016.
S/Pedro ADelgadeHernandez

PEDRO A. DELGADGHERNANDEZ
U.S. DISTRICT JUDGE




