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s et al v. Arroyo-Chiques et al

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF PUERTO RICO
ROSA M. RIVERA RAMOS, et al.,
Plaintiffs
V. CIVIL NO. 13-1903 (GAG)
HON. LUIS ARROYO CHIQUES, et al.,

Defendants.

OPINION AND ORDER

In this civil rights casethe plaintiffs Rosa M. Rivera-Ramos, Heliodora Rosa-RiV
Elsa Velazquez-Velazquez, Lydia E. Rivera-goné and Jesus Delgado-Serrano contend that
contracts with the municipality of Aguas Buenasre canceled due to their political affiliatig
(Docket No. 1 91 3-7.) The defendants, MayoAgfias Buenas Luis Arroyo-Chiqués and Hun

Resources Director of Aguas Buenas NelsorOdiz-Reyes, in their official and individus

capacities, now move for summyajudgment of the complaift. (Docket No. 58.) Aftef

considering the motion, and all re@iand responses thereto, the c@ENIES the motion for

summary judgment.

! Also pending before the Court is the plaintiffs’ motion requesting that the Court deem unoppos
statement of additional uncontested facts. (Docket No. fOresponse, the defendants filed their opposition tg
plaintiffs’ statement of additional uncontested facts, which the plaintiffs moved to strike. (Docket Nos. 7
Pursuant to Local Rule of Civil Procedure 56(e), factsainatl in a statement of material facts are deemed adn
unless properly controverted. L.Cv.R. 56(d). In tbése, the defendants filed their opposition to Plaint
Additional Statement of Uncontested Facts two days after the plaintiffs filed their motion to deenpdsastbpThe
Court notes that this filing was approximately thirteen dates but also notes that the additional statement of
contained 45 exhibits and more than 1300 pages. (Docket No. 62.) In light of the dengitplaintiiffs’ statemen
of additional uncontested facts, and the fact that the defendants responded shortly after being prompted,
declines to deem the statement unopposed or to strikedefes’ opposition. Defense counsel is reminded that if
future such a delay can result in striking a responsive pleading and urges both parties to file timely respg
comply with the local and federal rules of civil procedure.
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Civil No. 13-1903 (GAG)

I.  Relevant Factual and Procedural Background

The plaintiffs are former transitory, fixed-term employees of theniklpality of Aguas

Buenas. (Docket Nos. 1 § 1; 62 |1 23-24; 378B52; 67-68; 74-75.) The plaintiffs are

affiliated with the New Progressive PartyN@P”). (Docket No. 62 {1 22, 36, 47, 59, 72.) The

defendants are associated with the Popular DeahodParty (“PDP”). (@cket No. 62 { 5, 10

)

The plaintiffs filed their complaint on Decemb®l, 2013, alleging that their appointments were

renewed annually without fail “so long asethsupported the reeksmn campaign of Arroyd

Chiqués.” (Docket No. 1 1 3.) They claim thhe cancellation of their contracts was due to

political discrimination.(Docket No. 1 |1 4-5.)

All plaintiffs had annual term appointmentsteansitory employees in the municipality

of

Aguas Buenas that were setetxpire on December 31, 2012. (Docket No. 62 1 23-24; 37-38; 51-

52; 67-68; 74-75.) Rivera-Ramos was a Programd/or Special Projects Coordinator, Rgsa-

Rivera was an office clerk, Veldzquez-Veladzques wa administrative assistant, Rivera-Enri
was a janitor, and Delgado-Serrano was a workBocket No. 62 1 24, 52, 75, 38.) Prior to
2012 political campaign, all plaintiffs either supported defendant Arroyo-Chiqués or
politically inactive. (Docket No. 62 1 13-17; 33-34; 460-62, 144.) They contend that th
contracts were renewed evergay until 2012, when they “opennd enthusiastically supports
and campaigned” for Javier Garcia-Pérez, Arroyag@és’ political rival. (Docket Nos. 1 1 4-
62 19 18-22; 30-35; 48-51; 59-65; 72) The plaintiffs claim that they were replaced with H
affiliated individuals loyal to Arroyo-Chiqués, who performed the duties and functions thz

previously been assigned to the plaintiffs. (Docket Nos. 1 § 5; 62 1Y 273-75.)
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. Standard of Review

Summary judgment is appropriate when “the pleadings, depositions, answers to

interrogatories, and admissions ole ftogether with the affidavitsf any, show that there is no

genuine issue as to any matefiatt and that the moving partg entitled to a judgment as

matter of law.” _Celotex Corp. v. Catrett, 4U7S. 317, 322 (1986); see Fed. R. Civ. P. 56

“An issue is genuine if ‘it may reasonably be resoliedavor of either party’ at trial, . . . and
material if it ‘possess[es] the capacity to swhg outcome of the litegion under the applicable

law.” Iverson v. City of Boston, 452 F.3d 94, 9&{(LTir. 2006) (alteration in original) (interng

DD

a).

14

citations omitted). The moving party bears the initial burden of demonstrating the lack of

evidence to support the non-movipgrty’s case._Celotex, 477 U.& 325. “The movant mus

aver an absence of evidencestgpport the nonmoving pait case. The burdehen shifts to the

[

nonmovant to establish the existence of edst one fact issue which is both genuine and

material.” _Maldonado-Denis v. Castillo-Ragiuez, 23 F.3d 576, 581 (1st Cir. 1994). T

nonmovant may establish a fact is genuinely gpdie by citing particular evidence in the recqrd

or showing that either the materials cited byrimvant “do not establistihe absence or presenge
of a genuine dispute, or thah adverse party cannot prodwmmissible evidence to support the

fact.” Fed. R.Civ. P. 56(c)(1)(B)If the court finds that sonmgenuine factual issue remains, the

resolution of which could affect the outcome tbe case, then the court must deny summ

judgment._See Anderson v. Libgttobby, Inc., 477 U.S. 242, 248 (1986).

ary

When considering a motion for summary judgméme court must view the evidence in the

light most favorable to the norawing party and give that partthe benefit of any and al

reasonable inferences. Id. at 255. Moreovethatsummary judgment stage, the court doeg not

3
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Civil No. 13-1903 (GAG)

make credibility determinations or weighethevidence. _Id. Summary judgment may
appropriate, however, if the nonmoving party’'secassts merely upon “conclusory allegatio

improbable inferences, and unsupported speouldti Forestier Fradera v. Mun. of Mayagu

440 F.3d 17, 21 (1st Cir. 2006) (quoting BenwifTechnical Mfg. Corp., 331 F.3d 166, 173 (

Cir. 2003)).

Il Legal Analysis
Pursuant to 42 U.S.C. § 1983, the plaintiffairtl that the defendantsolated their First

Amendment rights by stripping theaf a substantial portion of ¢lr duties at work because

their political affiliation with te PDP. (Docket No. 29 § 183.) In order to state a valid S¢

1983 claim, the plaintiffs must &blish three elements(1l) that tle conduct complained of w4

of

ction

S

committed by a person acting “under color cdtstlaw;” (2) that the conduct deprived the

plaintiffs of rights secured by the Constitution or laws of the United States; and (3) th
defendants were personally andedtly involved in the causing thvolation of federally protecte

rights. E.qg., Gutierrez-Rodriguez v. CartageB882 F.2d 553, 560-61 (16ir. 1989) (citationg

omitted).
The First Amendment prohibits government atfls from “taking adverse action agail
public employees on the basis of political affibm, unless political loyalty is an approprid

requirement of the employment.” Ocasio-hiendez v. Fortufio-Burset, 640 F.3d 1, 11 (1st

2011) (internal citations omitted)To prevail in a political dicrimination claim under the Fir
Amendment, plaintiffs must produce evidencattlpolitical affiliation was a substantial

motivating factor in dismissal._ _Peguero-Moronta v. Santiago, 464 F.3d 29, 45 (1st Cir.

(citing Acevedo-Diaz v. Aponte, 1 F.3d 62, 66 (1st €893)). The plaintiffsnust establish fou

4
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elements: (1) that the plaintiffs and defendabtlong to opposing political parties; (2) 1
defendants had knowledge of the plaintiffs’ politiaéiliations; (3) an adverse employment act
occurred; and (4) politicalffiliation was a substantial or motiuag factor for the adverse actio

See Garcia-Gonzalez v. Puig-Morglésl F.3d 81, 96 (1st Cir. 2014).

Once the plaintiffs demonstrate these thresipoicha facieelements, the bden shifts tg

the defendants to present a non-discriminatorysbfasithe dismissals. M#Healthy City Schoo

he

on

Dist. Bd. Of Educ. v. Doyle, 429 U.S. 274, 287 (197Under this burden-shifting paradigm, the

defendants must prove, by a prepaadee of the evidence, thatetlplaintiffs would have bee
dismissed regardless of their political affiliation&cevedo-Diaz, 1 F.3d at 66. The plaintiffs ¢

still prevail by demonstrating th#éhe proffered non-discriminatongason for their dismissal wsx

mere pretext. Padilla-Garcia v. Guillermo Rodez, 212 F.3d 69, 77 (1st Cir. 2000). Ultimate

summary judgment is only warranted if the “defants’ evidentiary proffecompelled the finding
that political discrimination didhot constitute a ‘bufor’ cause for the adverse employmg

action.” Mendez-Aponte v. Puerto Rico, 656 Supp. 2d 277, 285 (D.P.R. 2009) (inter

citations omitted).

As to the first prong of the plaintiffgorima facie case, neither partglisputes that thg
plaintiffs are members of the NRJIP that the defendants are assadatith the PDP. The partig
also do not dispute that thelaintiffs suffered an adverse employment action when
employment contracts were cancdlleHowever, the second anoufth prongs of the plaintiffs
prima faciecase, regarding the defendgriknowledge of the plairffs’ political association andg
the defendants’ reasons for terating their contracts, reveal sgiutes of material facts th

preclude summary judgment. The defendants odntieat they did not know or did not consiq
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the political affiliations of the plaintiffs, anthat any adverse employment action taken agy
them was not the result of political animus. oRet No. 58 at 46.) Conksely, the plaintiffg
contend that their contracts were not renewechbse the defendants’ att@ith political animus
in deciding to replace them with PD&pporters. (Docket No. 68 at 9-12.)

The plaintiffs may satisfyhe second element of thgirima faciecase with circumstantia
evidence demonstrating that tdefendants had knowledge of thewlitical affiliations. _E.qg.,

Martinez-Vélez v. Rey-Hernaded, 506 F.3d 32, 44 (1st Cir. 200@nding that plaintiff's

testimony that she “spoke openly about her politicgalvs and sat in thBIPP portion of the d
facto segregated cafeteria” was sufficient evidenca feasonable jury tofer that defendant wg
aware of her political affiliation.). Importagtithis element does not require an admission by
employer or direct evidence tife employer’s knowledge.

To satisfy the fourth element of tipgima faciecase, the plaintiffs must present evide
that political affiliation was a substantial or moting factor for the adverse employment acti
Lamboy-Ortiz, 630 F.3d at 239. Essentially, thergli#s must demonstrate that the defendgd
acted with discriminatory animus. Becausei$itrare that a ‘smoking gun’ will be found in
political discrimination case, . . . circumstahgaidence alone may support a finding of politi
discrimination.” 1d. at 240. Thefore, as with the second elemheaihe Court may conclude th

political affiliation was a substantial or motiwag factor for an adverse employment action

drawing inferences from the universe of factadlegations at the summajudgment stage.

Rodriguez v. Municipality of San Juan, 659 F.3d 168, 178 (1st Cir. 2011).

In their motion for summary judgment, thefelgdants argue that “after every electi

Arroyo-Chiqués restructures géhmunicipality to maximize seices and comlg with the
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government plan that he proposes.” (Docket B®at 3.) The defendants claim that often as a

result of this restructuring, certain positions “disappear” and others “may not need to be re
(Docket No. 58 at 3.) As to the plaintiffs’ comtts, Arroyo-Chiqués “caot recall why” Rivera;
Ramos’ contract was not renewed and “doesramtember being aware of any issues regar

[her] performance on [the] job.” (Docket N&68-1 § 473.) SimilarlyArroyo-Chiqués “canno

remember if there was [a] reason not to renew MRgara’s contract othehan the expiration of

newed.”

ding

t

the contract” but does remember “that there vd#iferences with other employees.” (Docket No.

58-1 1Y 474-75.) Defendants contend thatid¥guez-Velazquez worked in the “Fam

iy

Department,” which was specifically affectedridig the restructuring. (Docket No. 58-1 { 478.)

The defendants vaguely contend that positions maglibenated and are not necessarily created.

Id. Consequently, the defendants conclude tiatreason the contracts were not renewsdst

havebeen due to the restructuring of the Municipatitythe programs that are reduced . . . or

the position[s were] not necessary in the Myratity.” (Docket No. 58-1 § 477.) (emphasi

added).

Conversely, the plaintiffs maintain that the defendants decided to terminate their cg
when they began to openly support the NfaRdidate challenging Asyo-Chiqués in the 201
elections. (Docket No. 68 at 10.) They claim thapervisors and co-workers routinely discus
politics at work, divulging not only their politicaffdiations but the extent of their involvement
the campaigns. _(See Docket No. 62 1 79-8Rhintiff Velazquez-V&zquez claims thg
defendant Arroyo-Chiqués andhet municipal employees dropast her house and photograpt
the NPP support signs she had placed in frditocket No. 62 {1 150-160.) Plaintiff River

Ramos contends that Arroyo-Chiqués instrudted supervisor to author a baseless nega
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evaluation, but the supervisor reéd. (Docket No. 62 § 184.) PhihDelgado-Serrano claims t

have heard Arroyo-Chiqués statdhe NPP members’ days are counted before they are fi

0

red.”

(Docket No. 62 1 185.) Additiofig, Plaintiff Rivera-Enriquez observed Arroyo-Chiqués lea\ing

the municipal legislature building two days aftes thandatory recount that reduced his margi
victory over Garcia-Pérez “lookingisibly upset” and stating “I am coming to chop off so
heads.” (Docket No. 62  186.)

The plaintiffs also describe a specificcitient indicating politial animus in whicl
someone placed a photo of plaintiffs Rivera-Rarand Rosa-Rivera on top of the employee f{
clock at City Hall. Below it was a handwrittenessage stating: “Two itiérates that would ng
have a job if not because they are political emps. Now they bite the hand that fed the
(Docket No. 62 11 150-53.) Defendants do not desploe fact that this incident occurred, |
maintain that “[a]ny of them (NPP coworkemsuld have placed that picture with the ‘trait
comments on top of the punch clock . . .”o@Ret Nos. 58 at 4&8-1 1 113-15)

These competing accounts of the reasons thatffs’ contracts were not renewed and
climate at work leading up to thikefendants’ decisions not to rendve contracts give rise to cle
issues of material fact as to the secand fourth elements of the plaintiffstima faciecase.

Despite the defendants’ proffef a non-discriminatory reasdar cancelling the contract
the plaintiffs posit that the defendants’ assertimegarding restructuringf municipal operation
are merely pretextual jtiication for political dscrimination. Specificallythe plaintiffs point to
Arroyo-Chiqués’ failure to articulate reasons fmach of the plaintiffs’ contract cancellation
how they were affected by the restructuring.o¢ket No. 62 11 261-65.) Because the plain

have presented evidence of asien of events that opposes thefendants’ assertion that t
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contracts were not renewed because of normaiicipal restructuring, gury must make the

necessary credibility determinations in orderdiscern the basis for the adverse employn
action taken by the defendants. Findingttthe plaintiffs hae satisfied theiprima facieburden
and that genuine issues of matefat as to the second and fouellements of their claim remai
the defendants’ motion for summary judgmasto the federal § 1983 claims is herBi3NIED .

The plaintiffs also claim violations of PuerRico state law, specifically Article 1802 a

1803 of the Puerto Rico Civil Code, PIRAws ANN. Tit 31 88 5141 and 5142. Additionally, the

claim that Defendants’ conduct violates Sectitin®, 4 and 6 of Article Il of the Constitution
Puerto Rico. (Docket No. 1 11161-63.) Becatlse plaintiffs’ political discrimination claimg
pursuant to the First Amendment of the UGnstitution survive the defendants’ motion
summary judgment, the CoudENIES the defendants’ motion for summary judgment as to
state law claims as well.
IV.  Conclusion

For the reasons stated herein, the CRENIES the defendants’ motion for summg
judgment at Docket No. 58.

SO ORDERED.

In San Juan, Puerto Rico this 1st day of February, 2016.

s/ Gustavo A. Gelpi

GQJSTAVOA. GELPI
United States District Judge
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