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1 INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF PUERTO RICO

OLYMPIC AUTOMOTIVE &
3 || ACCESSORIES, et al.,

4 || Plaintiffs,
V. CIVIL NO. 14-1026 (GAG)

PUERTO RICO ELECTRIC POWER
6 || AUTHORITY (PREPA), et al.,

7 Defendants.

OPINION AND ORDER

Olympic Automotive & Accessories (“Olympic”), The Wellness Inc. and José Joaquin
10
Robles (collectively “Plaintiffs”) bring thisaction against the Puerto Rico Electric Poyer
11

—+

Authority (“PREPA”) and several of its officer(collectively “Def@dants”), arguing thg
+ Defendants violated their due pess rights under the Fourteenth Amendment of the United $tates
+ Constitution and their statutoryghts under Law 33 of June 27, 1985, RLRwS ANN. TIT. 27 88
H 262 et. seq. (“Law 33”). (Docket No. 51 at 2-3Blaintiffs support their claims positing that
+ Defendants willfully discouraged and pretesh them access to PREPA’s administrafive
0 procedures to object and challenge the cost of goeuer service. (DocketdN 1.) Plaintiffs thug
H seek equitable relief, asking the court to enjpefendants from disconnecting their power and
o order its reconnection. Id. at 2. They aleeksmonetary relief._Id.
+ Pending before the court is Defendants’ motmlismiss under Fed. R. Civ. P. 12 (b) (1)
20

174

and 12 (b) (6) (Docket No. 51), wah Plaintiffs opposed. (Dock&to. 54.) After reviewing the
21
parties’ submissions and the pertinent law, the @BRANT S Defendants’ motion to dismiss.
22

23

24
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l. Standard of Review

1. Federal Rule of Civil Procedure 12(b)(1)

As courts of limited jurisdictiorthe federal courts must congrtheir jurisdictional grant

narrowly. Destek Grp. v. Statdf N.H. Pub. Utils. Comm’n.318 F.3d 32, 38 (1st Cir. 2003).

Consequently, the party asserting jurisdictionriear the burden of showing the existence

[

of

federal jurisdiction. _Viqueira v. First Bank4Q F.3d 12, 16 (1st Cir. 1998). When deciding

whether to dismiss a complaint for lack of sdtjmatter jurisdiction, the court “may consider

whatever evidence has been submitted, such as . . . depositions and exhibits.” Aversa vy.

States, 99 F.3d 1200, 1210 (1st @®96); Torres v. Bella Vista H9., Inc., 523 F. Supp. 2d 123,

132 (D.P.R. 2007). Motions brought under Rule )J@A(bare subject to the same standard

United

of

review as Rule 12(b)(6) motis. Negron-Gaztambide v. Hamdez-Torres, 35 F.3d 25, 27 (1st

Cir. 1994); Torres, 523 F. Supp. 2d at 132.

2. Federal Rule of Civil Procedure 12(b)(6)

When considering a motion to dismiss for feglio state a claim upon which relief can|be

granted, seedb. R. Civ. P. 12(b)(6), the court analyzes tt@mplaint in a two-step process under

the current context-based “plaudityi’ standard established by ti8upreme Court. See SchatZ

Republican State Leadership Comm., 669 F.3b5(01st Cir. 2012) (citig Ocasio-Hernandez V.

V.

Fortufio-Burset, 640 F.3d 1, 12 (1st Cir. 2011) Whiiscusses Ashcroft v. Igbal, 556 U.S. 6§62

(2009) and Bell Atl. Corp. v. Twombly, 550 U.S. 544 (2007)). First, the court must “isolate and

ignore statements in the complaint that simply offer legal labels and conclusions or merely

rehash

cause-of-action elements.”__Id. A complaint slagot need detailed factual allegations, [but

“[tihreadbare recitals of the elements af cause of action, supported by mere conclusory

statements, do not suffice.” Igbal, 556 U.S6@8-79. Second, the court must then “take|the
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complaint’s well-pled (i.e., non-conclusory, noresplative) facts as truelrawing all reasonabl

inferences in the pleader’s favor, and see if thlaysibly narrate a claim foelief.” Schatz, 669

e

F.3d at 55. Plausible, means something ntben merely possible, and gauging a pleaded

situation’s plausibility is a context-specific jahat compels the court tdraw on its judicia
experience and common sense.. (ldting Igbal, 556 U.S. at 6789). This “simply calls fol
enough facts to raise a reasonable expectationlig@ivery will reveal evidence of’ the necess
element._Twombly, 550 U.S. at 556.

“[W]here the well-pleaded facts do not permit the court to infer more than the

possibility of misconduct, the aaplaint has alleged—»but it has rshow[n]'—'that the pleader i$

entitled to relief.” Igbal, 556 U.S. at 679 (quotingd- R. Civ. P. 8(a)(2)). If, however, th

“factual content, so taken, ‘allovike court to draw the reasonabiéerence that the defendant

liable for the misconduct alied,” the claim has faai plausibility.” O@&sio-Hernandez, 640 F.3d

at 12 (quoting Igbalb56 U.S. at 678).

In ruling on a motion to dismisg, court must accept as trdethe factual allegations in the

complaint and construe all reasonable inferencdavor of the plaintiffs. _Beddall v. State $t.

Bank & Trust Co., 137 Bd 12, 16 (1st Cir. 1998)Ordinarily, a court ma not consider any

documents that are outside of the complaintnor expressly incorporated therein, unless

motion is converted into one for summary judgment. Watterson v., B&@eF.2d 1, 3 (1st Cif.

1993); Alternative Energy, Inc. v. St. Paul RkeéMarine Ins. Co., 267 F.3d 30, 33 (1st Cir. 200

There is, however, a narrow exception “for docuteehe authenticity of which are not disput
by the parties; for official publiaecords; for documents centra plaintiffs’ claim; or for|

documents sufficiently referred to in the compldiid. See Alternatie Energy, Inc., 267 F.3d

33-34. When a [pleading] rel[ies] upon a documentpse authenticity is not challenged, sug

ary

mere

e

S

the

1).

ed
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document “merges into the pleadings” and dmoairt may properly consider it under a R

12(b)(6) motion to dismiss. Alteriiee Energy, Inc., 267 F.3d at 34; BedddlB7 F.3d at 17

accord_Clorox Co. P.R. v. Proct& Gamble Commercial Cp228 F.3d 24, 32 (1st Cir.200

(considering advertising material outside of thenptaint in a motion to dismiss false advertis
claim because material was “integral’assessing the complaint’s allegations).
. Relevant Factual and Procedural Background

1. On September 20, 2012, Plaintiffs sent PREPA a letter obj¢otihg September 201

power bill, arguing thaeighty percent (80%) ofhe total amount billecconsisted of “hidder

e

ng

2

N

charges,” requesting the source of these chargemdicdting that it paid what it believed was the

correct amount. (Docket No. 16-1 at 1.)

2. PREPA initiated an internal investigation to address Plaintiffaptaints. (Docket No|

29-1 at 2.) As aresult, PREPA recalteththe account. (Docket No. 51 at 4.)

3. On October 25, 2012, Plaintiffs sent PRE® ketter objecting to the October 2012 hi

PREPA received the letter on November 9, 201@ocket No. 29-1 at 9.) PREPA th
recalculated and adjusted thecount. (Docket No. 51 at 4.)

4. On November 15, 2012, PREPA notified Pldimtof the results of the investigatiq
performed as to the September 2012 bill. Thiedexplained Plainis’ rights under Law 33 an
that to continue with the admairative process andki the objection furtheit had to request
revision with the Region Administrato (Docket No. 16-1 at 14.)

5. On November 21, 2012, unsatisfied by theestigation’s outcome, Plaintiffs se
PREPA a letter objecting the evaluation perforraed requesting furtherview of the Septembsg

2012 bill. 1d.

D
>

nt

-
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6. On November 28, 2012, PREPA notified Pldistof the results of the investigatic
performed as to the October 2012 bill and attached the formulas used to calculate the
energy costs. (Docket No. 29-1 at 11.) PREgain explained Plaiifts’ rights under Law 33
and the proper course of action to take its olpestifurther. PREPA indicad that if Plaintiffs
failed to follow the process, the amount owead objected to would flect in the following
month’s bill as delayed pay, which constitutasise for suspension of service. Id.

7. On December 5, 2012, Plaintiffs sentetter to PREPA acknowledging receipt
PREPA’s November 28 letter andatd that it was unsatisfied twithe investigation’s outcom
and was thus going to challenge the decision. (Docket No. 16-1 at 17.)

8. On December 28, 2012, in repPREPA sent Plaintiffs twietters, whichaddressed th
September and October 2012 biljediions, respectively. (DocketodN16-1 at 18; 29-at 13.) In
both letters, PREPA indicated that it reviewedgher administrative decision as to both bills 3
that it was sustaining the decision of PREPA’s DistManager. The letterexplained the courg
of action to follow if Plaintiffs decided to takedln objections further. PREPA made clear tha
no further review was requested nor payment wasdemmdthin ten (10) days, the amount objeg
to would reflect in the next bill, which coiitsites cause for suspension of service. Id.

9. On March 21, 2013, PREPA contacted Rifigh representative, Limaris Cotto, an
offered a payment agreement for the due amounts. (Docket No. 51 at 5.)

10. On April 11, 2013, PREPA interrupted Plaintiffs’ power for non- payment. Plair
counsel sent PREPA a letter objecting to the serinterruption, allging that an objection to th

bill was pending. (Docket No. 29-1 at 16.) tuimn, PREPA reestablished the service. Id.

11. On April 15, 2013, Olympic sent PREPA #de challenging the way the power hi

was structured. (Docket No. 29-1 at 17.)

n
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12. On April 24, 2013, in a good faidffort to settle the bill glections, a meeting was held
between representatives of boPlaintiffs and PREPA. (@rket No. 51 at 6.) PREPA|s
representatives explained thag fbrocess under Law 33 was to object to the charges of the bjll and
not the billing structure itself PREPA explained that Plaintiffgrior objections (September and
October 2012) were dismissed because thdgdfao comply with Law 33’'s administratie
process. (Docket No. 29-1 at 19-22.)

13. On May 8, 2013, PREPA sent Plaintiffs tiele which addressed the arguments ra|sed
in an April 16 and the April 24, 2013 meetings.cdnfirmed that Plaintiffsprior bill objections
were dismissed for failure to comply withetprescribed processes of Law 33. (Id. at 24.)

14. On November 27, 2013, after six (6pmths of non-payment of the amounts due,
PREPA sent Plaintiffs’ account to a call®n process. (Docket No. 51 at 6.)

15. On December 2, 2013, almost seven (7) maoaities Plaintiffs’ last notice of service
interruption for non-payment, Plaintiffservice was suspended by PREPA. Id.

16. On December 6, 2013, Plaintiffs sent PREPletter raising objdons to the tota
amounts of the electricity charges for the Sapier, October, November, and December 2013
bills. (Docket No. 16-1 at 33.)

17. On December 19, 2013, PREPA’s Executive Dorectceived a letter from Plaintiff

UJ

which specified that under Law 33, PREPA vpeempted from suspending its power while a
revision process was pending, and thus argusdiiie suspension was illegal. Id. at 36.

18. On December 20, 2013, PREPA replied wrfiffs and once again explained that the
September and October 2012 bill objections were idsed due to Plaintiffs’ failure to comply
with Law 33. It also explained that the objettamounts are reflected agears and the account

had an outstanding balance of $28,249.43, so toivatethe service, a payment bond had tg be




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

Civil No. 14-1026 (GAG)

deposited to satisfy the balance. PREPA aftered a pay-out agreement. (Docket No. 29-
26-27.)

19. On January 13, 2014, Plaintiffs fileegtimstant action. (Docket No. 1.)
IIl.  Discussion

Plaintiffs objected various power bills andaich that in that Defendants violated th
rights because they allegedly discouraged, imghentgprevented them access to the bill objec
process established under Law 33 and bypassedosasdss. Plaintiffelso argue that PREP

illegally suspended Plaintiffs’ power. Defendantsturn, move to dismiss Plaintiffs’ claims f

failure to state a Section 1983 claim upon which redai be granted alleging that Plaintiffs ¢

L at

eir

tion

A

DI

id

not avail themselves of the remedies guaranbgedaw 33, nor did they prove that the availaple

state remedies are inadequate. (Docket No. 523} They also move to dismiss on varipus

abstention grounds. Id. In response, Plaintiffs vdaclthe validity of their claims and attest that

Defendants failed to meet the standards fostheht after abstentions. (Docket No. 54 at 1.)

In their motion to dismiss, Defendants exgsly incorporated nal made reference to

various documents made part of the record atkbbNo. 16, which are translated at Docket
29, that evince Plaintiffs and Bdants’ correspondence and eggyaent in the Law 33 proce
concerning the bill objections raised by Plaintiffs. Under First Circuit precedent, wh
complaint's factual allegations are expressly linked to—and admittedly dependent u

document (the authenticity of which is not chadled),” then the court oaeview it upon a motio

NO.

en a

DON—a

to dismiss._Beddalll37 F.3d at 17; Alternative Energy, Inc., 267 F.3d at 34. Here, the comjplaint

is centered on Defendant®€sponses to Plaintiffs’ilb objections and allegedltra vires actions
during the pendency of the objection process. nkie’ complaint fails to state a claim unle

they show that Defendants violated their gotgad rights. Plairffs never challenge

L
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Defendants’ incorporation of said documents ititeir motion to dismiss, nor did they displ
their authenticity. Thus, the documents ipayated by Defendants and unopposed by Plair]
became part of the pleadings for the motion to dismiss.

Having determined that Defendants’ documeaatt®ocket No. 16 and 29 became parf
the pleadings for the motion to dismiss, the caaxt addresses the merits of the motion.

1. Failure to State a Section 1983 Claim arslExhaustion of Administrative Remedies

Defendants contend that Plaintiffs cannot sasta¢ir 8 1983 claims because they faile(
avail themselves of available aadequate administrative stat®@pesses and remedies. “A § 19
action may be brought for a violation of procedutak process, but here the existence of s

remediegs relevant in a special sense.” ZinermoimBurch, 494 U.S. 113, 128990). To state

due process claim on which religdn be granted under 8 1983, ai#i must allege deprivatio
of a protected property intereftecause there can be no due psscviolation whout such ar

interest. _Board of RegentsRoth, 408 U.S. 564, 569 (1972).

ite

tiffs

of

| to

83

state

D

—

In procedural due process claims, the deprivation by state action of a constitutionally

protected interest in “life liberty, or property” is not initself unconstitutional; what i
unconstitutional is the deprivation of such an intevaégitout due process of law. Zinermon, 494

U.S. at 125SeeParratt v. Taylor451 U.S. 527, 537 (1978); Carey v. Piphdi85 U.S. 247, 25¢

(1978) (“Procedural due process rules are meant to protect pextdnsem the deprivation, by
from the mistaken or unjustified deprivation ofelifliberty, or property”). “The constitutiona
violation actionable unde§ 1983 is not complete when the deption occurs; it is not comple

unless and until the State fails to provide due procégemphasis ours). Zinermon, 494 U.S.

! Moreover, because this motion is filed under Ruleb)(2) as well as under Rul2(b)(6), the court can loo
beyond the pleadings and examine the abovementioned documents. See Gonzalez v. United States, 284 F.
(1st Cir. 2002), as corrected (May 8, 2002).

5

—

e

at

K
Bd 281, 288
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125-126. Thus, to determine whetlaeconstitutional violdon has occurred, it is necessary to
what process the State provided, and whethea# constitutionally aefjuate._See id.

Plaintiffs’ allegations fall within therocedural category of § 1983, based on the
Process Clause, which guarantees a fair procedbee. id. at 125. The due process requirer

means that Government, in this case PREPAstnpuovide to the consumer the remedie

promised would be available under state laB8ee Hudson v. Palmer, 468 U.S. 517, 539 (19

Parratt, 451 U.S. at 537-544n challenging a property deprivati, the claimant must either: (
avail himself of the remedies guaranteed by state ¢a (2) prove that th available remedies a
inadequate. _See Parratt, 451 U.S. at 537-5¥hen adequate remedies are provided
followed, no uncompensated taking or deprivatioproperty without due process can result. |

Relevant to the complaint at issue, the psscine State provides is established under
33 and because “the existence of state remadieslevant in a special sense” here, the c

discusses the exhaustion of administrative remedies doctrine. See Zinermon, 494 U.S. at

ask

Due
nent
5 it
84);
1)
re
and

.

aw

burt

125. To

Exhaustion of administrative remedi “provides that no one is entitled to judicial relief for a

supposed or threatened injurytilirthe prescribed administrativeemedy has been exhauste

McKart v. United States, 395 U.S. 185, 193 (196%he McKart Court explained that the m3

purpose of exhausting available administrative reeged to avoid premature interruption of {
administrative process because it is generally inefficio permit a party to seek judicial recou
without first exhausting ki administrative remediés.See id. at 194. The Supreme Court

concluded that, by and large, concerns regarding efficiency militate in favor of, rather than

2 “tis normally desirable to let the agency develop the necessary factual background upon which decisions
based. And since agency decisions argueatly of a discretionary nature or frequently require expertise, the a
should be given the first chance to exse that discretion or to apply thetpertise.”_McKart, 395 U.S. at 193.

d.”
N
he
rse
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ngainst,

should be
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strict application of the exlugtion doctrine._SellcCarthy v. Madigan, 503 U.S. 140, 144 (199

McKart, 395 U.S. at 195.
The First Circuit has emphasiz#te importance of exhaustimg administrative remedie

Portela-Gonzélez v. Sec'y of the Navy, 10Bd- 74, 77-79 (1st Cirl997) (“Insisting on

exhaustion forces parties tokéa administrative proceedings rieeisly, allows administrative
agencies an opportunity to corrdbeir own errors, and potentialhvoids the need for judicis

involvement altogether”); Ezratty v. Commaf Puerto Rico, 648 F.2d 770, 774 (1st Cir.19

(acknowledging that the exhausti@octrine “serves interests afccuracy, efficiency, agend
autonomy and judicial economy.”). Furthermadesregarding available administrative proces
thrusts parties prematurely into overcrowdedirts and weakens an agency’s effectivenes

encouraging end-runs around it. See McCarf®g U.S. at 145; McKart, 395 U.S. at 195.

such, exhaustion is mandatory, which means that a pady exhaust all available avenues
administrative review “regardless of the particulalief offered (or nobffered) through a give

set of administrative procedurésSee Frazier v. FairhaventsdComm., 276 F.3d 52, 62 (1st G

2002); Booth v. Churner, 532 U.S at 731, 739 (20@idodford v. Ngo, 548 U.S. 81, 85 (200

Exhaustion of remedies “has a decidedly pdocal emphasis.” _See Booth, 532 U.S. at 71

Johnson v. Thyng, 369 F. App’x 144, 146448t Cir. 2010). That isyhat must be exhausted

the process, not the form of relief. Booth, 532 U.S at 1824.

As detailed further, Plaintiffs did not aWV themselves of the existing administrat
process and remedies under Law 33 to objbeir power bills and challenge PREPA
determinations in connection thelitw They also failed to demonstrate the existence of excu
and justifiable circumstances for which they mii@ned said avenue. Moreover, Plaintiffs ne

alleged that the available remedies under Law 33 wadeguate. All of this ifatal to their case

10

2);
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Law 33, best known as the “Act to Establiglmimum Procedural Requirements for t
Suspension of Essential Publicrdees,” was enacted with tlpgairpose of guaranteeing consum
and subscribers an adequate opputy to question the accura@nd the source of the charg
invoiced, receive adequate notio€ the decision to discontinue services for non-payment,
guarantee an adequate disclosure of the completess. Tit. 27 § 262It requires all publig
corporations, which provide essential serviceshe citizenry, such aPREPA, to afford ai
administrative procedure for said purposes. Id. The process must afford the consume
minimum mechanisms and guarantees establishddr the law. PREPA’'subscribers can thy
pay, or object to their bills and request an stigation thereof. Tit. 27 § 262a. The proc|
recognized under Law 33 is the proper vehioleconsumers to objeto their power bills. Once
the administrative process is exhausted, if theigion is adverse as tbe consumer, he or sk
shall have “twenty (20) days frothe notice of the examiner’s or arbitor’'s decision to resort i
an appeal for review at the Coof First Instance of Pueriico. . ..” Tit. 27 § 262b.

1. September and October 2012 bill objections
Plaintiffs timely objected (within 20 day8) the September 2012 power bill. _See Tit 2

262(a). Plaintiffs also objected to the OctoB6d2 bill. The latter olection, nevertheless, wx

ers
es

and

I
r all the
S

eSS

78

S

untimely as it was not made within the twer2@) day timeframe. Despite the untimely objection,

PREPA conducted its investigation tasboth bills within the stataty timeframe, sixty (60) day

® The procedure includes the following: “(Bie subscriber shall have twenty (20) days to pay or raise objectior]
to request an investigation before the geated official in the locadffice from which he/she receives the service.

(b) The instrumentality must conclude the investigation rastdy the outcome thereof to the subscriber within s
(60) days from the original objection . . . if the outcome efittvestigation is adverse, he/she shall have ten (10)
from the date of notice to pay the bill or object the decisiomefore another officialesignated as representative
the region or district. . . who shall have twenty (20) deys the date of the objection to resolve such request; (c
decision of the official of the region or district shall bdified to the subscriber in wriig, who, if the decision i
adverse, shall have ten (10) days from the date of the noty, or request a revisiam that decision and a hearin
before the executive director of the authority concerned; (e) If the subscriber requests the revision and adm
hearing provided for in subsection (c) of this section, he/she must pay an amount equal to the average n
bimonthly consumption bill, as the case may be, befad@daring is held. . . .” Tit. 27, § 262b (a)-(c),(e).

11
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notified Plaintiffs of its outcome.See Tit. 27 § 262b(b). Plaifis were not satisfied with the
results and timely objected PREPA'’s determinatioaespectively. PREPA again investigated and
sustained its prior decision as to both bills. Plaintiffs did not request a final revision.
Upon receipt of PREPA'’s adverse decision, Plaintiffs had ten (10)tdagsjuest furthey
review as to both the September and Oct@t¥? bills and request an administrative heafing
before the Executive Director. See Tit. 27 8§ 262b(Plaintiffs, howeer, did not follow the
administrative procedure established under Law 3&dtimnce their objections. If Plaintiffs had
requested said revision, which they failed to deythad to make a partial payment “equal to|the
average monthly or bimonthly consption bill, as the case may be ftre the hearing is held .
S See Tit. 27 8§ 262b(e). Btailing to follow the procdure under Law 33 to object the
aforementioned power bills, Plaintiffs failed to exhaust the prescribed state administrative process.
2. The 2013 bill objections
On December 6, 2013, Olympic raised objectittosthe total amount of the electricity
charges,” namely, the September, October, November, and December 2013 bills and gyestioned
the legality of the Decendp 2, 2013 service interruption. Plaifs did not raise these objectiohs
in a timely manner because, pursuant to tit. 27, § 262(a), any objection had to be raisefd within
twenty (20) days upon receipt of the invoice. fBifing to timely raise their objections as to the
aforementioned bills, Plaintiffs, once more, did fiolow Law 33’s directives and failed to
exhaust the administrative process. The only 201@lihill objection which Plaintiffs raised inja
timely manner was for the December 2013 bill.rdaant to tit. 27 § 262b(b), PREPA then had
sixty (60) days to conduct an investigation antifpdPlaintiffs of its outcome. Before the sixty

(60) day time frame elapsed, Plaintiffs filékde instant action, deviating yet again from the

12
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prescribed administrative process to object their power bills. Thereforeakgtie 2013 powe

bill objections, Plaintiffs failed to exhaust the available administrative process and remedies.

Plaintiffs correctly assert & PREPA could not disconndtieir power while there wer

ongoing administrative prosses. However, when the serweas interrupted (December 2, 201

there were no pending bill objectigribus no ongoing administratiypeocesses. All of Plaintiffg
bill objections perished and were properly discarded by PREPA because, one way or
Plaintiffs failed to advance them in the objectiongass. What is more, Plaintiffs’ most rec
bill objection dated December 6, 2013 caafter the service was interrupted; therefore, s
objections did not cause the imgption. The servicénterruption was prompted by Plaintiff
failure to pay an accrued debith PREPA of twenty eight (28housand dollars—which is 1]
small sum.

The gist of the matter is that fafl their bill objections, Plaiifts failed to observe th

requirements established under Law 33. Plaintifése required to exhaust said administra

-

3)

another,
et

aid

28

o

117

ive

remedies before knocking on the court's door. eyTHeft available administrative remedies

untapped and the record reveals no “sufficientiyusatory circumstances to warrant spurning

remedy.” _See Portela-Gonzalez, 109 F.3d at 88intHfs have not adequately pleaded any red

for jumping prematurely to a judicial venue and #éher nothing in the recorid suggest that “ful
exhaustion would have caused undue prejudice, mabpaharm, or unusual hardship” to the
See_id. With limited exceptions not relevant héfajure to exhaust theadministrative proces|

‘bars the courthouse door.” Franceschi v. UD@p't of Veterans Affairs, 514 F.3d 81, 85 (!

Cir. 2008) (quoting Bonilla v. Muebles J.J. Alvarez, Inc., 194 F.3d 275, 278 (1st Cir.1

Velazquez-Ortiz v. Vilsack, 657 F.3d 64, 71 (1st @b11). Indeed, if Plaiiffs wanted to avoid

their alleged damages, they should have first estea the available state administrative reme
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under Law 33. Plaintiffs’ failure to exhaustetladministrative process and escalate through

agency'’s grievance procedure precludes thisr&adeurt claim._See Thyng, 369 F. App’x at 149.

the

Plaintiffs did not assert, othehan in a conclusory manner, how Defendants intervened

negatively or impeded Plaintiffs’ ability to objetd its bills or howDefendants hindered their

access to the Law 33 procedur&sefendants on the other hand, revealed that PREPA was diligent

in its responses to Plaintiffs’ objections and thatbserved Law 33’s mandates. In its letters

Plaintiffs, PREPA explained ¢hprocedure and timeframestadgished under Law 33 and the

consequences of failing to pay. PREPA providedniéfés with adequate time to pay their bills

to

met with Plaintiffs to settle #ir bill objections, anaffered them payment options. In addition,

PREPA disconnected Plaintiffs’ power afteven (7) months of non-payment.

To the extent that Plaintiffs allege thatfBedants violated their @uprocess and statutory

rights by discouraging or previamy their access to and aimmventing the administrativie

procedures set forth under La38, and illegally interupting its power, this court cannot pe

sympathetic to Plaintiffs when they failed to pedy follow the procedures available to them for

settling this dispute._ Seerherick v. Greenwald, 749 F.2d 97, @Bst Cir. 1984) (emphasis [n

original) (noting that a “claim of lack of available due process fail[s] on the merits [where] there

[is] a process available under state law”). AshsuPlaintiffs cannot complain that they wer

denied due process by PREPA when they faiteddhere to Law 33’'s specific processes|for

resolving the billing prolems between them.

In addition, Plaintiffs fail toallege any facts that indieatany potential constitutional

defect in any of the available stgbrocedures—it simply failed to avail itself of those procedyres.

By making no attempt to avail themselves @& #xisting administrativprocedures under Law 33,

Plaintiffs “cannot complain of a violation of prahgal due process rightghen [they] have made
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no attempt to avail themselves of existingtest procedures.” See Boston Envtl. Sanita

Inspectors Ass’'n, 794 F. 2d, 13 (I&ir. 1986). Where, as hera,party decideso unilaterally

forsake well-defined litigation ruge he does so at his perile&SPortela-Gonzalez, 109 F.3d at

Municipality of San Juan, 371 F. Supp. 2d, 56 (B.R2005) (When Congresxplicitly requires

that administrative remedies berpuwed before seeking judicial reflj litigants must strictly follow

that mandate.) The court need not go further.

Lastly, in light of the court’s holding that Piaiffs’ failure to avail themselves of availah
administrative remedies bars their ability to sediefrérom this court, the court need not addr

Defendants’ alternative arguments for abstention.

[11.  Conclusion
In light of the aforementioned reasoning, the cdBRANTS Defendants’ motion tg
dismiss at Docket No. 51 amd SM | SSES Plaintiffs’ claims.
SO ORDERED.
In San Juan, Puerto Rico this 23rd day of December, 2014.
s/ Gustavo A. Gelpi

GUSTAVO A. GELPI
United States District Judge
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