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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF PUERTO RICO

VICTOR RAMOSSANTIAGO, ETAL.,
Plaintiffs,

V. Civil No. 14-1087 (SEC)
WHM CARIB, LLC, ETAL.,

Defendants.

M EMORANDUM AND ORDER

Plaintiff Victor Ramos moves the Court to reconsider its Opinion graimtipgrt
summary judgment fdnis employerWHM Carib, LLC (Wyndham)Ramos-Santiag
v. WHM Carib, LLC --- F. Supp. 3d--, Civ. No. 141087 (SEC), 2017 WL 1025784

(D.P.R. 2017)There, the Court dismiss&hmosage discrimination claim under Puefto

O

Rico Law N0.100-1959P.R. Laws Ann. tit. 2% 146et seq., and allowed his wrongful
termination claim under Puerto Rico L&ww. 80-1976, id.88 185a185m,to proceed

to the jury. For the sake of brevity, the Court will nelhash théactual and procedura

backgroundyvhich is detailed in the Opinion. To provide some context, suffice it tp say
that Wyndham-the operator of the Rio Mar Hotel—fired Ramos after an investigation
revealedthat he received a $3,000 check from one of its clients, and kept $300 of these
funds to himself without authorizatiomhe background is augmented as necessalry in
the following pages.
A motion for reconsideration is warrantetly when ‘the original judgment
evidenced a manifest error of law, if there is newly discovered evidence, or in ¢ertain

other narrow situationsGlobal Naps, Inc. v. Verizon New England, |89 F.3d 13

25 (1st Cir. 2007). But itis not the venue to undo procedural snafus or permit a party
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to advance arguments it should have developed prior to judgment, nor is it a meg
to regurgitate old arguments previously considered and rejéectticliffe v.
CitiMortgage, Inc., 772 F.3d 925, 930 (1st @@.14) (internal citations and quotati

marks omitted).

Ramos positthat the Courtnadeamanifest error of law in its application of t
summary judgment standhr At bottom, he argues thain dismissing his ag

discrimination claimthe Court neither construed the recortthe light most flattering

to himnor resolved all reasonable infecels inhis favor. SotdP?adro6 v. Public Bldgs.

Authority, 675 F.3d 1, 4 (1st Cir. 2012)he Court disagrees. It was precisely beca
the Court drew all inferences Ramos’favor that it allowechis wrongfu termination
claim to proceedBut Ramoss age discriminatiorclaim demands a higher burden
proof, one which he did not medfvengranting all reasonable inferences in his fa
the age discriminatioolaim wasinevitablydoomed

Ramos demursnlhis motion for reconsideration, Ramos candidly admits
the investigation began only after Wyndhansomptroller, Hector Aponte, receiveq
$3,000 check from CELS (Wyndhawiient) that was made payable to Ramos. Do
# 159, p. 2Ramosalso concedgthat the investigation later revealed that it Wwasvho
requesteELS toissuethe checkpayabldo his nameand that he kept $300 frotinese
funds to himself without authorization from either CELS or WyndhiamDespite all
of this, Ramodnsists that there is sufficient evidence to support a reasonable infg
that Wyndharis officers took advantage of this situation to cover for age discriming
So viewed ,Ramoseffectively concedethat Wyndham proffered enough evidencs
rebut Law100’s presumption thdtis discharge was motivated by agsalimination,
but challenges the Cous determination that the record lacks sufficient evideng
establish pretext.

Throughout his motion, Ramos insists thatwees not fired for takinghe $300
without authorizationInstead, he sustains that he whsmissed for fiot telling

Wyndham that he was going to receive the $3,000 check under his name and tt
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himself $300 from these fund3o supportthis claim, Ramos firspoints to the
depositiontestimonyof Wyndhams General Manager, Danny Williams, who made
final decision to terminate him:

Counsel: [Dd you agree that Victor Ramos was suspended and ultimately
fired for the following two reasons? ... Number 1, not telling the company
that he was going to receive a check from a client made out to him. And
Number [2], not telling the company that that check included $300 for
him; is that correct?

Williams: Yes
Counsel: And he was not disciplined for anything else. Correct?
Williams: To the best of my knowledge, correct, yes.

Docket # 159, p. 3.
This argument is weak féwo reasons. First, the probativdwaof this exchang

is doubtful; Williams answere@ questiodoadedwith a false premiseThe checkdid

D

the

not include $300 for Ramgshe took it without authorization. Second, Ramos

conveniently oma that Williams followedthe recommendation of Wyndh&srHuman
Resources Manager, Johanna VargsseDocket # 1235, pp. 9 & 24, who repeated

y

declared that the reason why she did not recommend a lesser sanction was that Ramos

took $300 from a client without authorizatiddeeDocket # 1372, pp. 6372, 102105.

Next, Ramos pointt an email wherdis supervisor, Jeff Willenbergnforms
comptroller Aponte thdtas in previous tournamenit$CELS agreedo give Ramos thg
$3,000 check to distribute as cash prize between the PGA Pros and that the ch
supposedo be delivered to Ramos, not to Wyndharaccounting departmeriocket
# 156, pp. 34.According to Plaintiffs, this should lead to a reasonable inference {

was normal for the Hotel not to get involved in money distribution dugalj

! Vargas was theerson designated by Wyndhgmrsuantto Fed. Civ. P. 30(b)(6) tdestify albut Ramos
disciplinary processSeeDocket # 1236, pp. 9

11%
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tournamentand that Ramosonduct conformed to his past practice with CEBSt
this proposed infeence lead himdirectly into aCatch-22:as Wyndharis employee
Ramosshould not have been involved in the prize distribution either.

Also, the evidence on record belies any inference that Ramstiens mirrored
his past practice with CELS. Rectilat when Ramos coordinated the CELS tournament
in 2012at Palmas del Mar, both the prize money and his fee were channeled through the
Palmas del Mar Athletic ClutMore to the pointhis $300fee was approved by the
tournament chaiat the timeFor the 2013 CELS tournament at Wyndhamgontrast,
Ramos took it upon himself to be in charge of the money distribution and to pay himself
from these funds without authorization.

To further support the notion that he was fired only fwt disclosing the
transaction to WyndhanRamosrelieson an emaifrom his supervisoin response tp
a request by HR Manager Vargas, Willenberg summarized a conversation he had with a
CELS's representative during the investigation pravidedhis initial recommendation
regarding the proper disciplinary action to take against Ramos. The email reads

On Friday August 9, during the investigation of Ramos, | called Sr. Eddy
Reyes, one of the tournament board members for[@&&4S] golf
tournament. | asked Eddy what the process was to pay the pros and he
replied that it was agreed that $3,000 would be given to the pros and
[Ramos] would get a check frdf@ELS] and disperse the monies. | asked
Mr. Reyes if the board was aware that [Ramos] paid a fee of 300
himself from the $3,000 check, and his reply was thatrtkethe rest of

the board were not aware. In our meeting with [Ramos], he stated that he
was given permission to deduct a fee by the tournament chairman last
year, but that person is no longer with the company.

My recommendation: Written warning and uphold existing suspension.
The monies were approved by the committee, and the money was to go
to the pros not the company. | truly believe that Victor felt he was doing
the right thing, he is the one that provided the evidence to us. His fee paid
to himself lad been done previously. The written warning and suspension
are actions taken for not notifying the company on how the money would
be dispersed, not notifying his executive committee member or
supervisor of receiving a personal check from the company.
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Docket # 138-1, p. 1.
According to Ramags'Willenbergthought that the only thinfdpe] did wrong wasg

failing to tell Wyndham of the check and fee, not actually receiving the check and fee.”

Docket # 156, p. 4. This may be true, but it does not take Ramos very far.
Later n an affidavitf Willenberg clarified thatfter he sent this emaiVamgas
explainedthat from a Human Resourcpsrspective, takinthe $300 without anyonhg

authorization or knowledge was cause fomi@ation Docket # 12531,  16After this

explanation, Willenberg‘aligned’ himself with her recommendation to terminate

Ramos. Id.

Ramosmoval to strikeWillenberg'saffidavit arguing, among other thingthat

it wasinconsistent withhis deposition testimony, sind&illenbergnever mentioned that
he changed his recommendation. Docket # 138, gp.18 the Opinion, the Court did

not address this argumeshce it wasimmaterialto the decisionBut given Ramo’s
insistencehat hs unauthorized@propriation o300 had ndearing o his termination
the Court shall oblige.

Ramos invokeshe sham affidavit doctrine under whiahparty that' has given

‘clear answers to unambiguous questiomsliscovery..cannot treate a conflict and

resist summary judgment with an affidavit that is clearly contradictamiess there i
a ‘satisfactory explanation of why the testimony [hasgjrded.” Escribandreyes v,

Prof'l Hepa Certificate Corp., 817 F.3d 380, 386 (1st Cir. 2016) (qublempandez—+

Loring v. Universidad Metropolitana, 233 F.3d 49, 54 (1st Cir. 2000)is doctrine
howeverdoes not applyif the deposition and the later sworn statement are not ac

contradictory’ or if “the later sworn assertion addresses an issue that was not,
not thoroughly or clearly, explored in the depositidPalazzo ex rel. Delmage v. Car
232 F.3d 38, 43 (2d Cir. 2000). Neither dae$ bar a party fromelaborating upon
explaining or clarifying prior testimony elicited by opposing counsel on depo§iti
Malave-Torres v. Cusido, 919 F. Supp. 2d 198, 203 (D.P.R. 2013) (quoting Nel

U)

ually
or was
0

on.

50N V.

City of Davis, 571 F.3d 924, 928 (9th CR009)). And therein lies theub. Ramo's
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counseldid notask Willenbergclearand unambiguous qu@ésns. Moreover, a holistig
readingof the deposition reveals thdtillenberg’s affidavit isactuallyconsistent with
his testimony.

Thesource of the alleged inconsistengya handwritten not@herecord does nat
reveal the authorthat appearsn the copy ofthe above-transcribegimail containing

Willenberg's initial recommendationThe note dated August 13, 20]13eads: “aftel

(=)

discussing with Jeff Willenberg, Hector Aponte and Johanna Vargasieeting at 2:0
p.m., our recommendation is termination of employment.” Docket # 138-1, p. 1.
During thedeposition, Ramogounsel showed Willenbewy copy of this emalil
and asked himnegarding the meeting referenced in the handwritten Mdiléenberg
however,became confused witthe line of questioning and began testifyiadpout
another meetingeld daydefore the one referenced in the handwritten note.
The record shows thaYillenberg andvargas met twice to discuss Rarhfze.

The firstmeeting took place diridayAugust 9the same dathat Wyndham suspead

UJ

Ramos pending further investigatidBee Docket# 458. It was during or after thi
meeting when Vargas first requed Willenbeg's recommendatiorseeDocket # 138
p. 2. Shesent a followup email the next Mondaid. Willenbergs response camea
the aboveranscribed emaiin the morning of August 13and did not mention
termination as the proper sanction for Ramos. Shortly after receivingntlai$ VVargas
called for another meetirigter that day. It was in this second meetidgpth Willenberg
and Vargas agreewhen Vargas convinced Willenberg thi@tmination washe proper

sanctionbecausdRamoshad taken $300 without authorizatiorhe handwritten not

D

refers to this second meeting.
It is true thatin his depositionWillenberg never mentioned that he changed his

recommendation after this second meeting. But Racoosseldid not put much effort

in getting this information out. At the very least,doalld have set the stage for his line
of questioning by confirming with Willenberg that there were thfferent meetings

regarding Ramodisciplinary actionand then asking questions about each meegting
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separately. Indeed, the fact that there were two meetings is not evident by reading the
deposition alone. The lack of clarity in counseline of questioningesulted in
Willenberg’s confusionWhile counselwas trying to ask Willenberg about the second
meeting, Willenberg thought that the questions were about the fiils¢. following
exchange should have alerted counsel of the disjoint:
Counsel:Okay. Was anyone, meaning Johanna, Héctor and you, against
terminating [Ramos]?

Willenberg: Well, obviously, my notes are here. In that meeting?

CounselYes.

Willenberg:l don't think at_that meeting/e were discussing termination.

| think we were still discussing and investigatingdon't recall us
discussing terminations or anything like that. | think thétl recall, that

we made a decision after calling Mr. Reydsing this meeting and
asking him about the check and getting the information that we would
suspend him and continue the investigation.

Docket # 123-3, pp. 30-32 (emphasis added).

Evidently, whenWillenberg said*obviously, my notes are hetehe wasnot
referring to the handwritten note (which again, he did not write), but to content |of the
emailhe had sent to Vargawhichreferencedvents that took place the day of thet
meeting Caunsel knew that botWillenberg’s callto Mr. ReyeqCELS representative)
andthe decision to suspend Ranmmending further investigatiomappened during the
first meeting.

In fact Ramoscounseldmit that he perceivesbme confusiom Willenberg's
responsesCounsel explained thabtnce henoticed the discrepancy between the
[handwritten] note andWillenberg’s testimony, he “then again askefWillenberg]
specifically alout the[handwritten] note.”Docket # 156, p. 4But the truth is that
regarding the handwritten note, counsel did not ask a question; he made a statement:
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Counsel¥Yeah,but if your read the note, as | seé After discussing with
Jeff Willenberg,Héctor Aponte and Johanna Vargas in a meeding
p.m., our recommendation is terminatiohguess from employment.

Willenberg: OkayThis email was sent to me by [Johanna Varg#sid
| think this was a couple of days after the meeting. And she asked
personally, her, my recommendationthat meeting.

Counsel: And your recommendation was?

Willenberg:And that my recommendation was that-wié should be a

written warning, uphold the suspension and not terminate.
Docket # 123-3

Willenberg’s responsshows thahe was not testifying abouthat transpired ir
the second meetingvhen he*aligned’ himself with VargasrecommendationRather,
his testimony was about the recommendation he sent viaiartital morning of Augus
13 in response to Vargasequests. The second meeting took place hours after \
received Willenberg emai—apparently at 2:00 p.m.

The short of it is thaWillenberg's testimony was not inconsisteggunsel’s
guestions were not very cleand counsehever asked Willenberirectly whether he
ever changed his recommendation. And he should have asked this gsiest@m a
discovery related motidiiled shortlybefore thelepositionRamos arguethat ‘it [was]
of the utmost importance to determinehether Mr. Willenberg was (1) overruléa
his recommendation, or (2) convinced to change his min®ocket # 56, p. 6Any
confusion or inconsistendyetween Willenberg deposition testimony and his affidal
stemsfrom counseék failure to clarifyan issue whose importance veasnittedly known

before the depositiormmhese circumstance® not call for the application of the sha

2 Willenberg first testified that the entaias sent byanother employee named Kerania OJnat later clarified
that it was VargasseeDocket # 1233, p. 31.

t

argas
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affidavit doctrine Ramos$ motion to strke Willenbergs affidavit on this groundis
denied?

Ramos remaining arguments for reconsideration fare no bdt@r instance
Ramos insists that a reasonable inference must be made that there was nothin

with his conduct because Wyndham never asked him to return the $300. But tl

g wrong

nis was

not Wyndharms money. AndVMyndhams approach of notifying CELS of the situation

wasreasonable. Then, it was up to CELS to ask Ramos to return the money
wished. And regardless, thigould not cure the fundamental problem that he took]
money without authorization in the first place

In a similar vein Ramosposits thatWyndham*“tacitly” allowed himto pay
himself the $300 without authorization becaus&new thathe performed paid PGA
work at the saméme as he worked for Wyndham abhdcauset was normal practicy
that PGAaffiliated tournaments were held Bio Mar? True, Wyndham knew tha
Ramos had a side job with the PGA. But there is no evidence on stmwihgthat he
performed this work during Wyndhastime. Even if that was the case, there ipnoof
that Wyndham knew about it. And the Court fails to see how the fact thatfBated
tournaments were routinely held at Rio Mar implies that Wyndham tacitly gave R
its seal of approval to pay a fee to himself from tournament money pools. If any
that these tournamemivere routinely heldt Rio Maractually undermines hi&acit
approval argument. This isobecause Ramos stressed that this was the first tim
he received money from an entity other than Wyndham for coordinatingaimentsit

Rio Mar.SeeDocket ## 123lL, p. 2 & 1237. Noreasonable inference can be drawn

3In any evenh even if Willenberts affidavit had been stricken and assuming (for summary judgment pur
that he maintained his initial recommendation, any disagreemenYavigas as to the proper disciplinary acti
for Ramosoffense would nohavedefeatedsummary judgment

4 He also points out that Wyndham never requested him to report the toutsdnaeme worked for the PGA
the payments that he received for this wiouk he makes no attempt to explain how this is relevant and the

if it so
the

P
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Wyndham *“tacitly approved of Ramogbaying unauthorized fees to himself sim
because there was never an occasion for Wyndhalm $o

In a further attempt teestablish pretext, Ram@®ints outWyndhams Genera
Manager everconsideed Ramos’clean disciplinary record, his evaluations, and
Willenberg initially advocated against termination. In a different scenario, t

circumstances could help. Not here.

Recall that the General Manager relied on the recommendation from |
Resources. Ramoaggests, without any supporting authotitygt Wyndharts Genere
Manager had to evaluate novo all the circumstances surrounding his termina
including his disciplinary record and employment evaluations. This argument
have some bitd Ramos hagresented evidence that this was the General Mdrsa
routine practice when deciding whether to terminate emplofegsll we havehere
is adecision makerelying on afacially valid recommendatiofor terminationfrom
the human resources departmdite Court failgo see anything wrong with th&ee
Vélez Rivera v. Agosto AliceaB34 F. Supp. 2d 72, 91 (D.P.R. 20Qd¢cisionmake!

entitled to qualified immunity in a political discrimination case becauseadtiens

“were objectively reasonable in light of the recommendations he received frc
experts inhuman resources administratipnaff'd 437 F.3d 145 (1st Cir2006).
Further,the evidence demonstrates tlia¢ HR managetook into accounfRamos$
cleandisciplinary recordbefore making herecommendationDuring the decision
making process, Vargas sent an email noting that Ramd$iadrevious discipline
in file.” Docket # 156-6, p. 1.

Despite his perfect disciplinary recoiRlamos was given the boWhile sme
could characteriz&\Vyndham’s decisioras insensitive, others could sayreflects
Wyndhams appreciation of the gravity of the offengé¢hatever the cas#hese fact

do not suggest pretext.

that

hese

ger




Civil No. 14-1087 (SEC) Page 11

Ramos further argues th#te Court erred in concluding that there was
evidence of differential treatmebtised on ageRamosreiterateghat he was treat:
more harshlythan a youngr Willenberg.In the previous opiniorthe Courtrejectec
this argumentfinding that Willenbergs conduct-the abovehetable receipt of
participation fee during his day effeven if prohibited, was not similar to Rarg
offense of taking $300 without authorizatid®amos-Santiag®017 WL 1025784, i

*7. Before reaching this conclusion, the Court noted‘théien the issue of the che

under Ramdsname fir$ surfaced, Apontd\WWyndhams comptroller) suggested
Willenberg not to take a participation fge but found that ultimately, thel
communication regarding this matter wasonclusive, IdRamos takes issue withis
finding andpresses that Willenbeéggpurported offense was similar to his. Accorc
to Ramos, Willenberg affirmatively lied to Aponte, telling him that he was not go
take a participation fee and then taking a $150 fee from Ramos after the toul
was over.

To refute the Cours finding that thecommunicatiorbetween Willenberg ar
Aponte was inconclusiv®amos highlightan email exchange where Willenberg ne
says conclusively that he was not going to take a participatioSée®ocket # 123
11, pp. 22. Actually, the exchange endsth Willenberg writingto Apontethat they
woulddiscuss the matter laté&egardless, even assuming that Willenberg actuall
Aponte that he was not going to take a participation fee, nothing on reauydsss
that Willenberg had an obligan to follow through. For instance, Ramos does
allege that Aponte was Willenbeésgsuperior or that Willenberg was required to fol
Aponte’s ordersor suggestions. Neither is there evidence, tiathe time Wyndhan
prohibited employees from receiving participatfess for playing ingolf tournamerd
atRio Marduring off-hours.To the contraryHR manage¥argasdeclaredhatthis was
not a violation of company policat the timeand that shéold Willenberg not to pla

in subsequent tournaments at Rio Mar to avoid any fatisenderstanding. Docke

DS

123-18, pp. 76-78.
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Simply put, even if Willenberg lied to Aponte, there is no evidence that h
someone else money without authorizatiotHereceived $150 from Ramos, who v
authorizedby CELS to distributé3,000among PGA Proplayingat the tournament,
And Willenberg was one of tese R5A Pros Ramos, on the other hand, was nplagel
and took $300 without authorization from either CEwSWyndham. Thus, even
Willenberg hadcommitted an offense, it was naifficiently similar tothat of Ramo
for purpose of establishing differential treatment.

Finally, Ramos points out that his duties were absorbed by existing y
employees and argues that this is evidence of dis@timam Ramos contention is tr
only to the extent that ishows thaWyndhamhad a“continuing needfor Ramos
services.See Sotofeliciano v. Villa Cofresi Hotels, Inc779 F.3d 19, 24 (1st C

2015). But this is only relevant to establish an ADEAnpa facie case, a claim tha
not before this CourAnd in any eventthe inference of discrimination raised b
successful prima facie case is washed away when, astheremployer presents
legitimate, nordiscriminatory reason for thiermination. At that point, it is up to t
emgdoyee to show that the employerreason is but a cover for agasel
discrimination.For that purpose, it is not sufficient to recycle the fact that the em,
reassigned duties to younger employees. Indéedurts were to adopt this positi
it would mean pretext is but a foregone conclusion $gummary judgment purpos
wheneveanemployee waserminatedand the employer had a continuing need fo
services.

To be sure, evidence that the Wyndham hddamtinuing neet for Ramos
services ould be relevant to the pretext inquiry if WyndHhanjustification for th
termination was that his position had become obsdl&dteCollazo v. BristolMyers
Squibb Mfg., Inc., 617 F.3d 38253 (1st Cir. 2010jpositive performance evaluatic

can be relevant to the pretext inquiry, at least where poor performance is on

justifications that the employer puts forward for the adversployment action). Bi
that was not the caseere. Thébottom line is that, in this case, thetféltat Wyndhar
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reassigned Rambpb duties to other younger employees proves nothing, at lea:
respect to the existence of age discrimination.

The motion for reconsideratioadenied.

IT 1SSO ORDERED.

In San Juan, Puerto Rico, thigiglay of May 9, 2017.

S/ Salvador E. Casellas
SALVADOR E. CASELLAS
U.S. Senior District Judge




