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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF PUERTO RICO

DORISSANTOS-BERRIOS, €t al.,
Plaintiffs,

V. CIVIL NO. 14-1145 (PAD)

FRANCISCO JOGLAR-PESQUERA, ¢t al.,

Defendants.

MEMORANDUM AND ORDER

Delgado Hernandez, District Judge.

On February 21, 2014|gntiffs initiated this action againsarious defendants, including
Beatriz Quifioned/allejo and Miriam Marquezfor discrimination on account of their political
affiliation (Docket No. 1)* Before the court is Quifion&llejo and Miriam Marquez’ “Motion
to Set Aside Default Entries at Docket 36 & 37" (Docket No. 61), which plaintiffs’ ggpos
(Docket No. 65). For the reasons below, the motion is GRANTED.

l. BACKGROUND

On September 8, 2014, plaintiffs filed a motion for service by publicai®nto
codefendants Quifiond4llejo and Marquez (Docket No. 23pn September 12, 2014, the court
granted theequest(Docket No. 29). On September 23, 2014 the Clerk issued snsasndy
publication (Docket No. 31). Plaintiffs certified that the corresponding summabiaskebeen
published in a newspaper of general circulation on October 1, 2014, such that Q\kites
and Marquez had until October 31, 2014 to answer or otheplesd Docket No. 32).Because

they failed to do so, on December 24, 2014, plaintiffs moved for the entry of default dgains

1 For a more detailed factual and procedural background of this litigggBocket No. 76
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(Docket No. 34). That request was granted on March 11, 2015 (Docke6)Nan@ the Clerk
entered default accordingly (Bket No. 37) Codefendants now move to set aside those defaults.

. DISCUSSION

Pursuant to Fed. R. Civ. P. 55(c), a court may set aside an entry of defaottdaragise

when no judgment has been entered against the party in defaitéd Statey. $23,000 in U.S.

Currency 356 F.3d 157, 164 (1st Cir. 200€ponv. Grenier 867 F.2d 73, 75 (1st Cit989). The

burden of demonstrating good cause lies with the party seeking to set aside the tedend

Americav. Big ImpressionsLLC, 597 F.3d 1, 3 (1st Cir. 200.0 This standard is to be applied

liberally. $23,000 in U.S. Currency, 356 F.3d at 164.

Traditional factors considered in determining whether good cause has been shown incluc
(1) whether the default was willfu{2) whether settinghte default aside would prejudice the

adversaryand (3) whether a meritorious claim has been presemelijo America 597 F.3d at

3; 23,000 in U.S. Currency, 356 F.3d at 18hese factors are not dusive. hstead, they are to

be regarded as meansidentify good causeand musbe considered in light of the strong public

policy favoring disposition of claims on the meri&ffjohn Intern. Cruise Holdings, Ing. A&L

Sales, Ing. 346 F.3d 552, 563 (5th Cir. 2003Joon 867 F.2d at 76.Measuredagainst these

standards, entry of default should be set aside.

First, ezen though Quifionegallejo’s and Marquez'easons fotheir delayed appearance,
to wit, lack of direct personal knowledge of the complaint’s allegations as a result of ngt bei
persomlly served with summonsgemto threadon thin ice, thecourt cannot concludthey are
willful to the poirt of precluding a remedy under R@B(c) There was oversight, but not simple

inaction. Compae, The General Contracting & Trading Cov. Interpole v. Transamerica

Steamship Corporation, 899 F.2d 109, 112t Cir. 1990)(entry of default where defendant did
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nothing once it was served; its vipeesident simply misplaced the papergith Passarella.

Hilton International 810 F.3d 674677678 (7th Cir. 1987)(noting in vacating default that even

though defendant should have been more careful in monitoring the progress of the complaint,
did not mean the defendant acted willfully)lsé missing isan indication of bad faith.

Second, #er Quifionesvallejo and Marquez sought and received legal representation
underPuerto Rico Law Na9 of November 26, 1977, P.R. Laws Ann. tit. 33@5et seq.they
moved to vacate the default entered at Docket No. 37. Andwvikegforthcoming about the

reasons fotheir delay inmaking an appearanc&€€ompare withKPS & Associatey. Designs

318 F.3d 1, 145 (LstCir. 2003)(defendant fabricated explanation for the delay and acted with

bad faith; its representations were duptiog, inconsistent, and implausibléecause the entry

of default is a clerical act and not a final judgment, doubts are resolved in faQuifones-

Vallejo and Marquezthe movantseeking relief fronthe entry of default._Coon, 867 F.2d at 76.
Third, stting aside the default will ngirejudiceplaintiffs, inasmuch asequiringa party

to litigate the action does not amountstah See United Statey. One Parcel of Real Property

763 F.2d 181, 183 (5th Cit.985])so noting) Coon 867 F.2dat 76(same) Similarly, delay in

itself does not constitute prejudicladigo America 597 F.3d at 3. Rather, prejudice derives from

dangers accompanying delay such as loss of evidence, thwarted discovangesl opportunity

for fraud or collusion, or matial impairment in the ability to litigat&See FDIC v. Francisco

Investment Corporation, 873 F.2d 474, 4I8tCir. 1989)sorecognizing) Vierav. Suiza Dairy

206 F.R.D. 338, 341 (D.P.R. 2002ame) The recordheredoes not show, anglaintiffs have not
shown thatto date anyevidencehas beenost, fraudhas been committedpllusion tainted the
process, or circumstances changed suchthieatability to litigatetheir claims became impaired

in some material way. On the contrary, discovusigngoingafter having been stayednd more
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than a month remains for the parties to conclude discovery (Docket Nos. 75 a@Bd/@6jhese
circumstances, it is appardghatthe timing ofQuifionesvallejo and Marqueanotion to set aside
the defaulwill not substantially interfere with plaintifftigation effort?

Finally, Quifionesvallejo and Marquemayhave meritorious defenseTo that extenthe
other defendantsdiled a motion to dismiss under Fed. R. Civ. P. 12(b)(6), challentiieg
sufficiency ofplaintiffs’ allegationsunder various theories of recovery (Docket No. 4Byen
though the court denidtie dismissatequest after finding thalegations sufficient at thisstage
— to withstand dismissas to most of the claim@®ocket No. 76), defendants may raise those
argumentsagain at the summary judgment stage. the end,t is urclear whethelsummary
judgment motions will be filed, and if $ited, how any such motion will be ruled oin context,
however,a persuasive slwing has been made that entry of default should be settesiele

(. CONCLUSION

In light of the foregoingQuifionesvallejo and Miriam Marquez’ “Motion to Set Aside
Default Entries at Docket 36 & 37” (Docket No. 6415 RANTED and the default entered against
themVACATED. QuifionesVvallejo and Miriam Marquez shall answer not later thabruary 9,
2016. Consideringhe Memorandum and Order at Dockigt. 76and the Case Management Order
at Docket No41, no motionto dismiss under Rule 12(b)(6) or 12(c) will be entertained in the

event it is filed in lieu of an answer.

2 Compare withviera, 206 F.R.D. at 341 (lifting default would cause substantial prejudiptaiotiff and interfere
with his effort to litigate the case where, by the time defendant enterggpiearance, the court had conducted a two
day bench trial with several withessesan effort to assess plaintiff's damages; plaintiff presented evidenteehis
alleged damages; plaintiff’s treating physician testified at length; physigald be relocating outside Puerto Rico;
and court was in the process of making a deternoindidised on the hearingyd KPS & Associates318 F.3d at 14

15 (by the time court denied defendant’s motion to set aside the defaatl, gbhducted two motion hearings and
one pretrial conference; had received numerous written communication fumsetcand had taken several motions
with supporting materials under advisement). The absence of prejadars fetting asidentry of default.
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SO ORDERED.
In San Juan, Puerto Rico, thidSlay ofFebruary 2016.
S/Pedro A. Delgadélernandez

PEDRO A. DEIGADO-HERNANDEZ
United States District Judge




