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IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF PUERTO RICO

ENRIQUE CEBALLOS-GERMOSEN, et
al.

Plaintiffs CASE NO. 14-1217 (GAG)
V.

DOCTOR’S HOSPITAL CENTER
MANATI, et al.

Defendants.

OPINION AND ORDER

Enrique Ceballos (“Ceballos”), Fremia ldlos-Germosén (“Fremia”) and Mays3

Doc. 39

L

Ceballos-Germosén (“Maysa”) (collectively “Plaintiffs”) filed the instant action seeking

compensation for the damages suffered fromwhengful death of Doctor Fremia Germosén
Canela (“Germosén”), their mother, against ost Center Manati (“Doctor’s Center”) and
Germosén’s treating physicians (collectivéiDefendants”) under the Emergency Medica
Treatment and Active Labor Act (“EMTALA”), 42 S.C. 8 1395 dd. (Docket No. 1.) Plaintiffg
also assert a medical malpractice claim, inmgkihe court’'s diversityurisdiction pursuant to
Puerto Rico’s general tortadtites, Article 1802 and 1803 ofetifuerto Rico Civil Code, P.R.
LAwWS ANN. tit., 88 5141-5142, Id.

Pending before the court is Doctor's Garg Motion for Partial Summary Judgmen

seeking dismissal of PlaintiffEMTALA claims for lack of sibject matter jurisdiction pursuant

)
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Civil No. 14-1217 (GAG)

to Rule 56 of the Federal Rules of Civil Procedur@ocket No. 25.) Naely, Doctor's Center
contends that Plaintiffs’ EMTALAclaim fails as a matter of law and therefore the claim sho
be dismissed. Id. | 4.

After carefully reviewing the parties’ subssions and pertinent law, Doctor’'s Center’
Motion for Partial Summary JudgmentGRANTED. Furthermore the courdua spontenotes
that the Plaintiffs lack complete diversityetlkefore the court lacks subject matter jurisdictig
over their state law claims. Accongjly, Plaintiffs’ staé law claims ar®ISMISSED.

l. Standard of Review

Summary judgment is approgte when “the pleadings, depositions, answers
interrogatories, and admissions ole fitogether with the affidavitsf any, show that there is no
genuine issue as to any material fact and tinatmoving party is entitteto a judgment as a

matter of law.” _Celotex Corp. v. @att, 477 U.S. 317, 322 (1986); seeDFR. Civ. P. 56(a).

“An issue is genuine if ‘it may reasably be resolved in favor ofteer party’ at trial, . . . and
material if it ‘possess[es] the capacity to swhg outcome of the litegion under the applicable

law.” Iverson v. City of Boston, 452 F.3d 94, 98 (Git. 2006) (alteratiom original) (internal

citations omitted). The moving party bears thdiah burden of demonstrating the lack o

evidence to support the non-moving party’s caSelotex, 477 U.S. at 325. “The movant mus

aver an absence of evidence to support the nonmgueirtg’'s case. The burden then shifts to th
nonmovant to establish the existence of edst one fact issue which is both genuine a

material.” Maldonado-Denis v. Castillo-Régnez, 23 F.3d 576, 581 (1st Cir. 1994). Th

nonmovant may establish a fact is genuinely épdie by citing particular evidence in the record

! Originally, Doctor's Center moved the court to dismiss Plaintiffs’ claims for lack of subject md
jurisdiction under Rule 12(b)(1) of the Federal Rules of Civil Procedure. The court ordered that it wol
treating Defendant's motion as a Rule 56 Motion for Summary Judgment and thus ordered Plaintif
oppose it accordingly._(See Docket No. 27.)
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or showing that either the matals cited by the movant “do nottablish the absence or preseng
of a genuine dispute, or that an adverseypaahnot produce admissild®idence to support the
fact.” FeD. R.Civ. P. 56(c)(1)(B). If theourt finds that some genuine factual issue remai
the resolution of which could &tt the outcome of the case, then the court must deny sumrj

judgment. _See Anderson v. Libettobby, Inc., 477 U.S. 242, 248 (1986).

When considering a motion for summary judgpehe court must view the evidence i
the light most favorable to th@n-moving party and give that hpathe benefit of any and all
reasonable inferences. Id. at 255. Moreoveth@summary judgment stage, the court does |
make credibility determinations or weighetlevidence. _Id. Summary judgment may &

appropriate, however, if the naneving party’s case rests merely upon “conclusory allegatio

improbable inferences, and unsupported speculati¢iofestier Fradera v. Mun. of Mayaguez

440 F.3d 17, 21 (1st Cir. 200@uoting Benoit v. Technical Mf Corp., 331 F.3d 166, 173 (1s

Cir. 2003)).

Il. Relevant Factual and Procedural Background

During the month of March 2013, Germosém eighty-two (82) year old retired
gynecologist/obstetrician, underwent hip surgarHIMA Hospital after suffering a hip fracture
on her right hip. (Docket No. 1 § 17.) Thereafter, Germosén was transferred to Health
Hospital (“Health South”) for feabilitation care. (Docket Nod. | 17; 25 at 8.) Upon their

arrival at Health South, Fremia and Maysa iinfed the nurses of their mother’s condition ar

constipation. (Docket No. 1 § 18.) At HeaBbuth, Defendant Dr. José De Leo6n Collazo (“Dy.

De Leodn”) arrived at Germosén’s hospital roamd introduced himself to Germosén and h
daughters as an internal medicine doctor. 0.9 Dr. De Ledn then performed a brief physic:

examination on Germosén._Id.
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On March 18, 2013, Germosén woke up comjtgirand feeling nauseous. (Docket Na.

1 9 20.) She vomited a dark substance that wesitientified as bloodld. Consequently, Dr.
De Leo6n diagnosed her with active upper gastestmal bleeding and dered the patient be
transferred to Doctor’'s Center. (Docket Nof 21.) Dr. De Leon did not inform Germosén’
daughters of their mother's medical conditiond. Health South and Doctor's Center ar
contiguous facilities that connect through alkmey. 1d. Y 22. Doctor's Center is 3

“participating hospital” as defined by EFMLA. (See 42 U.S.C8 1395 dd (e)(3)(A).)

At approximately 6:28 a.m., Germosén arriadhe Doctor’'s Center Emergency Room.

(Docket No. 1 1 22.) During her transfer, Germosén continued vomiting blood. Id. | 23,

6:30 a.m. Defendant Doctor Rrd® Pifiero (“Dr. Pifiero”) ingéed a nasogastric tube intg

Germosén’s nose. Id.  26. Bifiero failed to speak to ootify Germosén, or her daughter

Fremia, of the status of her condition. Id. § ZBermosén was transferred to a room with glal
windows. 1d. On or about 7:40m., Fremia approached the klerdesk requesting to speak tq
Dr. De Leo6n and the clerk told her that theyrevexpecting him soon. _Id. 1 29. At 8:08 a.n
two nurses took blood samples from Germoséah administered medication. Id. During th
time Germosén was waiting at the emergemmom she continued coughing blood. Id.
Plaintiffs and Defendant dispute as to thaaxime when Germosén was admitted to th
hospital as an inpatient. According to Plaintiffs, Germosén was admitted as an inpatient at
p.m., and directly transferred to the IntensiveeCdnit (“ICU”). (Dodket Nos. 1 § 47; 31-2 at
2.) Until that time, Plaintiffs contend, Germoséad not been admitted to the hospital as

inpatient, instead she was being treated aanagrgency room patient. Id.

At

11%

e

12:55

Conversely, Doctor’'s Center argues that Germosén was admitted to the hospital at 7:50

a.m. as an inpatient shortly after her arrigad initial evaluation athe Emergency Room.

4
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(Docket No. 25 at 9.) Doctor’'s Center set forthri@@sén’s medical records. Id. By virtue of
the medical records provided, Doctor's Cengminces that Germosén was admitted to the

hospital as an inpatient by Dr. Pifiero, under DrLBén’s orders and his service. (Docket No

U)

25 at 9; 25-4.) The medical records submitted as evidence show that the admission order was

placed at 7:50 a.m. (Docket No. 25-4.) Thduoe to her condition, Dr. De Ledn transferred
Germosén to the ICU. (Docket No. 25-5.) Thedical records provided as evidence show that
Germosén'’s transfer to the ICU svardered at 8:30 a.m._Id.

While she was being treated at the ICU, Gasémn lost consciousness and was intubated
and mechanically ventilated. (Docket No. 1 § 5@ or about 5:10 m., Germosén and her

daughters received a visit from Doctor WilsontiDiCotty (“Dr. Ortiz Cotty”) who informed

them that the following morning he would perform an endoscopy on Germosén to find the spource

of the bleeding._Id. 1 52. Fréaand Maysa claim that whileglr mother was under the care of
the doctors at the ICU she looked desperateuaedmfortable._Id. 1 52. Her daughters noticed
that the monitor was not reflecting informatiomdaasked one of the neas about the problem.
Id. § 54. The nurse responded that the monita meat working. _Id. Said monitor was nevefr

replaced._Id.

At 6:30 a.m. the following day, Fremia and Maysa received a call from one of the |ICU

nurses asking them to come to the ICU. &5y Upon their arrivaliFremia and Maysa were

informed that their mother had passed away. Ga&trmosén passed away at 5:45 a.m. of March
19, 2013._ld.
On March 14, 2014, Plaintiffs filed suit agaimoctor's Center, Dr. De Ledn, Dr. Pifiero

Dr. Gonzélez, Dr. Ortiz and other unnamed ddémts, alleging that Defendants are liable for

the wrongful death of their mother and seekomgnpensation for the damages suffered by the

5
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deceased and their own pain and suffeumgler EMTALA. (Docket No. 1.) Moreover,
Plaintiffs claim damages under Article 1802 bwoking the court’s diversity jurisdiction
pursuant to 28 U.S.C. § 1332. Id.

1. Discussion

A. EMTALA Violations

Doctor’'s Center primarily argues that Pigifs do not have a valid EMTALA claim

because Germosén was never transferred frontoDe Center to anhber institution, but was

instead admitted to Doctor’s Center as an tiepd (Docket No. 25.) As a result, Doctor’s

Center posits that the EMTALA provisions wereveetriggered. Converbe Plaintiffs contend
that Germosén was not admitted as an inpatiethe time Defendants contend, but hours aft
Defendants suggest. (Docket No. 31.) Moreoveingifs posit that while treating Germosén g

the emergency room, Defendants violated EMTALAfsvisions. _Id. Accaling to Plaintiffs,

]

er

—+

the emergency room staff at Doctor’'s Center violated EMTALA’s provisions before admifting

Germosén to the hospital as an inpatient. 1d.

EMTALA has two essential provisions. Thesti requires that a participating hospitg
afford an appropriate medical screening to all persons who come to its emergency room s
medical assistance. See 42SWC. § 1395dd(a). The second requires that if an emerge
medical condition exists, the participating hospital must render the services that are neces
stabilize the patient’s condition, less transferring the patient &mother facility is medically
indicated and can be accomplished with relative safety. 4368.S.C. 88 1395dd (b)(1)(A),

(b)(1)(B); Ortega v. Hospital San PabloyBmén, No. 10-1080 (GAG), 2012 WL 3583533 at*

(D.P.R. 2012). A plaintiff ma allege a violation under eih provision, or both. _Benitez

Rodriguez v. Hospital Pavia Hato Rey, 58&&pp. 2d 210, 214 (D.P.R. 2008). Here, Plaintif]
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contend that Doctor’'s Center incurred in vimas of both provisions bjailing to adequately
screen Germosén and failing to stabilize heergancy medical condition before transferrin
her. (Docket No. 1 1 59.) Uponanrination of the pertinent law and facts of this case, the cd
holds that pursuant to EMTALA, Germosén wasver transferred; thefore, the hospital was
not bound by EMTALA's stabilization requirementhe court sets forth the following reason
for this conclusion.

EMTALA was enacted in 198&h response to reports dfospital emergency rooms
refusing to treat indigd, uninsured patients without first assessing andtabilizing the
patient’s condition. This practice is collogilya known as “patient dumping.” _ Benitez

Rodriguez, 588 F.Supp.2d at 213. To detéd gaactice, EMTALA imposed some limited

requirements on emergency rooms of hospitattiggaating in the federal Medicare program,

Failure to comply with EMTALA requirements s@lts in monetary fire See Rodriguez v.

American Intern. Ins. of Puerto Rico, 4623d 45, 47 (1st Cir. 2005); Correa v. Hosp. S4

Francisco, 69 F.3d 1184, 1189-1190 (1st Cif5)9Benitez Rodriguez, 588 F.Supp.2d at 21

On multiple occasions, the First Circuit has esathat “EMTALA does not create a cause (¢
action for medical malpracticeCorrea, 69 F.3d at 1192, butthmar, “[it's] a limited ‘anti-
dumping’ statute, not a federal malpractice Wttt It is designed to complement and n(

incorporate state malpractice law.” Reynold$laine Gen. Health, 218 F.3d 78, 83-84 (1st C

2000) (internal citations omitted). Instead, it “ceggl a remedy for patiesiin certain contexts
in which a claim under state medical malpreetiaw was not availadl” Reynolds, 218 F.3d 78,
83. EMTALA complements but in no way displaces substitutes trational state-law tort
remedies for medical malpractice.

To assert a cause of action under ENLAAa plaintiff must show the following.
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(1) the hospital is a participating hospital, covered by EMTALA,
that operates an emergency depaninfer an equivalent treatment
facility); (2) the patient arrived ahe facility seeking treatment;
and (3) the hospital either (a) did not afford the patient an
appropriate screening in orddo determine if she had an
emergency medical condition, or)(bade farewell to the patient
(whether by turning her away, stharging her, or improvidently
transferring her) without first abilizing the emergency medical
condition.

Correa, 69 F.3d at 1190.

1. The screening requirement

The statute requires that every “participgtinospital afford an appropriate medicg
screening to all persons who come to its gyaecy room seeking medical assistance.” S
Correa, 69 F.3d at 1189; 42 U.S.C. 8§ 1395dd(a)-(c).other words, every patient must bg

afforded the same type of screening procedarepmpliance with hospitgrotocol. _See Cruz

Véazquez v. Mennonite General Hosp., 717 F.3d 63, 60 Cir. 2013). “The essence of this

requirement is that there be some screempmgcedure, and that it be administered eve
handedly.” _Correa, 69 F.3d at 1192.

“A hospital fulfills its statutory duty to screen patients in its emergency room i
provides for a screening examination reasonablyutated to identify crital medical conditions
that may be afflicting symptomatic patients andvtes that level of screening uniformly to al
those who present substantially similar complaintsl.” As previouslstated, EMTALA is not a
cause of action for medical malpractice. 4Elty screening . . . aspposed to disparate
screening or refusing to screenadlt does not contravene thatstte.” Id. at 1192-93 (internal
citations omitted).

In this case, Plaintiffsatkle the adequacy of Germosén’s emergency room screer]

(Docket No. 1  59) which is not encompassy EMTALA’S screening requirement. By
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guestioning the standard of carféoeded, Plaintiffs try to disgge a medical malpractice claim

with an EMTALA violation. Thus Plaintiffs “faulty screeningtlaim is not actionable under

EMTALA.
2. The stabilizatbn requirement
The statute’s second provision guarantees“thah emergency medical condition exists,
the participating hospital must render the servited are necessary to stabilize the patient

condition . . . unless transferringetipatient to another facility imedically indicated and can be

accomplished with relative safety.” Corre@9 F.3d at 1189; 42 U.S.C. § 1395dd(a)-(c).

EMTALA defines “to stabilize” asto provide such medical treatment of the condition as m
be necessary to assure, witheasonable medical probéty that no material deterioration of the
condition is likely to result from or occuluring the transfer of the individual from a facility.
42 U.S.C. § 1395dd(e)(3)(A) rfghasis provided).

The First Circuit has established that EM_A’s stabilization requirement “does not

impose a standard of care prescribing how pleyssc must treat a cigtal patient’s condition

while he remains in the hospital, but merelggaribes a precondition the hospital must satigfy

before it may undertake to transtée patient.” Alvarez Torres v. Rydeésg82 F.3d 47, 51-52

(1st Cir. 2009) (internal quotations omitted). oiner words, the “stabilization” directive applie$

only where a transfer occurs, “[o]thes&| no effect is given to the phratgring the transfef

Alvarez Torres, 582 F.3d &2 (citing Harry v. Marchan291 F.3d 767, 770-72 (11th Cir. 2002

(en banc) (emphasis provided). Moreover, “trarisgedefined as “the movement (including the

discharge) of an individual outte a hospital’s facilities at thdirection of any person employed
by (or affiliated or associated, directly amdirectly, with) the hospital.” 42 U.S.C. §

1395dd(e)(4).
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Thus, a hospital cannot violaEMTALA'’s duty to stbilize unless it actually transfers a

patient. ‘Alvarez Torres, 582 F.3d at 52. To establish a violatithetstabilization requirement,

a plaintiff must provehat the hospitdlbade farewell” to the patient. Correa, 69 F.3d at 119

In light of mixed interpretations of the staig “transfer” provision the Code of Federal
Regulations clarified the provision and impleregha straightforward “inpatient” exception a
follows:

If an emergency medical condition is determined to exist, provide
any necessary stabilizing treatmes, defined in paragraph (d) of
this section, or an appropriatatsfer as defined in paragraph (e)
of this section.If the hospital admits _the individual as an
inpatient for further treatment, the hospital's obligation under
this_section _ends, as specified in_paragraph (d)(2) of this
section

(i) If a hospital has seened an individual under paragraph (a) of
this section and found the individual have an emergency medical
condition, and admits that individuas an inpatient in good faith
in order to stabilize the ememgy medical condition, the hospital
has satisfied its spit responsibilities undethis section with
respect to that individual.

42 C.F.R. 489.24 (a)(i) & (a)(ifemphasis provided).

The parties spill ink going back and forthbdéing over Germosén’s time of admission.

Doctor’s Center argues that the record evidetezaonstrates that Germosén was admitted to

hospital as an inpatient by Dr. De Ledn at 7:50.and transferred to the hospital’'s ICU at 8:5
a.m. (Docket Nos. 25-4; 25-5). Plaintiffs centl that Germosén remained in the emergen
room until her emergency medical condition deteriorated and became critical, and was ultin

transferred to the ICU at 12:55 p.nfDocket Nos. 1 § 47; 32 § 11The parties’ disagreement ig
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futile. The patient’s admission to the hospital ssemtial to this court’s decision —the time d
admission is not.

Drawing all inferences in Plaiiffs’ favor, Plaintiffs fail to demonstrate that Doctor’'s
Center effectively bade Germosén farewell. The record shows that Germosén never left Dq
Center’s facilities, i.e., she was never transi@r because she was admitted as an inpatie
Plaintiffs allege that Doctts Center violated EMTALA’sprovisions by failing to stabilize
Germosén before transferring her. This allegation is erroneous because Germosén wa
transferred; therefore, the stabilization precondition was never triggered. By adm

Germosén as an inpatient, the hospital had np tdutabilize under EMTALA._Alvarez Torres,

582 F.3d at 51-52. Because no transfer occurredntfPls have not eshdished an adequate
EMTALA stabilization claim. Any otherinterpretation would undermine the purpose (
EMTALA.

Plaintiffs’ failure to claim actionable sening and stabilizain claims under EMTALA
leaves the court without subject matter jurisdiction over said claims; therefore, dismiss
warranted. Accordingly, the couRANTS Doctor's Center partial motion for summary
judgment of Plaintiffs’ EMTALA chims at Docket No. 25.

B. State Law Claims

Plaintiffs set forth a medical malpraaicaction, pursuant to ehcourt’'s diversity
jurisdiction and Articlel802 of the Puerto Rico Civil Code, for Defendants’ alleged negligef

while treating Germosén. (Docket No. 1 1 4.) Upon examination of the Plaintiffs domicilg]

court finds that Plaintiffs are not completelyelise; therefore, the court lacks subject matter

jurisdiction.
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The requisites for diversity jurisdiction are sarth in 28 U.S.C.A. § 1332(a). “Diversity

jurisdiction exists only when there is compleieersity, that is, when nplaintiff is a citizen of

the same state as any defendant.” Diaz-iRade v. Pep Boys Corp., 410 F.3d 56, 58 (1st Ciir.

2005) (quoting Gabriel v. Preble, 396 F.3d 10, 13 Cist2005)). Citizenship is determined by

domicile. Garcia Pérez v. Saetla, 364 F.3d 348, 3504t1Cir. 2004). Th party that invokes

the court’s diversity jurisdiction bears the burddrproof. “Since federal courts are courts g
limited jurisdiction, there is a presumptionaagst our jurisdiction, and the party invoking

federal jurisdiction bears the burden of prooCrowley v. Glaze, 710 F.2d 676, 678 (10th Ci

1983). Diversity is determined at the time thoenplaint is filed. _See Valentin v. Hosp. Bell;

Vista, 254 F.3d 358, 361 (1st Cir. 2001) (citingnB&One v. Montle, 964 F.2d 48, 49 (1st Ci.

1992)). To properly invoke theourt’s diversity jurisdiction pursuant to 28 U.S.C. § 1332, i
parties must be completely diverse and thiéioads for more thar$75,000. _See Picciotto v.

Cont’l Cas. Co., 512 F.3d 9, 17 (1Gir. 2008). Failee to demonstrate complete diversity

between the parties results in dismissal. Furthermore, a dismissal for lack of subject
jurisdiction is not a dismissal on the merits and ha res judicata effectThus, Plaintiffs are

free to file their state law claims in State Court. See Northeast Erectorrs Ass’n v. Secret

Labor, OSHA, 62 F.3d 37, 39 (1st Cir. 1995).

Plaintiff Ceballos is a Red¢nt of the Dominican Republi¢Docket No. 1 § 7.) His
sisters, Fremia and Maysa, are residents of Bayamén, Puerto Rico. Id. Fremia, |
Defendants are all citizens of Puerto Rico. (BxdNo. 1 1 8-12.) Asuch, the parties fail to
meet the complete diversity requirementConsequently, this court lacks subject matt

jurisdiction to address Plaintiffs’ state law claims.
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In light of the above this coulDISMISSES without prejudice Plaintiffs’ state law

claims for lack of subject matter jurisdiction. élRlaintiffs may very well have a solid medicg
malpractice claim under Article 18@2 the Puerto Rico Civil CodetHowever, the same must be
presented before a Court of the Commealth and no this federal court.

V. Conclusion

For the foregoing reasons the co@RANTS Doctor's Center's Partial Summary
Judgment at Docket No. 25 aBdSMISSES without prejudice Plaintiffs’ state law claims for
lack of subject matter jurisdiction.

SO ORDERED.

In San Juan, Puerto Rico this 2nd day of December, 2014.

s/ Gustavo A. Gelpi
QJSTAVOA. GELPI

United States District Judge
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