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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF PUERTO RICO

JOEL TIRADO GONZALEZ,
Plaintiff,

V. CIVIL NO. 14-1316 (CVR)
WENDCO OF PUERTO RICO, INC.,

Defendant.

OPINION AND ORDER
INTRODUCTION
Plaintiff Joel Tirado Gonzalez (“Plaintifdr “ Tirado”) filed this case against hiis

former employer Wendco of Puerto dRi (“Defendant” or “Wendco”) allegin

(@)

discrimination and a hostile work environmdydased on his disability, in violation of the
American with Disabilities Ac{*ADA"), 42 U.S.C. 88 1210 kt. seq, Puerto Rico Law 44,
P.R. Laws Ann. tit. 1, § 50 &t segand retaliation in violation of the ADA and PueRico
Law 115, P.R. Laws Ann. tit. 29, § 194t seq

Before the Court now is Defendant Wkkco’s “Motion for Summary Judgment”
(Docket No. 55); Plaintiff's Opposition theto (Docket No. 63); Defendant’s Reply |to
Plaintiff's Opposition (Docket No. 76); ahPlaintiff's Sur-Reply (Docket No. 88).

For the reasons explained herein belome Court GRANTS Defendant Wendco's
Motion for Summary Judgment. Accordingly,stcase is DISMISSED with prejudice.

STANDARD
Summary judgment is appropriate whenéthleadings, depositions, answerg to

interrogatories and admissions on file, togetwith the affidavits, if any, show that there
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IS N0 genuine issue as to any material faod that the moving party is entitled
judgment as a matter of law.” Fed.R.Civ.P.(8p. Pursuant to the language of the r(
the moving party bears the two-fold burdensbbwing that there is “no genuine issue
to any material facts,” and that he is “efdd to judgment as a matter of law.” Veg

Rodriguez v. Puerto Rico Tel. Co., 1#®8d 174, 178 (1st Cir. 1997).

After the moving party has satisfied thisirden, the onus shifts to the resist
party to show that there still exists “a trial My issue as to some material fact.” Cort

Irizarry v. Corporacion Insular, 111 F.3d 184, 188t(Cir. 1997). A fact is deemg

“‘material” if it potentially could affect theutcome of the suit. _Id. Moreover, there v

only be a “genuine” or “trial worthy” issue de such a “material fact,” “if a reasonah
fact-finder, examining the evidence and dragvall reasonable inferences helpful to {
party resisting summary judgment, could resolvediispute in that party’s favor.” Id. 4
all times during the consideration of a ttom for summary judgment, the Court mu

examine the entire record “in the light mdistttering to the non-movant and indulge

reasonable inferences in the party’s favoMaldonado-Denis v. GHillo-Rodriguez, 23

F.3d 576, 581 (1st Cir. 1994).
The First Circuit Court of Appeals hasnmghasized the importance of local ru

similar to Local Rule 56 [of the District of euto Rico].” Hernandez v. Philip Morris US

Inc., 486 F.3d 1, 7 (1st Cir. 2007); see a®wo6n v. Infotech Aerospace Servs., Inc., §

F.Supp.2d 220, 225-226 (D.P.R. 2012). Rwudesh as Local Rule 56 “are designed
function as a means of focusing a district cosidttention on what is -and what is n

genuinely controverted.’” Calviv. Knox Coun#/70 F.3d 422,427 (1st Cir. 2006)). Lo

Rule 56 imposes guidelines for bothetimovant and the party opposing summ
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judgment. A party moving for summary judgmemust submit factual assertions in

separate, short, and concise statementmafterial facts, set forth in number

9%
o

paragraphs.” Loc. Rule 56(b). A party omiog a motion for summary judgment must

“admit, deny, or qualify the facts supporting theotion for summary judgment Qy
reference to each numbered paragraph of themggparty’s statement of facts.” Loc. Rule

56 (c). Ifthey so wish, #y may submit a separate statwmh of facts which they belieye

are in controversy. Facts which are properly supga “shall be deemed admitted unless

properly controverted.” Loc. Rule 56(e); P.Rn. Ins. Co. v. Rivera-Vazquez, 603 F.

125, 130 (1st Cir. 2010) and Colén, 869 F.Supp.a26. Due to the importance of th

function to the summary judgment process, “litiggignore [those rules] at their peril.

Hernandez, 486 F.3d at 7.

At the outset, the Court must mention tHaintiffs Opposition to Defendant

Statement of Uncontested Material Facts was proc@tunon-compliant with the Loca

Rules, insofar as many of the denials do oppose the truth of the statement offered|.

review of Plaintiffs qualifications of Defedant’s fact statements shows that they

either irrelevant to the mattat hand, offered additional evddce not related to the fact

in question and/or failed to contradict it, consisted of mere “speculation, generalit

conclusory assertions, improbable inferences, &rdack of a better phrase, a lot of h

air.”” Dominguez v. Eli Lilly and Co., 958 F.Supp21, 728 (D.P.R. 1997).

3d
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Furthermore, while it is true that inelsummary judgment context all reasonable

inferences must be drawn in favor of the non-movpegty, the District Court is not

obliged to accept as true or to deem as a disputederial fact each and eve

unsupported, subjective, conclusory, or imaginasvatement made to the Court by
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party. See Colantuoniv. Alfred Calcagni &89 Inc., 44 F.3d 1, 6 (1st Cir. 1994) (a pa

resisting summary judgment may not rest mrere allegations or denials, but mi

identify and allege specific facts showinge@nuine issue for trial); Velazquez-Fernan

v. NCE Foods, 476 F.3d6, 10 (1st Cir. 2007).

In the instant case, most of Defendaprsposed material facts stand uncontes
because the evidence proffered by Plaintif€omtradict them is td self-sustaining wor
of a person, Plaintiffs motheryho is not a party to this casdt is Plaintiff who must
prove his case, not his mother. Thus, mucthefevidence submitted by Plaintiff in ord
to rebut the defenses offered by Defendantasdirect evidence by Plaintiff Tirado, b
by his mother. This is classic hearsayiethis not covered by any of the hears
exceptions. As a result thereof, the Codeemed admitted most facts from Defenda
Statement of Uncontested Material Facts.

UNCONTESTED FACTS

1. Wendco operates the Wendy’s fast-faedtaurant chain in Puerto Rico a
currently has over 3,000 employeeBhe company’s line of busine
includes the sale of prepared foods and drinksExDibit A, T 4.

2. Plaintiff suffers from intellectual “discapacity’ranental retardation sing
birth. P. Exhibit 3, p. 22, . 22-25; p. 23, 1. I:1

3. Plaintiff was employed by Wendco from November 803 to October 8
2015, when he resigned. D. Exhibit B, pp. 20; Bhibit A, 1 12, 33; D

Exhibit A-4; D. Exhibit A-9.

4. Wendco has a set of human resourceblcps, including a policy agains

discrimination, sexual harassment, aredaliation. The policy includes
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8.

10.

11.

. Wendco’s policy against discriminian, harassment, and retaliati

. During his employment with Wendc®laintiff received a copy of th

procedure to report perceived disaination, harassment and retaliation.

D. Exhibit A, § 5; D. Exhibit A-1, pp. 2-8.

complain of any discrimination, harasemt and/or retaliation. D. Exhib

A, 1 6; D. Exhibit A-1, pp. 2-8.

prohibits among others, disability dismination. D. Exhibit A, § 7; D|

Exhibit A-1, pp. 2-8.

The Company’s policy against disgrination, sexual harassment, a

retaliation establishes that the playee is responsible for promptly

informing the Human Resources Directibhe believes that he has be
subject to any type of discriminatiosexual harassment or retaliation.

Exhibit A, T 8; D. Exhibit A-1, pp. 2-8.

A copy of the Employee Manual iprovided to new employees. All

employees are responsible for readihg policies, and ensuring that t

policies are complied with. D. Exhibit A, T 9.

Employee Manual. D. Exhibit A, 1 9; D. Exhibit A-B. Exhibit C, pp. 45

63.

. Thus, employees must contact Wenddduman Resources Department to

it

en

D.

Plaintiffs mother, Carmen Gonzalezsalreceived a copy of the Employee

Manual. D. Exhibit C, pp. 45, I. 5-9.
Plaintiff was hired by Wendco thru ti@enter of Training for Persons wif

Disabilities (“Centro de Adiestrami¢n para Personas con Impedimentg

h

DS,
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12.

13.

14.

15.

16.

17.

hereinafter “CAPI”), in the restaurant located ind&, Puerto Rico|

Wendco’'s documents list him as a Crelember, while CAPI’s list him as
maintenance employee. D. Exhibit A 10; D. Exh#si3; P. Exhibit 2.

CAPI is an organization that provides support anlk gpportunities tg
people with disabilities through requedo employers from the private a

public sector. D. Exhibit A, 1 11; D. Exhibit C, pp8-29.

Prior to working at Wendco, Plaintiff had no priawork experience. D.

Exhibit B, p. 15; D. Exhibit C, p. 102.

On November 4, 2006, Plaintiff signed an employmeohtract which
provided for a limited working schedut# eight (8) to twenty (20) hour
per week. In his employment applicart, Plaintiff stated that he wa
available to work any day of the week. Bxhibit A, 1 12; D. Exhibit A-4; D
Exhibit A-5.

From 2006 until August 20, 2011, Plaintiff reporteéd Angel Burgos

(“Burgos”), and from that date until June 6, 204, reported to Carme

Avilés (“Avilés”), the General Manager of the Werlipcated in Cidra. D,

Exhibit A,  14; D. Exhibit A-12; D. Ekxibit A-13; D. Exhibit B, pp. 19, 20.

Plaintiff was required to wear a uniform providegWendco to perform hi
functions. Tirado received these itorms at the beginning of h
employment. D. Exhibit A-2, pp. 480; D. Exhibit C, pp. 92-93.

When Plaintiff later asked his parvisor for new uniforms, Wendg

provided them. D. Exhibit C, pp. 92-93.

a

1S

[92)
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18.Plaintiffs duties included the flowing: serving soda, sweeping and
mopping the restaurant floor, cleaningdts, tables, glasses, trash bins and
parking lot, putting the mixture in ehFrosty machine, warming chili and
cheese, serving hot potatoes, and cleartmggrill. D. Exhibit A, § 15; D
Exhibit B, pp. 20, 21, 24, 226; D. Exhibit C, pp. 68-72.

19.When Plaintiff began working aWendco through CAPI, he received
training in coordination with CAPI pertaining to shiduties and
responsibilities. D. Exhibit A, 1 16, 1D. Exhibit A-3; D.Exhibit B, pp. 20
21, 24, 25, 26; D. Exhibit C, pp. 68-72.

20.During said training CAPI establish@thases of work and intervention time
to monitor plaintiffs performance. DExhibit A-3; D. Exhibit A, T 16-17.

21.Wendco worked closely with CAPI in order to estahlithe tasks that
Plaintiff could perform to achieve theest performance and integration| of
the duties and functions assigned to him. D. Extbif 16; D. Exhibit A-3

22.During CAPI’s intervention time, CAPI determined atth Plaintiff could
perform all of the tasks that were agsed to him. D. Exhibit A, {1 17; D.
Exhibit A-3.

23. Plaintiff did not file an internakomplaint with regard to any of hjs
supervisors, co-workers or any other qoamy personnel during his time [at
Wendco. D. Exhibit C, pp. 385; D. Exhibit A, T 18.

24.Tirado did not file a written or ved internal complaint of disability

discrimination or retaliation during &itime at Wendco. D. Exhibit C, pp.

©

34-35, 63; D. Exhibit A, 11 19 & 20.
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25.0n one occasion, Plaintiffs mother wetdt pick Tirado up from work an
heard Avilés telling Plaintiff in the gadye area that he had to do things
“easy way or the hard way” and thamibt he would have to go to hell.
Exhibit 1, p. 42, 1. 9-23.

26.0n another occasion, Avilés ordered PI#&frb go fry potatoes while he wa
finishing cleaning the toilets. Whendhtiff told her hewas going to was
his hands, she proceededpoench out his time card and to tell him to ga
hell. P. Exhibit 1, p. 35, I. 20-25; p. 36, I. 1-4.

27.The store manager at that time, Burgamfirmed to Plaintiffs mother tha

this incident had in fact occurred. P. Exhibit 136, I. 6-13.

the

P.

S

to

—

28 .Plaintiffs mother talked with one dhe main supervisors from Wendco’s

central offices to explain the situatiahat was happeningith her son, as

instructed by store manager Burgos. P. Exhibit. B I. 10-13, 20-25.

29.As a result of this issue, Plaintiff's mother visit the Puerto Ricp
Department of Labor’s Norms and Salar@ffice. P. Exhibit 1, p. 38, I. 2-6.

30.Wendco Store Manager Burgos toldaRitiff's mother he would call tp

complain on behalf of Tirado. Exhibit 1, p. 76, |. 15-24.

31.0nJuly 12,2012, Nelly Diaz, InteriRegional Administrator for the Bureau
of Labor, sent an email in which emotified Wendco about an alleged

situation regarding Plaintiff's work emnanment. D. Exhibit A-6; D. Exhibit

A 121

32.As a result thereof, Wendco’s Huma&esources Department commenced

an investigation. D. Exhibit A, § 22). Exhibit A-6; D. Exhibit A-7.
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33.As part of the investigation, Wendamntacted CAPI in order to keep

abreast of the situation. D. Exhibit A, 9 23; D hihit A-7.

it

34.0n August 22, 2012, a social worker from CAPI wsitthe restaurant wheye

Plaintiff was working in and met withis immediate supervisor, Avilés, to

discuss among other things Plaintiff's performanBeExhibit A, T 24; D

Exhibit A-7.

35.At the conclusion of the investigation, Wendco comed that, based on the

evidence collected, Plaintiff's allegatisrwith regard to his supervisor were

unfounded. Plaintiff was not interviedeas part of the investigation. D.

Exhibit A, T 25.

36.As part of the Labor Department’s instégation, it was agreed that Wendco

would conduct a follow-up investigatio®. Exhibit A, { 26; D. Exhibit A-8
37.In March 2013, Wendco conducted a follow-up invgation which
consisted of among other things, imtewing Plaintiffs co-workers

Wendco concluded that Plaintiff's allej@ans pertaining to his supervisa

=

Avilés, were unfounded. D. Exhibit A, par. 27; Dxtabit A-8.

38.During Plaintiff's employment wittWendco, the only accommodation that

Plaintiff requested was related to theeusf stairs because of his fear|of

[72)

heights. This accommodation was grantedPlaintiff at all times during hi

employment. D. Exhibit B, pp. 26, |. 6-19; D. Exltik, pp. 32, 33, 73.

-

39.Besides this request, Plaintiff did not submit aather request fo

accommodation. P. Exhibit C, pp. 32-33.
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40 At all times during his employmentPlaintiff was provided with th

accommodations in accordance withshalleged disability and CAPI

recommendations. D. Exhibit A, § 28.

(1%}

41. At no point during Plaintiffs emplayent was he demoted, suspended, or

stripped of his duties and/ or rempsibilities. D. Exhibit A, T 29.

42 At all times during Plaintiffs employnre he was able to perform all of the

duties and responsibilities assignedhim while at Wendco. D. Exhibit C

pp. 69-70.

43.Plaintiff's disability did not prevent Im from performing any of the duties

and responsibilities of his positionthbugh sometimes it was confusing for

him and took him longer to do them. Bxhibit C, pp. 69-70; P. Exhibit 3

p.37,1.3-20.

44 Pursuant to Wendco’s time records, Plaintiff wasigised to work orn

Fridays and Saturdays prior to August 15, 2012Ekhibit A-11; D. Exhibit

A 1 32.

45.Pursuant to the attendance report of January 102 2Plaintiff worked

from 12:00 pm to 4:00 pm. D. Exhibit A-11; D. Extila\, T 32.
46.Pursuant to the attendance reporApfil 11, 2012, Tirado punched out

3:00 pm. D. Exhibit A-11; D. Exhibit A, { 32.

47.0n June 13, 2015, Plaintiff resigned from his jaM&endco. D. Exhibit A,

33; D. Exhibit A-9; D. Exhibit B, p. 67.

at
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48.Dr. Leslie Ann Coldn-Freyre (“Dr. Colon-Freyre”) Baintiffs psychiatrist

Dr. Colén-Freyre recommended that Plaintiff resfigpm Wendco, as it wal

not beneficial for him to continue workirtgere. P. Exhibit 3, p. 19, |. 4-183.

49.0n August 15, 2012, Plaintiff fled aadministrative charge before tl
Puerto Rico Antidiscrimination Unit ("ADU”), alleging disability
discrimination. The ADU conducted two hearings.HXhibit D; D. Exhibit
E.

50.0n December 13, 2013, the ADU notified determination of “No Probab
Cause” of employment discriminatiatue to disability. D. Exhibit E.

51.0n January 27, 2014, the Equal Employment Oppotiu@ommission

(“EEOC”) issued a Dismissal and Notice of RightSoe, stating that it wa

closing its file. The EEOC further asserted tHftfhe EEOC has adopted

the findings of the state or localifaemployment practices agency th

investigated this charge.” D. Exhibit F.

52.0n January 30, 2014, Plaintiff filed a second adistirative charge before

the ADU alleging retaliation.

53.0n September 15, 2014, the EEOC isswaedotification closing the casg,

stating that, “‘the EEOC is unable to ahinde that the information obtained

established violations of the statutes”. D. Exnsb® and H.

LEGAL ANALYSIS

Plaintiff has brought forth claims for hostieork environment based on hi

disability and retaliation in violation of hADA, and several state law claims based

similar state statutes. The Court analyzes eachirotwern.

e

at

on
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A. Hostile Work Environment.

Plaintiff Tirado’s main allegation ighat on or about September 2011
supervisor, Avilés, began harassing him becafdas disability and he was subjected
a hostile work environment in violation of tieew. Succinctly put, Plaintiffs claims ar
(1) Avilés ordered him to cook potatoes; afdaintiff went to wash his hands, Avil¢
clocked him out and screamed at him to leave tloeest(2) Avilés had him performin
duties that he could allegedly not do beaao$ his condition, such as cooking potatqg
(3) he was ordered to perfornutdes which were not his responsibility; (4) Avilidd him
that he would learn “the easy way or the hard wayperform other tasks; (5) Avilé
would constantly check on him during histae shift; (6) on three occasions, aft
arriving at work, Avilés told Plaintiff to leve because there was no work for him on t
day and then proceeded to mark him as akhg@ntAvilés yelled at Plaintiff a lot and g
one occasion, Plaintiff's mother allegedly wissed how Avilés yelledt Plaintiff in front
of clients and employees asking if he had ole@d everything and that, if he did not, S
was going to kick him out andall his house; (8) Plaintiff wasupposed to clock out
3:00 pm on one occasion and was still wokat 3:20 pm; (9) other employees mock
him in front of the supervisor and Avilés fadl to take any action; (10) Plaintiff suffer
two dizzy spells at work and his supervisor failechelp him; and (11) on one occasi
Avilés told Plaintiffs mother that Plaintifiad too many absences and she threaten

fire him if his attendance did not jpnove. (Docket No. 28 at pp. 4-11).

his
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In order to prove Plaintiff's claims, he mufstst establish that he was (1) disabled,

(2) subjected to a hostile environment, and (3)hbstility was directed at him becau

of his disability. _Quiles-Quiles v. Henderson 94B.3d 1, 5 (1st Cir. 2006). Once Plainti
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establishes grima facie case, the burden then shifte Defendant to put forth
legitimate, non-discriminatoryeason for its adverse employment decision ang
produce credible evidence in support of mon-discriminatory reason. Freadman

Metropolitan Property and Caves. Ins. Co0.44B.3d 91 (1st Cir. 2007). If Defenda

offers such a legitimate, nonatiriminatory reason, the burdshifts back to Plaintiff tg
put forth evidence proving that the defendant'ssogmais “mere pretext, cloakin
discriminatory animus.” Freadman, 484 F.3d at 99.

An individual is considered disabled if he (1) lreaphysical or mental impairme
which substantially limits one or more majbfe activities, (2) has a record of su
impairment, or (3) is regarded as having such apaimment._Id. at 5. In the case atb
there is no question that Pdiff Tirado suffered from a meat disability since birth, an
in fact, Defendant so admitted. See Docket Nol1,/6-39, item no. 18.

Turning then to the harassment claim litsiea order to establish a hostile wo
environment, Plaintiff has to establish thed suffered some sort of adverse employm
action as a result of his disability, and thhe change materially affected the conditig
of his job. That is, Plaintiff must showhat his “workplace [was] permeated wi
discriminatory intimidation, riddule, and insult that [was] sufficiently severeparvasive
to alter the conditions of ... [his] emp/iment and create an abusive work

environment.” Harris v. Forklift Sys., Inc., 81U.S. 17, 21, 114 S.Ct. 367 (1993). Ama

the factors relevant to this inquiry are the setyeof the conduct, its frequency, af

whether it unreasonably interfered with the vicenwork performance. Harris, 510 U

at 23, 114 S.Ct. 367.
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The First Circuit has explained thatajdverse employment actions include
‘demotions, disadvantageous transfers or assignmeatusals to promote, unwarranted
negative job evaluations, and tolerationh@rassment by other employees.”” White v.

New Hampshire Dept. of Corrections, 221 F.3d 2582 A1st Cir. 2000) duoting

Hernandez-Torres v. Intercontinental Tradinggc., 158 F.3d 43, 47 (1st Cir. 1998)).

“Work places are rarely idyllic retreats, andcetimere fact that an employee is displeassed
by an employer’s act or omission does navalke that act or omission to the level of a

materially adverse employment action.” Marrar.oGoya of Puerto Rico, 304 F.3d 7, 23

(1st Cir. 2002).

Although there were some unsavory inagide in this case and Avilés might have
used strong language on several occasitme,Court finds the instances fail to comply
with the legal standard. The occasions conrpdiof simply are sporadic, and are simply
not pervasive enough to alter the conditimiglaintiffs employment. (“[A] materially
adverse change in the termsdagonditions of employment must be more disrupthvan
a mere inconvenience or an alteration of jegponsibilities.”). “Otherwise every trivial
personnel action that an irritable ... emmeydid not like would form the basis of a

discrimination suit.” Williams v. Bristol-Myex Squibb Co., 85 F.3d 270, 274 (7th Cir.

1996).
The Court reaches this conclusion mfmldthat, while the line between dn

unpleasant and a hostile environment one may sanestibe difficult to discern, “[t]itle

—+

VIl does not attempt to purge the workplacevoigarity’”. Del Pilar Salgado v. Abbot

Labs., 520 F. Supp. 2d 279, 289 (D.P.R. 20@u)oting Baskerville v. Culligan Int1 Co.}

50 F.3d 428, 430-431 (7th Cir. 1995)); see alscagher v. City of Boca Raton, 524 U|S.
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775,788,118 S. Ct. 2275, 228W98) (Courts must filter outhe ordinary tribulations o
the workplace, such as the sporadic usalmisive language, gender-related jokes,

occasional teasing); Lee-Crespo v. Schering-PloghCaribe, Inc., 354 F.3d 34, 46-

(1st Cir. 2003) (“[A] supervisor’s unprofessiahmanagerial approach ... [is] not the fo¢

of the discrimination laws”); Gartman v. Georp Inc., 120 F.3d 127 (8th Cir. 1997) (Ru

comments which are gender neutral do noplydiscriminatory attitude); and Mannin

v. Metropolitan Life Ins. Co., 127 F.3d 686, 693K{&ir. 1997) (holding that evidence

“disrespect and ostracization by ... supervisalid not establish an adverse employm
action). These are the types of incidentattthe Court found in the present case, wh
are not actionable.

Although Plaintiff asks the Court to sfiredit two investigations launched
Defendant into this matter, they do form pafthe administrative r@rd in this case an
thus, the Court is obligated to consider thefhe record further contains multiple lette
written by Plaintiff's work colleagues stag that that they did not witness a
disrespectful behavior by Avilés towards PlaffitiThis is important because it serves
establish that, while some incidents mididve occurred, they did not occur with t
frequency or intensity alleged by Plaintiff oxder to be actionable. Furthermore, CA
also conducted its own investigation into the ma#iad reached the same conclusi
Finally, it is worth notingthat the two investigations took place because lthbor
Department initially intervened in this mattget the allegations were found wanting

Plaintiff also takes issue with the factatthhis contract with CAPI states he wol

be performing only “maintenance” duties aradthough initially confined to that, he w

later assigned to work the grill and the potétger areas. Yet, Plaintiff admitted in hi

and
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deposition that he could perform all thesseksiand in fact, performed them well. T
fact that performing these additional taskight have made him uncomfortable and
stated he “didnt have time” sometimes tomplete them does not make the acti
complained of harassment. Furthermore, Defendaartiployment contract failed {t
establish that Plaintiff would be limited onlg maintenance and to cleaning the din
area. As such, Plaintiff's assignment of dastito other areas was entirely appropri
provided he could perform the duties heswassigned to, which he demonstrated

admitted he could perform.

Therefore, on the facts as allegedet@ourt cannot conclude that Plaintiff h
established a viable hostile work environmetaim. As such, Defendant’s Motion f
Summary Judgment as to the hostile werkvironment is GRANTE and the same
DISMISSED WITH PREJUDICE.

B. Retaliation.

To prove his retaliation claim, Plaintiffad to establish that (1) he engaged
protected conduct; (2) he experienced an advergg@ment action; and (3) there w
a causal connection between the protectatdoxt and the adverse employment act
The adverse employment action requiremenyinasatisfied by showing the creation
a hostile work environment or the intensifimat of a pre-existing hostile environmer

See_Noviello v. Boston, 398 F.3d 76, 89 (@Gst. 2005);_Gregory v. Daly, 243 F.3d 68

701 (2d Cir. 2001). And, in proper cirmstances, the causation element may
established by evidence that there wasmperal proximity between the behavior
guestion and the employee's complaint. Novielld8 $93d at 86. However, “the allege

retaliatory action must be material, producmgignificant, not trivial, harm.” Carmon
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Rivera v. Commonwealth of Puerto Rico, 464 F.3d1B4(1st Cir. 2006). Once Plaint

ff

satisfies the prima facie burden, Defendant must produce a legitimate,

nondiscriminatory reason for the adverse @actiThe ultimate burden then falls on t
plaintiff to show that the empyer’s articulated reason wan,fact, a pretext covering u

retaliation. Wright v. CompUSA, In¢352 F.3d 472, 478 (1st Cir.2003).

Plaintiff Tirado avers that adverse employment @tsi were taken against hi
after he filed a discrimination charge befohe EEOC in August, 2012, to wit: a reducti
in working hours; he was assigned to wank Fridays and Saturgs; and Defendant di
not provide him with new uniforms for two years.qéket No. 28, at p. 10-11).

It is undisputed that the filing of aaiim before the EEOC constitutes protec
action. Yet, the Court finds &intiff is unable to carry hisurden on the other two pron
of the legal standard.

Regarding the reduction in hours, theg@nnel attendance report submitted
Defendant shows otherwise. For instance, tinee sheet for the week of December
2012, shows Plaintiff worked 21 hours. Inetkame fashion, the week of January 7, 2
also shows him working 21 houtsAs a whole, it would seem that Plaintiff averag
between 14-18 working hours a week, which é&lnhis allegation that his working hou
were reduced to 8. In fact, Plaintiff evadmits that other employees working hours w
reduced. _See Docket No. 63, p. 10 (“itcdlear that while otheemployees suffered
reduction in hours; it was Plaintiff who safied the biggest reduction”). A claim f

retaliation cannot lie if the actions complainedware instituted across the board 4

1See also Defendant’s Exhibit A-11, where a sangplias taken of the hours Plaintiff worked on a week
basis after he filed his EEOC claim: October 2712®4 hours; November 17, 2012: 22 hours; Decemk
29, 2012: 18 hours; January 28, 2013: 14 hoursrirety 11, 2012; 22 hours; March 4, 2013: 17.50 hpu
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applied to other employees as well. Furtherem@vidence of discriminatory or disparate

treatment in the time period between thetfected activity and the adverse employment

action can be sufficient to show a causahnection. Che v. Massachusetts Bay Transp.

Auth., 342 F.3d 31, 38 (1st Cir. 2003M)o such disparity was shown here.

Even assuming that Plaiiff could establish grima faciecase, Defendant has

shown that it had a legitimate, nondiscriminatoeason for the reduction in hours. It
uncontested that by the end of 2012, due to econogdasons, the Wendco Operatiq
Management opted to reduce all of the eaypks’ weekly working hours to twenty-fi
(25) hours or less, except management. Assallt thereof, store managers proceede
reduce the weekly working hours of all ¢fie restaurant employees, with cert
exceptions pertaining to special situationsamcumstances. Plaintiff, however, w
working under a limited work schedule contradtich provided for an 8 to 20 hour we
schedule, and therefore, hisours were not reduced. Pwant to Company records
the end of 2012, Plaintiff's weekly workgn hours averaged between 18-24 hol
Moreover, the relevant timecerds demonstrate that even before Plaintiff firsl EEOC
charge, he had already been assignedvbok on Fridays and Saturdays. Fina
regarding the uniforms, Plaintiffs mothexddmitted that when she asked for the n
uniforms, Defendant provided them to Plaintiff.

Because Defendant provided a valid nosediminatory reason for its action
Plaintiff must then bring forth evidence proginhat this reason is pretextual. Plain

has been unable to do so. See Rivera-Colon vsMilft6 F. Supp. 2d 224, 237 (D.P

2009),aff'd sub nomRivera-Colén v. Mills, 635 F.38 (1st Cir. 2011) (“A plaintiff can

demonstrate that an employer’s stated oeasare pretextual in any number of wa
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including by producing evidence that plafhtwas treated differently from similarl
situated employees”).

In the case at bar, besides statingttithe timing of the restructuring

is

“suspicious”, Plaintiff brings forth no evideer for the to conclude that Defendant acted

with retaliatory and discriminatory mindseRamirez Rodriguez v. Boehringer Ingelheim

Pharmaceuticals, Inc., 425 F.3d 67, 86 @st 2005) (upholding dismissal because

plaintiff failed to point to any “comments bihe employer which intimate a retaliatg

mindset” or demonstrated that he was subjédtedifferential treatment after filing the

ADU complaint).

the

]

y

Since Plaintiff cannot show that Wendegiroffered reason was pretextual and

that retaliation was the only factor behinctalleged retaliatory act, his retaliation claim

must also fail and is hereby DISMISSED WITH PREJGEI.

C. State law claims.

Law 44 is Puerto Rico’s counterpart to the ADA.e@ece v. ARAMARK Corp., 239

F.Supp.2d 153, 169 (D.P.R. 2003). Like the ADAM44 prohibits discrimination again

individuals with disabilities, and “createmn obligation for any employer to provide

reasonable accommodations, and prolsibdiscrimination against persons w

disabilities.” Roméan Martinez v. Delta MdinServ., Inc., 229 F.Supp.2d 79, 85 (D.P.R.

2002) quotingRios Jaimén v. Cidra Mfg. Operations of PuertooRiac., 145 D.P.R. 746,

749 (1998)). Thus, the elements of proof neces$ary successful Law 44 claim a

essentially the same as those for bringing a clamider the ADA._Seee.g, Roman

Martinez, 229 F.Supp.2d at 85; Zayas v. CommonweafiRuerto Rico, 378 F.Supp.2d

13, 23-24 (D.P.R. 2005).
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Having found that Plaintiff's claims wer the ADA must fail, his Law 44 claims

must therefore also suffer the same fafecordingly, Defendant’s Motion for Summa
Judgment under Puerto Rico Law 44 is Her GRANTED and the claim under Law 44
hereby DISMISSED WITH PREJUDICE.

Law 115, on the other hand, protects employees edllaborate in investigation

or offer testimony before an administratiyedicial or legislative forum, from adverse

actions by their employers. R. Laws Ann. tit. 29, § 194a. Much like Title Vliind the
ADA. Law 115 establishes a burden-shiftirgmework. The employee must prove {
violation through direct or circumstantialidence that he participated in a protec
activity and was subsequently dischargedretitened or discriminated against in

employment. Once done, the employer must provideoadiscriminatory legitimat

reason for the discharge, wherein the plaintiffshprove said reason is pretextual. Id|

§ 194a(c).

Even assuming that PlaifftTirado has made out prima faciecase, his clain
under Law 115 must still fail. Becaudgefendant has put forth a legitimate, ng
discriminatory reason in its defense, Plaihisfonce again tripped up by the remain
requirements—that he suffered an adeersmployment action and showing th
Defendant’s actions were a pretext. InasmucRlamtiff has failed to make this showin
his retaliation claim under Law 115 must also fail.

Based on the foregoing, Defendant’s Motion for SuargnJudgment as to the L4d

115 claim is GRANTED and the claim undeaw 115 is DISMISSED WITH PREJUDICE.
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CONCLUSION
For all the foregoing reasons, the CoGRANTS Defendant Wendco’s Motion f
Summary Judgment (Docket No. 55) and DISSES WITH PREJUDICE this case in
entirety.
Judgment will be entered accordingly.
IT1S SO ORDERED.
In San Juan, Puerto Rico, on thish@ay of January, 2018.

S/CAMILLE L. VELEZ-RIVE
CAMILLE L. VELEZ RIVE
UNITED STATESMAGISTRATE JUDGE

DI




