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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF PUERTO RICO

TRINA GARCIA-BIDOT,
Plaintiffs,

V. CIVIL NO. 14-1359 (PAD)

UNITED STATES OFAMERICA, et al.,

Defendants.

MEMORANDUM AND ORDER
Delgado Herndndez, District Judge.

Plaintiffs initiated this action fodamagesllegedly caused by the United States Marshals
Service! The case was dismissed (Docket 98). Before the court iglaintiffs’ “Motion for
Reconsideration” (Docket No. 34), which the government opposed (Docket No. 36). Plaintiff:
replied (Docket No. 38) and the governmentrglied (Docket No. 39)After careful evaluation
of plaintiffs’ motion, it is DENIED.

l. BACKGROUND

On May 5, 2014, plaintiffs filedhe complaint (Docket No. 2). On September 30, 2014,
defendants moved to substitute the United States as the sole defendant in theatatéNQ. 17).
That request was granted (Docket No. 18). On January 15, 2@iatus Conferenceas held
during which the court ordered plaintifisiter alia, to file an amended complaint not later than

February 2, 2015, so as to inclutie government as the sole defenddntturn, the government

! Plaintiffs soughtdamages undehe Federal Tort Claim Act (“FTCA”), 28 U.S.C. § 1346(b); the CinidiRs Act,
Title 42 U.S.C8 1983 the Fourth, Fifth, and Fourteenth Amendmeatsd Puerto Rico law
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had untilApril 30, 2015 to answer the complaint, at which time the court would issue a Case
Management Order with a timetable to govern proceedidgsket No. 26).

On March 11, 2015, the government filethatice” informing that plaintiffs haget to file
theamended @mplaint (Docket No. 29)Plaintiffs never responded. On June 9, 2015, in view of
plaintiffs’ failure tofile the amended complairtie court orderethemto show causeot later
than June 19, 201%s to why tle case should not be dismissed (Docket No. 3y June 24,
2015, plaintiffs had not compliedvith the original Qder, filed a motion in response to the Show
Cause Order, or sought an extensiorcamply with either order. In consequenteg court
dismissed the case without prejudiP®cket No. 32). Judgment was entered accordingly (Docket
No. 33).

On July 6, 2015plaintiffs movedfor reconsideation(DocketNo. 34). They clairedtheir
counselthought there was no need to amend the complaint, and had suffered for the last twen
(20) days from a Respiratory Syncytial Virus that developed into a bronaftikegt him away
from the office 1d. The governmendpposedlaintiffs’ motion, complaininghat itwasuntimely
and misplacedor lack of justifiable groundgDocket No. 36) Plaintiffs replied averring that
because (1bhe governmendid not point to any prejudigétheir motion weregranted, and2) a
dismissal would be counter to the strong policy favoring the disposition of cases on tise meri
their motion should be granted (Docket No. 38).

. STANDARD OF REVIEW

Plaintiffs do not identify the rule thgyredicateheirmotionon. Considering the motion’s

contentjt will be evaluatedas ongoresentedinder Fed.R.Civ.P. 60(B) As a general matter, Rule

2 Motions under Fed. R. Civ. B9(e) are procedural vehicles used to: (1) correct manifest erross ahthfact; (2)
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60(b) seeks to balance the importance of finality against the desirabilggai¥ing disputes on

the merits. _Farm Credit Bank of BaltimoreFerreraGoitia, 316 F.3d 62, 66 (1st Cir. 2003}

allows the court taelieve a party or its legal represatite from a final judgment, order, or
proceedingn the following groundg1) mistake, inadvertence, surprise, or excusable neglect; (2)
newly discovered evidence that, with reasonable diligence, could not havedwesekd in time
to move for a new trial under Rule 59(b); (3) fraud (whether previously callédsiotror
extrinsic), misrepresentation, or misconduct by an opposing party; (4) the pidignweid; (5)
the judgment has been satisfied, released or discharged; it is based on iqqudgrient that has
been reversed or vacated; or applying it prospectively is no longer equitableaioy bther reason
that justifies relief.See Fed.R.Civ.P. 60(b).

To the extent thatnly sulsectiong1) and (6) are applicable tasttaseand‘[sub]section

(6) may not be used as means to circumvent those five preceding seghoreiv. Rosenblatt

118 F.3d 886, 891 n. 9 (1st Cir.1997), plaintiffedtion will be analyzed under subsection ()
determinewhether their neglect is excusablexaminationof what constitutes excusable neglect
calls for an equitablepproach taking into account théotality of facts and ciramstances

surrounding the party’omission Davila-Alvarezv. Escuela de Medicina Universidad Cent. del

Caribe 257 F.3d 58, 64 (1st Cir. 2001Relief under Rules0(b) should be granted sparingly.

RiveraVelazquezv. Hartford Steam Boiler Inspection & Ins. Co., 750 F.3d 4 Q@lst Cir.

2014)¢iting Karakv. Bursaw Oil Corp.288 F.3d 15, 19 (1st Cir. 2002)

consider newly discovered evidence; (3) incorporate an intervehizgge in the law; or, (4) otherwise prevent
manifest injusticeSee Mariev. Allied Home MortgageCorp, 402 F.3d 1, 7 n.2 (1st Cir. 2006it{hg Arthur R. Miller

& Mary Kay Kane, Federal Practice and Procedure § 2810 (2d ed. 192@)htiffs raise no such arguments in
support of their motion for reconsideratioBee Docket No. 34.
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1. DISCUSSION

Plaintiffs posit their motion should be granted because their counsel understood there we
no need to amend the complaint. But the court ordered them to file the amended cpamalaint
did soin presence of thetounsel That attorneyvas notified withthe corresponding Minutes of
Proceedingsvhich includedhe Order{Docket No. 26 If they had a different view of the need
to file an amended complainthey should have movetbr reconsideration However, no such
motion was filed. Thus, their counsel’sunderstanding that there was no need to amend the

complaint despite a clear court order is unavaili@ge Stonkusy. City of Brockton School Dept.

322 F.3d 97, 10001 (1st Cir.2003)holding that excusable neglect was not established where
counsel claimedhat he was confused over the correct filing deadline and was busy with othel
matters).

Plaintiffs alsomaintain that their counsel was ill. Notification of iliness st made on
July 6, 2015to the effect thdbr the preceding twen (20) dayscounsehad been unable to attend
office matters. Thatventy(20)dayperiod takesis as far back as June, 2615 Yet by that time
theorder to show cause had been in placeséven (7) days; the deadline to comipd almost
expired and the deadline to comply with the court’s original orderddapsednore tharfour (4)
months earlierWhat is moregounsehad not notified the court or opposing counsdiisfliness
nor ought an extension to comply with the order.

A party seking relief must persuade the court not only that his attorney whstilalso

that the illness prevented the party from taking reasonable steps to prose@atse or to inform

3 CM/ECF recept indicates that electronic copies of all filings in this casee sent to plaintiffs’ counsal three
email addresses: alejandro@bellverlaw.com; bufeteabe @gmail.com; arad@iysllverlaw.com.
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the court of an inability to do soRiveraVelazquez 750 F.3d at 5.Here nothing about the

attorney’s illness suggests a complete inability to communicate with the ¢oudlntat regard, on
June 11, 2015 afterthe courthad issued the order to show cause, but before the deadline tc
comply hacexpired— hefiled an eigheen (18) pagéong Motion to Dismiss in another case before
the undersignedSee Docket No. 23 in Civil Case No. 14-1749 (PAD).

The single case cited Ipfaintiffs does not support the remedy they s&xde Figueroa
Ruizv. Alegria, 896 F.2d 645, 650 (1st Cir. 19¢dffirming as proper the district court’s dismissal
of plaintiffs’ federal claims under Fed. Civ. R. P. 41(b) for lack of prosecution anegdrd of a
court order after plaintiffs failed to furnish information required by thertcperaining to their

RICO claims) see alsp AguiarCarrasquillo v. AgostcAlicea, 445 F.3d 19, 28 (1st Cir.

2006)(holding that having exercised no diligence to meet the filing deadstedsighed by the
district court, plaintiffs ould notclaim excusablaeglect under Rule 60(b)(1) on grounds that the

delay was outside of their controINoahv. Bond Cold Storage, 408 F.3d 1043, 1045 (8th Cir.

2005)(holding that the district court did not abuse its discretion in denying plaintidti®n for
relief from final judgment dismissing action for failure to comply with scheduling order, as an
attorney’s failure to follow clear dictates of court order did not amount tasekdte neglect).

Against this backdrop, the policy in favor of deciding cases on their merits and that the
government has not made a showing of prejudice if the court were to granffplaimdtion do
not tilt the balancen plaintiffs’ favor. Within the constellation of relevant factors, the most

important is the reason for the particulaemight. RiveraVelazquez 750 F. 3d at 4And even

though plaintiffs cannot be said to have acted with bad thighjustificationthey haveproffered

in support of Rule 60(b) relief is insufficient to override “the law’s institutiomtarest in findity.”
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Kara 288 F3dat19. On that basigheir motion must be deniedSee RiveraVelazquez 750 F.

3d at 4 (denying Rule 60(b) motion despite lack of serious prejudice to defendant should the ca
be reinstated and absence of evidence of bad faith on plaintiff’s part).

V. CONCLUSION

After carefully evaluating plaintiffs’ motiorthe court finds thathe totality of facts and
circumstancegeading to the dismissdb not justify relief under Rule 60(b). As sughaintiffs’
Motion for Reconsideration” (Docket No. 34) is DENIED.

SO ORDERED.

In San Juan, Puerto Rico, this 28kayof October, 2015.

s/Pedro A. Delgadélernandez

PEDRO A. DELGADGHERNANDEZ
United States District Judge




