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broa v. Aqueducts and Sewer Authority

INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF PUERTO RICO
SERGIO J. BLASCO FIGUEROA,
Plaintiff,
V. CIVIL NO. 14-1395 (GAG)

PUERTO RICO AQUEDUCTSAND
SEWER AUTHORITY,

Defendant.

OPINION AND ORDER

Plaintiff Sergio Blasco Figueeo(“Plaintiff”’) brings this aton against his employer Puer
Rico Aqueducts and Sewer Authority (“PRASA(“Defendant”) allegng discrimination in
violation of the Americans with Digdlities Act (“ADA”), 42 U.S.C. 88 1210kt seq. and statg
claims alleging violations of PuerRico Law 44 of July 2, 1985, P.Raws ANN. tit 1, § 501et
seq.(“Law 44"); and Articles 1802 and 1803 of the Ci@ode of Puerto Rico (“Articles 1802 ar
1803"), P.RLAWS ANN. tit. 31, 88 5141 and 5142. (Docket No. 1).

Presently before the Court is Defendant’stioro for summary judgnmd arguing there i
no evidence of discriminatory animus against rRiffj the alleged discriminatory actors had
knowledge that Plaintiff was disaal, and Plaintiff did not suffean adverse employment actid
(Docket No. 36.) Plaintiff opposed the motiono(et No. 43) and Defendant replied. (Doc
No. 50.) After reviewing these submisss and the pertinent law, the CoGIRANTS IN PART

and DENIESIN PART Defendant’s Motion for Summadudgment at Docket No. 36.

Doc. 53

nd

U7

no

n.

ket

Dockets.

Justia.com


https://dockets.justia.com/docket/puerto-rico/prdce/3:2014cv01395/110597/
https://docs.justia.com/cases/federal/district-courts/puerto-rico/prdce/3:2014cv01395/110597/53/
https://dockets.justia.com/

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

Civil No. 14-1395 (GAG)

I. Relevant Factual and Procedural Background

Plaintiff Blasco began wormkg with PRASA on March 312006, as an Infrastructu

Technology Manager in the Information Systems Dipent (“ISD”). (Docket Nos. 36-2 at 1 1

1,4;43-1atl1 971, 4.) PRASA is a governmemtex corporation that operates public water
wastewater systems on the island. (Dotkes. 36-2 at 1  213-1atl1 Y 2.)

The ISD, led by Director Hector SanabriaS&nhabria”), consists of four areas:
Applications or Software; (2) Production and Gqiems; (3) Information Security, and (4) Heg
Desk. (Docket Nos. 36-2 at 2 § 5-6; 43-1 at2-@) Each area has itsvn Assistant Directof
who reports to Sanabria, and stifat reports to the Assistant Dater. (Docket Nos. 36-2 at 2
7;43-1 at 2 § 7.) Plaintiff's direct supervisodarlos Diaz (“Diaz”), the Assistant Director of t
Production and Operations area. (Docket I86s2 at 2 § 8; 43-1 at2 1 8.)

The Productions and Operations area is sulgled further into four areas with its ov

manager. (Docket Nos. 36-2 at 2 1 9; 43-1 at 2 PI)ntiff is the manageat the Infrastructurg

(€

and

1)

P

he

D

and Technology sub-area. (Docket Nos. 36-2 at9243-1 at 2 1 9.) In his sub-area, Plainiiff

supervises two communication spéisis and a server specialigDocket Nos. 36-2 at 3 1 13; 4

1 at 3 113.) On June, 2010, PRASA assignedhtffaadditional responsibilities, and by Augu

3-

51,

2010 he was given a $500 salary adjustment. (Oddks. 43-1 at 10-11 Y 4-5; 50-1 at 12 | 4-

5.)

Plaintiff’'s sub-area is irtharge of PRASA’s communications system, including phg
cellphones and phone lines; comnuations between PRASA’s remote offices, and the ser
baselines for all application installations. (Dacki®s. 36-2 at 2 I 11; 43-1 at 2  11.) His S

area is also in charge of technical mattensl, @perating the Lotus Notes e-mail program. (Do

nes,

ers’

ub-
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Civil No. 14-1395 (GAG)

Nos. 36-2 at 3 1 12; 43-1 at 3 1 120n May 2013, PRASCA authorized a $500.00 mon
stipend for the sub-specialists in Plaintiff's aréBocket Nos. 36-2 at $ 15; 43-1 at 3  15.)

On June 2013, Plaintiff was diagnosed withl areated for severe depression and se
psychosis, which form the basis s disability discrimination @im. (Docket Nos. 36-2 at 3
16, 4 § 22; 43-1 at 3 16, 4 1 22.) He recetvedtment until March, 2014. Id. This conditi
did not prevent Plaintiff from performing the essainduties of his position. (Docket Nos. 36-2
3117, 43-1 at 3 {1 17.) Defendant maintainsriifaidid not inform his supervisors Diaz a
Sanabria of his specific medical condition, IRl&aintiff provided a let#r dated June 13, 201

addressed to Diaz, and copying Sanabria, infognthem that his emotional health had b

affected. (Docket Nos. 36-2 at 5 1 30; 43-1 at3D.§ In his deposition, Rintiff admitted that he

never spoke in detail about hé®ndition to anyone at PRASA, dluding Diaz or Sanabrig
(Docket Nos. 36-2 at 5 1 31; 43-1 at 7 § 31.) PRiatso testified that he told Diaz that if
wanted to know details aboutis condition, he had to ask the Human Resources (“H
Department or the Employee Social Guidance Program. Id.

In the June 13, 2013 letter, Plaintiff also men&d that his supervisees had been awarg
$500 monthly stipend but he had not, he was sudgjetct a hostile work environment, his physi
and emotional health had been affected, he did not have an office, and he was the V
constant mockery by other employees. (Docket R6<2 at 6 { 34; 43-1 at 8  34.) In respons
this letter, PRASA’s HR DirectoRuben Lugo, met not only with Ptaiff, but also with Diaz ang
Sanabria to discuss Plaintiff ®iecerns. (Docket Nos. 36-2 aff§ 35-36; 43-1 a8-9 { 35-36.
On June 21, 2013, Diaz informed Plaintiff that theas an office available for him. (Docket N¢

36-2 at 6 1 37; 43-1 at 9 { 37.) As to the decisiogive sub-area specialists a salary incre

thly
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Defendant asserts that it had already awaRlathtiff a monthly $500 salary increase on August
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25, 2010, and he did not qualify for thalary increase in ighinstance. (Docket Nos. 36-2 at ¢
38;43-1at 919 38.)

On July 13, 2013, Plaintiff requested to baensferred to “a similanccupation in anothg
department with another supervisor’” aseasonable accommodation for his condition. (Do
Nos. 36-2 at 3 § 18-19; 43-1 at4 § 18-19.) Plaintiff maddis request through PRASA
Employee Social Guidance Program, which engdbgedHR Department. (Docket Nos. 36-2 g
1 20; 43-1 at 4 1 20.) Employees from the Eappé Social Guidance Pra@gn met with Plaintiff
regarding his condition and requesf{Docket Nos. 36-2 at 4 | 223-1 at 4 | 22.) The H
Department responded by assessing other available positions given Plaintiff's edu
background, personnel file, andpexience. (Docket Nos. 36-2 at 4 | 23; 43-1 at 4
Madeline Rodriguez (“Rodriguez”) from the HBepartment asked the Recruitment office
handle Plaintiff's request and to find other available positions for him. (Docket Nos. 36-2

23; 43-1 at 4 | 23.) According to the evaloa, Plaintiff qualified for two positions: (1)

b 11

-

cket

S

R
cational
23))

to
at4 9

a

Technology Manager (the position he currently heddd (2) a Service Supervisor. (Docket Nos.

36-2 at 4 | 24; 43-1 at 5-6 { 24pon receipt of Plaintiff's evahtion results, Efrain Gaeta
(“Gaetan”) from the Employee Social Guidanced@am returned the same to Roberto Lope
the Recruitment Office because according to him, the evaluation did not include all the a
positions for which Plaintiff could qualify pursuant to PRASA regulations. (Docket Nos. 36-
123;43-1at4923)

From July 3, 2013 until July 12, 2013, Pk#inwas interned atthe First Hospita
Panamericano for his conditionDocket No. 36-4 at 6.) Oduly 17, 2013, Diaz announced
Plaintiff that he had removeddhadministration of Lotus Notes to the Information Security

and out of Plaintiff's control. (Docket Nos. 36-2 at 6 1 39; 43-1 at 9 { 39.) The Informa
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Security area was already responsible foel@ating, creating and fieing access to th
information system. (Docket Nos. 36-2 at 6 14®:1 at 9 1 40.) Diaz maintains the decisiof
remove the administration of Lotus Notes fronaiRtiff's control was made prior to July 201
(Docket Nos. 36-2 at 6 1 40; 43-1 at 9 1 40.)

On September 27, 2013, HR Director Rgdez submitted Plaintiffs reasonal
accommodation request, which stated that Plawoiuld be referred to Universal Medical Opti
for a medical evaluation. (Docket Nos. 43-112t{ 20; 50-1 at 15 § 20.) Plaintiff testifi
PRASA never referred him toraedical consultant. (Docket No43-1 at 12 § 20; 50-1 at 15
20.) On November 18, 2013, Gaetan and Rodrigonezwith Plaintiff toexplain the availabls
alternatives for his reasonable accommodation mqu@ocket Nos. 36-2 at 4 | 25; 43-1 at
25.) Plaintiff declined the Service Superviposition because it was a demotion, and at that
there was no vacancy for a Service SupervisohénRegion or at the éadquarters. (Docket N
43-1 at 5-6 | 24.) Alternately, Pgiff was offered to take a leave of absence, but he ded
stating that it was not a viable alternative te t@quest. (Docket Nos. 36-2 at 5  27; 43-1 af

27)

On February 12, 2014, Plaintiff filed a chargedisability with discrimination with the

Equal Employment Opportunity Office (‘EEOC”). ¢gbket Nos. 36-2 at 7  41; 43-1 at 10 1 41.

[I. Standard of Review
Summary judgment is appropriate whenhée't pleadings, depositions, answers
interrogatories, and admissions ole fitogether with the affidavitsf any, show that there is n

genuine issue as to any material fact and tletrtbving party is entitled ta judgment as a matt

of law.” Celotex Corp. v. Catte 477 U.S. 317, 322 (1986); seed-R. Civ. P. 56(a). “An issu¢

is genuine if ‘it may reasonably be resolved in fagbeither party’ at trial, . . . and material if
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‘possess[es] the capacity to swig outcome of the litigation undéire applicable law.”_Iverso

v. City of Boston, 452 F.3d 94, 98 (1st Cir. 20(@jteration in origingl (internal citationg

omitted). The moving party bears the initial burdgf demonstrating the lack of evidence

support the non-moving party’s cas€elotex, 477 U.S. at 325. “The burden then shifts td

nonmovant to establish the existeméat least one fact issue whihboth genuine and material.

Maldonado-Denis v. Castillo-Rodriguez, 23 F3b, 581 (1st Cir. 1994). The nonmovant n

establish a fact is genwly in dispute by citing pécular evidence in theecord or showing tha
either the materials cited by the movant “do astablish the absence or presence of a gel
dispute, or that an adverparty cannot produce admissible ende to support the fact.” Eb. R.
Civ. P. 56(c)(1)(B). If the Court finds that sorgenuine factual issue remains, the resolutio
which could affect the outcome of the casentlthe Court must dersummary judgment._Sqg
Anderson, 477 U.S. at 248.

When considering a motion for summary judgmehe Court must view the evidence
the light most favorable to the nonmoving party and give that party the benefit of any
reasonable inferences. Id. at 299oreover, at the summaryggment stage, the Court does
make credibility determinations or weighethevidence. _Id. Summary judgment may

appropriate, however, if the nonmoving party’'secassts merely upon “conclusory allegatio

improbable inferences, and unsupported speouldti Forestier Fradera v. Mun. of Mayagu
440 F.3d 17, 21 (1st Cir. 2006) (quoting Benwifrechnical Mfg. Corp., 331 F.3d 166, 173 (
Cir. 2003)).

[11. Legal Analysis

In its motion for summary judgment, Defendangues that Plaintiff's claims fail as matf

of law because there is no evidence of camisaor discriminatory animus, the alleg
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discriminatory actors had no knowlige of Plaintiff's medical conton, Plaintiff has not suffere
an adverse employment action, Plaintiff’'s aoooodation request was unreasonable, and
after Defendant offered Plaintiéf reasonable accommodation, he rejected it. (Docket No. 3
3-4.) The court will analyze each argument in turn.

A. ADA: Discrimination Claim

The ADA prohibits discrimination against a quad individual with adisability by reasorn

of the individual's disability._See 42 U.S.C18112(a). A qualified indidual is, “an individua
who, with or without reasonable accommodation, panform the essential functions of t

employment position that such indiual holds or desires.” 1d. & 12111(8). The First Circu

even

b-1 at

—

requires Plaintiff to prove three factors by apmederance of the evidence in order to make a

prima faciecase of discrimination undére ADA: that “(1) [he] waglisabled within the meanin

of the ADA; (2) [he] was qualifiedo perform the essential funatis of the job, either with @

without reasonable accommodation; and (3) ehgployer took an adverse employment ac

against [him] because of the alleged disabilit€blon-Fontanez v. Municipality of San Juan, 6

F.3d 17, 32 (1st Cir. 2011) (citatis omitted). Plaintiff's failure to meet any of the thpgena

facie elements is dispositive of the entire cldi®ee Mulloy v. Acushnet Co., 460 F.3d 141, ]

n. 8 (1st Cir. 2006).

i. Adverse Employment Action

Defendant argues that Plaintffils to establish the third element because Plaintiff did

suffer an adverse employment action, and in therradtive, Plaintiff has failed to show th

! However, if the plaintiff succeeds in establishingrima facie case, the presumption arises that
employer unlawfully discriminated against plaintiff and the burden of production shifts to the detenaldiculate g
legitimate, nondiscriminatory basis for its adverse employment action. See Laurin v. Providence Hosp., 150
58 (1st Cir. 1998). If the defendant is able to meet its burden, “the plaintiff . . . must show that the def
articulated reason is pretextual.” Bennett v. Saint-GoBaip., 507 F.3d 23, 31 (1st Cir. 2007) (citations omitted)

7

-

ion

60

154

not

at

the

F.3d 52,
endant’s




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

Civil No. 14-1395 (GAG)

Defendant discriminated against him because odlisebility. (Docket No. 3@-at 7.) In order tg
satisfy the third element, Plaintiff must showattlan adverse employmeaxttion occurred, and th
a causal connection exists between the adverseogmeht action and the disability. See Katz

City Metal Co., Inc., 87 F.3d 26, 33 (1st Cir. 1996).

For an action to be adversi,“must materially change ¢ conditions of plaintiff['s]

employment.” Gu v. Boston Police Dep’t, 312 F&dL4 (1st Cir. 2002); Castro-Medina v. Prog

& Gamble Commercial Co., 565 Bupp. 2d 343, 371 (D.P.R. 2008). &¥rer a change is adver

is based on an objective stimd. _Marrero v. Goya of R., 304 F.3d 7, 23 (1st Cir. 2002).

“Material changes include ‘demotions, disadvgetaus transfers or assignments, refusal
promote, unwarranted negative job evéiluas, and toleration of harassment by ot

employees.” Gu, 312 F.3d at 14u(@ing Hernandez-Torres v. Imé@ntinental Traohg, Inc., 158

F.3d 43, 47 (1st Cir. 1998)). A “reassignmenat involves only minor changes in worki

conditions normally does not cortate an adverse employment aati’” Marrero,304 F.3d at 23|

Likewise, a lateral transfer or shift change “tHaes not involve a demotion in form or substar
cannot rise to the level of a materially adverse employment action.” Id. (quotations omitted)

In the present case, Plaintiff offered no prtiwdit he was materially disadvantaged W
respect to his salary, grade or other objectivenseand conditions of employment, or that
alleged adverse employment actions were, in whole or in part, because of his disability.
time Plaintiff filed the complaint he was etoyed as an Information Systems Technol
Manager at PRASA, a position he continues to holihi®day. Plaintiff istead contends that |
has met his burden to show an adverse employmaetion presenting evidence that he lac

office space, that PRASA removed the Lotus Naemail program from kiresponsibilities afte

ter

her

ice,

th

the

At the

pPgy
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learning of his disabilityand that his staff received a salargremse but he did ho Pursuant tg
the applicable law, none of theskegations rises to the level ah adverse employment action.

First, Defendant provided Plaintiff with aoffice a week after he requested it. Secd
Plaintiff's sub-area is stilin charge of PRASA’'s commueations system, including phong
cellphones and phone lines; comnuations between PRASA’s remote offices, and the ser
baselines for all application installations, coubleith dealing with dier relevant technicd

matters. In regards to the decision to take athiayl otus Notes program, Plaintiff has not shd

how it materially affected the tesrof his employment in light cdll his other responsibilities

Lastly, his sub-specialists receiving a salargréase does not rise to the level of an ady
employment action, given that Plaintiff has nob\pded any evidence that he was entitled to
same raise.

Even if Plaintiff could establish that sueletions constitute adverse employment acti
he failed to proffer any evident¢kat Defendant took thesdecisions because bis disability. A
plaintiff can establish causation by proving thais“disability was a motivating factor” in th
employer’s decision to take thelegjed adverse employment actioKatz, 87 F.3d at 33. It
undisputed that Plaintiff was diagnosed sometimdune, 2013. Plaintiff also admitted that
never informed Diaz or Sanabrabout his condition, and instead told them to ask the
Department if they wanted more details. Thuajrféiff merely relies on Isi June 13, 2013 letter
Diaz, copying Sanabria, where he mentions thatemotional health ibeing affected by th
situation at work. Even if the Court were tonstrue this letter asffectively notifying Diaz or
Sanabria about Plaintiff's mentdisability, he has failed to shoavcausal connection between t
notification and the adverse emplognt actions. In that letter,dtiff complained both about th

office and his supervisees’ salary increase, arttieasame time notified his supervisors that

9
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emotional health had been affetteThus, Defendant’s failure toquide Plaintiff with an office
and the decision to give the sub-specialists @ remaild not be because they knew of his me
disability. Defendant also preged undisputed evidence that thecion to take away the Lot
Notes program from Plaintiff's uarea was taken several monkiedore Plaintiff was diagnoss
with his condition. Diaz also provided uncaverted testimony that he was not aware
Plaintiff's health condition when he took the daon to transfer the Lotus Notes program to
Information Security Area.

Thus, there is no genuine dispute as to any nahfect. Plaintiff has failed to establish
prima facie case of disability discrimination, and judgment is appropriate as a matter g
Defendant’s motion for summaryggment as to this claim GRANTED.

B. ADA: Failure to Accommodate Claim

An employer may also violate the ADA if it knowe$ an employee’s disability, yet fails

make reasonable accommodations for said employesades Negroni v. Associates Corp.

North America, 377 F.3d 58, 63 (1st Cir. 2004). The ADA imposes liability for an empld

failure to accommodate an employee’s “knowhysical or mental limitations” unless t
accommodation would impose an undue hardship on the operation of the business. 42

12112(b)(5)(A);_see also Higgins v. New Balardbletic Shoe, Inc., 194 F.3d 252, 264 (1st (

1999). What constitutes a reasonable accommodatiariact-driven analysis made on a case
case basis, but generally may include makingwbekplace accessible and usable to disa
employees, modifying work schedules, re-assigrio a vacant positiomr providing additiona

unpaid leave for necessary treatment. See $20J8 12111(9); see al€nrcia-Ayala v. Lederls

Parenterals, Inc., 212 F.3d 638, 645t Cir. 2000) (courts musgiv[e] the type of individual

assessment of the facts that Aet and the case law requires.”).

10

ntal

US

d

of

the

IS

f law.

Of

yer's

ne
U.S.C. §
Cir.

Lby-

bled

D




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

Civil No. 14-1395 (GAG)

To survive summary judgment on her readma accommodation claim, Plaintiff my
“produce enough evidence for a reasonable jury tothiat (1) he is disabled within the meani
of the ADA; (2) he was able to perform thesential functions of the job with or without
reasonable accommodation, and (3) that [defehddespite knowing of [his] disability, did nq

reasonably accommodate it.” _Rocafort v. IBGbrp., 334 F.3d 115, 119 (1st Cir. 200

Ordinarily, the employer’s duty to accommodatetriggered by a request from the employ

st

ng

3).

ee.

Freadman v. Metropolitan Property and Cas. Do., 484 F.3d 91, 102-03 (1st Cir. 2007) (citing

Reed v. LePage Bakeries, Inc., 244 F.3d 254, 261Q1ts2001)). Plaintiff must also establi

h

U7J

that the requested accommodation is reasonabtayld enable [him] to perform the essentjal

functions of [his] job,” and that the requestfeasible for the employer under the circumstan

Id.; see also U.S. Airway#nc. v. Barnett, 535 U.S. 391, 401-02 (2002); Mulloy v. Acushnet

460 F.3d 141, 148 (1st Cir. 2006). Once made, vt has the opportunity to show that

proposed accommodation would impose an undueshgrd Reed, 244 F.3d at 259; Barnett, !

U.S. at 402.

In this case, Plaintiff requested a reasonabl@mmodation in the form of a transfer frg
his current position. Defendant argues thhtg effectively complied with the ADA requiremef
because it offered Plaintiff options in regardshis request, which Plaintiff declined. HoweV|
the Court notes that “[tjhe dutp provide reasonable accommodatis a continuing one . . . al

not exhausted by one effort.” Criado MM Corp., 145 F.3d 437, 444-45 (1st Cir. 1994

(quotations omitted); see also 29 C.F.R. § 163).@((iii) (“it may be necessarfor the covered
entity to initiate an informalinteractive process with the qualdiéendividual.”). An employer ca

very well violate the ADA if it failed to engage in an informal interactive process witl

11
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employee to find a reasonable accommodatiS§ee_Jacques v. Clean-Up Group, Inc., 96 |

506, 515 (1st Cir. 1996).

Defendant met with Plaintiff to discuss his opsothen referred his file to the Recruitm
Office to determine which additional positionsaiAtiff could qualify for. The HR Departme
concluded that Plaintiff qualified for the positiohTechnology Manager, which is the position
held at that moment, and the pims of Service Supervisor, whicwas a demotion. Furthermo
when Defendant met with Plaintiff to discusis reasonable accommodation request, Defen

explained that they did not have a vacancy ferServices Supervisor position in the Region @

the headquarters. Additionally, f@adant stated that Plaintiff ould be referred externally fo

receive a medical evaluation, but RE#f was never provided with one.

Genuine issues of material fact remaint@asvhether Defendant failed to engage with

Plaintiff in the required interactive processraguired by law. The evidence shows Defend

only met with Plaintiff once to dcuss job opportunities, took mdiren four months to provide

him with a resolution to his requesnd when they did providerhiwith options one of them w4
to take a leave of absence, and the other waake a demotion for which there was not evd
vacancy available. Additionally, Gaetan frahe Employee Social Guidance Program retur
the proposed evaluation results to the RecmmtnOffice, asserting &t it was missing viably
options for Plaintiff's transfer request accordittigPRASA’s regulations. These issues of 1
preclude summary judgment. Defendant’s motiansiammary judgment ae Plaintiff's failure
to accommodate claim BENIED.

C. ADA: Hostile Work Environment Claim

Hostile work environment claims brought undliee ADA are analyzed using the standg

applied to similar claims brought undéitle VII. Civil Rights Act of 1964, § 70%t seq. 42

12
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U.S.C. 8§ 2000et seqg. ADA of 1990, 8§ 2, 42 U.S.C. § 12104ee_Rodriguez v. Loctite Puef

Rico, Inc., 967 F. Supp. 653, 662 (D.P.R. 1997). Tiie VII standard requires an employee

prove that: (1) he was disabled within the miegrof the Act; (2) he was subject to unwelco
harassment because of the disghil(3) the harassment was suféotly severe or pervasive
alter a term, condition, or pilege of employment; and (4) the employer knew or should

known about the harassment but failed to takammpt remedial action.__Id.; Castro-Medina

Procter & Gamble Commercial C&65 F. Supp. 2d 343, 377-78 (D.P.R. 1997).

Defendant argues that Plaintiff has failedstwow that any harassment was based of

disability, or that it affected thterms of his employment becausevas sufficiently severe @

pervasive. Plaintiff basesshostile work environment clai on the following allegations: (1

Diaz told him he always had a problem with sthimey; (2) Sanabria treated him in a hos
manner on multiple occasions; (3) every time he walks into Diaz’s office tells him to “bark
Diaz yelled at him in front ofantractors and employees and tolthhb “learn how to speak lik|
people”; (5) both Diaz and Sanabria gave imdioms to Plaintiff's sub-specialists withoy

notifying him; (6) Sanabria tréad other employees and contmstin a hostile manner; (]

PRASA decided to award Plaifits sub-specialist a differentiddonus, but declined to award him

the same. (See Docket Nd8 at 13-15; 36-19 at 4.)

Plaintiff's hostile work environment claim fails multiple respects. First, most if not
of Plaintiff's allegations in support of thisatin, occurred before he was diagnosed with
condition in June, 2013. “In addition to proving the severity efltarassment, the plaintiff mu
show . . . that the harassment veased on the disabilityld. (emphasis addh. Necessarily, an
alleged discriminatory treatmemihat happened before he wdmgnosed withdepression an

psychosis cannot form the basis of his hostile werkironment claim. Plaintiff's claim suffe
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the same deficiency as the Copreviously discussed in his ADdiscrimination claim. Although

he has cited numerous acts of alleged discrimigdteatment, he has failed to link these acti

to any disability-based animus.

ons

Second, not all types of harassiare actionable. Plaintiff nstiprove that the harassment

was so severe and pervasive tihaffected his employment, amteated an abusive environment

at work. _Quiles-Quiles v. Henderson, 439 F.3d 1, 7Qirst2006). In analyzing this claim, cou

must look at the “totality of the circumstancas;luding ‘the frequency of the discriminato
conduct; its severity; whether it is physicallyrghtening or humiliating, or a mere offens
utterance; and whether it unreasonably interfenéth an employee’s work performance

Valentin-Almeyda, 447 F.3d at 94. Offhand rensarkimple teasing, tegijokes, and isolate

incidents are not actionable. Faragher v. GftBoca Raton, 524 U.S. 775, 788 (1998). Altho

this analysis is fact-specific and generally l&ft the fact-finder, “smmary judgment is a

=]

appropriate vehicle for policing the baselinetiostile environment claims.” Pomales v. Celuldres

Telefdnica, Inc., 447 F.3d 79, 83 (I&t. 2006). In this case, Pldiff's allegations are not seve

or pervasive enough to constitute a hostile lmusave workplace. Plairitis stated facts migh

show a tense working situation witioth of his supervisors; howevérijs clearly-established that

“a supervisor's unprofessional managerial apph and accompanying efforts to assert

authority are not the focus of the discrintina laws.” Lee-Crgs v. Schering-Plough D¢

Caribe, Inc., 354 F.3d 34, 46-47 (1st Cir. 2003)théugh Plaintiff points tseveral instances (

verbal confrontations betweennthiand his supervisors, he haddd to show how any of theq

instances altered the conditi of his employment.
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Thus, there is no genuine dispute as to any naafexit. Plaintiff has failed to establish t
alleged harassment was severe or pervasivéhatrit was based on hdisability. The Court
GRANTS Defendant’s motion for summajydgment as to this claim.

D. State Law Claims

Law 44 is the state law version of the fedeADA statute. The elements of a Law

claim are essentially the sameaasADA claim. _See Perez Montev. CPC Logistics, Inc., 536 F.

Supp. 2d 135, 145 (D.P.R. 2008). Having been teodafter the ADA, Law 44 also requir
Defendants to provide disabled individuals wigasonable accommodatiaasperform their work
duties. _See id. While the Court grantedfddelant’'s motion for sumary judgment as t
Plaintiffs ADA disability discrimination clan, Plaintiff may still rely on his failure t
accommodate claim to bring forth a similarusa of action under Law 44. Thus, the Cqg
DENIES Defendant’'s motion for summajydgment in so far as it isased on Defendant’s failu
to provide reasonable accommodations.

Lastly, Plaintiff's Article 1802 and 1803 claimseanot cognizable because it arises fr

the same facts as Plaintiff's claims under Ai2A and Law 44. (See Docket No. 1 at 2-3.) T

Supreme Court of Puerto Rico has held thafs|a general rule, in the face of conduct by

employer that has been typified and penalizedymcial labor legislain, the employee only ha

recourse to the relief of said Act, and isrbd from seeking additionabmpensation under Article

1802.” Reyes-Ortiz v. McConfievaldes, 714 F. Supp. 2d 23239 (D.P.R. 2010) (quotatiorn

omitted). A plaintiff may only bring an additionAlticle 1802 claim if it is based on tortious

negligent conduct thas distinct from the conduct covered b thpecific labor law._1d. (citation

A4

O
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omitted). Plaintiff is barred from bringinglaims under Article 1802 because the conduc} he

alleges is based on the same facts that givaaigdaintiff’'s causes of action under Puerto Rig
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discrimination statute. Therefr Defendant’'s motion for sumnyajudgment as to Plaintiff's

1802 and 1803 claims GRANTED.
V. Conclusion

For the reasons stated above, the Court hdpebyl ES Defendant’'s motion for summa
judgment as to Plaintiff's failure to accommodataim under the ADA and Law 44. The Co
hereby GRANTS Defendant’'s motion for summary jusgnt as to Plaintiff's disability
discrimination and hostile work environmendichs under the ADA, and Plaintiff's 1802 and 18
claims.

This case is hereby referred to Magistkhtdge Bruce McGiverin for the holding of a p
trial/settlement conference. The parties shall fijeirat, proposed pre-trial order on or before Af
25, 2016. The parties shall engage in further, gagb-negotiations prioto the conference, &
Judge McGiverin may issue any otlsettlement directives. The Cotmapes that the instant rulir]
will aid the parties in reaching an acceptatdenpromise that will end this litigation.

SO ORDERED.

In San Juan, Puerto Rico, this 22nd day of March, 2016.

s/ Gustavo A. Gelpi

QJSTAVOA. GELPI
United States District Judge
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