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v. United States of America et al

INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF PUERTO RICO

OFELIA ROSARIO AND EDUARDO
ZAYAS,

Plaintiffs,
CIVIL NO. 14-1410 (GAG)
V.

UNITED STATESOF AMERICA et al.,

Defendants.

OPINION AND ORDER

This casearoseout of the tragic death of Frankie RondBwosario (“RondéfRosario”),
who was murdered hours after reporting to duty as an unarmed security officeroatrberfaval
base, Sdban8eca in Toa Baja, Puerto RickondénRosarids mother, Ofdla Rosario, and hi

brother, Eduard®ondonRosario(collectively referred to as “Plaintiffsfjled this lawsuit against|

the United States of AmericaSabanaSeca Land ManagemeritLC, Forest City Residential

Group, Inc, ("FCRG”), and other fictitious compani¢sollectively referred to as “Defendants
alleging thatDefendants are liable to Plaintiffs for their negligeribat caused the death

RondonRosario (Docket No. 1.) Plaintiffs brought their claims pursuant to the Federal
Claims Act(“FTCA"), 28 U.S.C. 8§ 2671et seq. and Articles 1802 and 1803 of the Puerto R

Civil Code. GeeDocket No. 1.)

Presently before the court is FCRG’s motion for summary judgmemliich it argues that

Plaintiffs failed to file the present case within theeyear statutory period for the supplemen
claims brought under Articles 1802 and 188®@I, in the alternative, that FCR&d the Uniteg

States arestatutorily immune from wgt. (Docket No. 48.) Te United States joineBCRG'’s
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motion (Docket No.52.) After reviewingthe parties submissions and pertinent law, the cg
herebyDENI ES Defendantsmotion for summary judgmerat Docket No48.
. Standard of Review
Summary judgment is appropriate when *“the pleadings, depositions, answ
interrogatories, and admissions on file, together with the affidavitsyjfsbow that there is n
genuine issue as to any material fact and that the moving party is entél@adgment as a matt

of law.” Celotex Corp. v. Catrett, 477 U.S. 317, 322 (1986¢Fed. R. Civ. P. 56(a). “An issu

is genuine if it may reasonably be resolved in favor of either paatyrial, . . . and material if
‘possess|es] the capacitysway the outcome of the litigation under the applicablée’lawerson

v. City of Boston, 452 F.3d 94, 98 (1st Cir. 2006) (alteration in original) (internal citg

omitted). The moving party bears the initial burden of demonstrating the lackdahneegito
support the nomoving partys case. Celotex 477 U.S. at 325. “The movant must aver

absence of evidence to support the nonmoving martgse. The burden then shifts to

nonmovant to establish the existence of at least one fact isscie iwloth genuine and material.”

Maldonadobenis v. CastilleRodriguez 23 F.3d 576, 581 (1st Cir. 1994). The nonmovant

establish a fact is genuinely in dispute by citing particular evidence iretbedror showing tha

either the materials citedylthe movant “do not establish the absence or presence of a g

dispute, or that an adverse party cannot produce admissible evidence to support the éact.

R.Civ. P. 56(c)(1)(B). If the court finds that some genuine factual issue rentm&ngssolution of
which could affect the outcome of the case, then the court must deny summary jud§eae

Anderson v. Liberty Lobby, Inc477 U.S. 242, 248 (1986).

When considering a motion for summary judgment, the court must view the evideheg
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light most favorable to the nonmoving party and give that party the benefit of any and all
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reasonable inferencedd. at 255. Moreover, at the summary judgment stage, the court do
make credibility determinations or weigh the evidenc&d. Summary judgent may be
appropriate, however, if the nonmoving pastycase rests merely upon “conclusory allegati

improbable inferences, and unsupported speculation.” Forestier Fradera v. Mun. of Mal

440 F.3d 17, 21 (1st Cir. 2006) (quoting Benoit v. Technical Mfg. Corp., 331 F.3d 166, 1]

Cir. 2003)).
.  Relevant Factual and Procedural Background
RonddénRosario began working for Securitas Security Services of Puerto Rico,
(“Securitas”)in March,2006. (Docket Nos. 64 § 1.4; T51.4.) On the morning of October 1
2011, hewas assigned to the former Naval Baesewn asSaban&eca, in Toa Baja, Puerto Rig

(Docket Nos. 64 1 1.5; 75 § 1.5.) AlthouBlbndénRosariohad been working for Securitas f

es not

bNS,
yaguez

3 (1st

Inc.
9,
0.

or

years,October 19, 201Wwas his first time being assigned #abanaSeca, as he spent years

working for Securitasat Toyota in Rio Piedras. (Docket Nos. 64 11 1.6, 1.8; 75 11 1.6
While on duty that morningRondonRosariowas shot and killed by intruders 8abanaSeca.
(Docket Nos. 49  26; 64 |1 1.5, 26; Docket No. 75 1 1.5.) Throughout the entire time per
RonddénRosarioworked for Securitas, Rosario understood that Securitas was his only em
(Docket Nos. 64 1 1.7; 75 § 1.7.) Further, on the morningRbatddénRosariowas Killed, his
family believed that he was working at Toyota in Rio Piedras. (Docket Nos. 647% 118;.8.)

At all times relevant to the complaint, Securitas was an insured employertoaéererto
Rico Workmen’s Compensation Act. (Docket Nos. 64 § 1.12; 75  1Stoytly afterRondon-
Rosarigs death Securitas representatives contad®esarioand asked to her meet in order to
some paperwork for insurance purposes. (Docket Nd. &44.) During that meetingRosario

leamed about her right to make a claim with the Puerto Rico State Insurance Fund. (Duxch

1.8.)

iod that

Dloyer.
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64 1 1.14; 75 1 1.14.Thereafter Rosario learned that because Securitas was insured by th¢ State

Insurance Fund, it was immune from any claimat she might has brought against it for th

damages incurred as a result of her son’s death. (Docket Nos. 64  1.15; 75 § 1.15))

Rosario requested reimbursement for her son’s funeral expenses fromtéhénSisance Fund.

(Docket Nos. 64 § 1.13; 75 1 1.13T)hereafter, on June 20, 2012, the Puerto Rico State Insu

Fund concludedn a formal reportthat RondénRosariohad died in a workelated accident,.

(Docket Nos. 49 | 27; 64 § 27.) Tieportidentified Securitas aRondonRosario’s employer an
the location of his death as “Navy Bas€&orest City.” (Docket Nos. 49 | 28-29; 64 { 28329
From 2011 to 2013, Rosario attended the criminal proceedings in the United States
Court brought against the perpetrators responsiblBdodonRosarios death. (Docket Nos. 64
1.16; 75 1 1.16.) During these proceedings, Rosario never heard the names of any
entities such asSabanaSeca Land ManagemertgdbanaSeca Partnerdrorest Ciy, Midwest
Family, or Midwest Military. (Docket Nos. 8f11.17; 75  1.17.Almost two years afteRondon-

Rosarios death, Rosario met with an attorney to explore her legal options and to prepane

against the United States. (Docket Nos. 64 § 1.20; 75  1A2@hat time, Rosario did not think

that anyone other than the United States Navy was the owner or manageiSabtmeSeca naval

base. (Docket Nos. 64 7 1.19; 75 § 1190n October 15, 2013, Plaintiffs, through couns
formally submitted a complaint under the FTCA to the Office of the Judge Advoesterdh

(Docket Nos. 49 | 31; 64 1 31.) The extrajudicial claim diesctedexclusively at the Unite

Y In its opposition to Plaintiffs’ separate statement of material facts, Dafes\dleny many of Plaintiff§’

statements, like they do in paragraph 1.19, by arguing that becaus#oReasrked in a law firm and had access|
attorneys, she should have figdreut which company managed the naval bageeDocket No. 75 § 1.19.) Thi
denial, however, does not effectively create an issue of material fact asaod® knowledge of the manager
Sabana Seca.Seelocal Rule 56(e) (“Facts contained in a sogijmg or opposing statement of material facts
supported by record citations as required by this rule, shall be deemeteddmiess properly controverted.Qaban
Hernandez v. Philip Morris USA, Inc486 F.3d 1, 7 (1st Cir. 2007) (emphasizingithportance of rules within Locg
Rule 56 and noting that ‘“litigants ignore them at their perilAs such, the court will deem these denials
admissions.
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States Navy and didon identify any other parties as being liable RondonRosario’s death,

(Docket Nos. 49 1 33; 64 1 330nNovember25, 2015, the Office of the Judge Advocate General

denied PlaintiffsFTCA claim, concluding thatSdban&eca Land Management, a contoat with

the United States, was responsible for attivities including security, in connection with

maintaining the former U.S. Navy facility 8&banseca . . .”. (Docket Nos. 64 1 1.2%46 at 2;
75 1 1.23.) The letter also indicated that Plaffgican contact said contractor ‘&@@abanaSecal

Land Management c/o Forest City Residential Group, Inc.” (Docket Nos. 64 | 1.84t&4 75

1 1.24.) Prior to therRlaintiffs had not filed any type of extrajudicial claim against any other

parties (Docket Nos. 49 § 34; 64 § 34.)

On May 19, 2014, Plaintiffs filed a complaint in this court against the United Statds,

the entities identified by the NavyabanaSeca Land ManagemehlLC and FCRG for the

damages incurred as the resulRaindon-Roario's death. (Docket No. 1.) Thereafter, FCRG and

the United States filed their answers. (Docket Nos. 13 and 31.) The partiesritanted limited

discovery, primarily for the purpose of supporting and dispuE@&G’s affirmative defenses of

statubry of limitations and statutory employer immunit{Docket No. 45.)

That discovery revealed the following facts. In 1996, Congress passed the Military

Housing Privatization Initiativéo leverage private sector financing and construction method
the purpose of building and rehabilitating militdamily housing. (Docket Nos. 64  2.1; 75
2.1.) Under this initiative, the federal government asked private developers td prdpsals to
build military-style family housing and after the government chose a bidder, itllgeesé&and to g
developer under a loAgrm ground lease. (Docket Nos. 64 1 2.2; 75 T 23pgcifically, the
United States Navy issued requests for proposgiardingthe creation of partnerships for t

development and operation of housing in support of the Navy operation in the Midwest re

s for

T
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the United States, known as the Navy Midwest Project. (Docket Nos. 64 | 2.3; 75

Relevant to the present case2005, Midwest Miliary Communities, LLC submitteal bid for the

1 2.3)

Navy Midwest Projectand its company Midwest Family Housing, LLC acquired the contract

(Docket Nos. 64 11 2.4-2.5:75 |1 2.4-2.5.)

ThereafterMidwest Family HousindormedSébana &ca Partners, LLAn which it owns

a one hundred percent membership intefestthe purpose of marketing and disposing of former

naval bas&aban&Seca. (Docket Nos. 64 1 3.1; 75 § 3.1.) According to the operating agreement

of SdbanaSecaPartners, the monies obtained from the sale ofStiganaSeca property woul

finance the acquisition and development of certain Navy properties in the Midwest dhited

States. (Docket Nos. 64 T 3.2; 75 1 3.2.) In late 2005, Midwest Family Halesngnated

Saban&eca Land Management, LLC as the manag&abianeSeca Partners, with the author

to hold and maintain assets held ®§bans5eca Partners. (Docket Nos. 64 § 3.4; 75  3.4.

manager, Sabardeca Land Management was given the aitthand obligation to manage and

control the business of marketing, maintenance and sale Sati@neSeca property, including the

power to subcontract with third parties for security and ground maintenance seryigecket
Nos. 64 1 3.5; 75 1 3.5.)

In 2010, Midwest Military Communities, LLC and the UnitBthtes Navy entered int
Second Amended and Restated Limited Liability Operatigge@ément, under which Midwe
Family Housing, LLC was to be responsible for the lease, design, finandawglopnent,
management, operation, and maintenance of the residential units on certain Navyeprq
(Docket Nos. 64 1 4.1; 75 1 4.1.) Pursuant to this agreement, FCRG was contracted by
Family Housing to manage certain properties. (Docket Nos. 64 1 4.3; 75 7 4.3.) As 3

FCRG became in charge of the management and administratiSdbainaSeca and was th

)

—

y

As

ppert
Midwest
| result,

e




Civil No. 14-1410 (GAG)

manager of the former naval base during all times relevant to the complaindlingcthe day o
RondonRosarics death. (Docket Nos. 49 §7;6497.)

Prior to these agreements, Forest City Enterprises, the holding compar@R@&, had
entered into a “National Contract’ithr Securitas Security Services USA, Inc., the parent com
that wholly owns Securitagp provide unarmed securityervices at Forest City's locatio
throughout the United States. (Docket Nos. 49 | 14; 68.4%.7; 75 1 5.46.7; 754 at 1)

Plaintiffs also point to a “Letter of Engagement” betwé&Abané&Seca Land Management (sign

on its behalf by FCRG) and Securitas of Puerto Rico that defines the relatidmestiveen the

parties, but Defendants claim that this agreement was superseded bydheeatmmed Nations
Contract. (Docket Nos. 43 at 16; 64 1 5-8.6; 75 § 5.46.6.) This agreement states thahi&
letter represents the entire agreement betw8ébgnaSeca Land Management] and [Securit
and shall supersede any prior understanding, agreement or contract, wirétieer or oral.”

(Docket No. 493 at 16.) Underthe agreement that Defendantsil is controlling, Security

bany

ed

as]

Services USAis required to insurall of its employeesvith the statutory workers compensation

available in each stateut it does not address Puerto RiecdSecuritas specifically(Docket Nos
49  18; 4@ at 2; 64 § 18.) Under tHeetter d Engagementthere is no mention of worke
compensation insurance. SdeDocket Nos. 4B at 16; 64 § 5.6.)Lastly, despite the Nation:
Contract being between Forest City Enterprises and Securitas SeamityeS USA, one of th
addendums to said contract is signed by Pedro Rosario Medina, the Area &$adeir for
Securitas of Puerto Rico. (Docket No.3@t 56.)

From this evidence, the following can be gleamnstth respect to theonnections betweg
the aforementioned companieMidwest Military Communities, LLC, an lllinois companig, a

managing member, along with thinited States Navyin a publicprivate enterprise designed

IS

=
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develop residential units and to conduct sales of properties in former militarythasesghout the
United States. (Docket Nos. 64 § 6.1; 75 § 6.1.) This ppblate enterprise is performed by
separate companiidwest Family Housing, LLC, also an lllinois company. (Docket Nos. {
6.2; 75 1 6.2.) The purpose Mlidwest Family Housing, is to perform services with respeq
Navy properties throughout Navy Regions Midwest and-Shdith. (Docket Nos. 64 § 6.3; 75

6.3.) Midwest Family Housing is also charged with developing housing opportunities on tf

of the navy base iBabaneéSeca. (Docket Nos. 64  6.4; 75 | 6.BGRGis a managing membe

of Midwest Family Housing.(Docket Nos. 64 %.5; 75 § 6.5.)Midwest Family Housing is also
member of Sabardeca Partners, LLG company which was formed for the purpose of marke
and selling theSdbane&Seca Navy base to a third party for its maximum val{izocket Nos. 64 |
6.6; 75 1 6.6.) As member ofSdbanaSeca Partners, Midwest Family Housisgonsidered td
have arownership interest in the companypocket Nos. 64 § 6.7; 75 1 6.7.)
Furthermore,SabanaSeca Land Management, LL& the manager ofSabanaSeca
Partnerswith “full and exclusive authority in thenanagement and control 8fbanaSeca Land
Partners’ (Docket Nos. 64 { 6.8; 75 1 6.&CRGis themanagingmember ofSdbans&eca Land
Management and of Midwest Family HousiagdMidwest Military Communities (Docket Nos
64 9 6.9; 75 1 6.9.) Yet another ent®prest CityEnterprisesentered into dNational Contract”
with Securitas Security Services USA, Infmr the latter company to providenarmed security
services at unspecified location@Docket Nos. 64 1 6.10; 75 1 6.10.) Neither FGRGSecuritas
Security Services of Puerto Rico are parties to the “National Contract” betweest ity

Enterprises and Securitas Security Services USA. (Docket Nos. 64 § 6.11;678L.%

2 Defendants deny Plaintiffs’ statements of uncontested facts ichwhey state that neither RG nor
Securitas were parties to this agreement by citing emails and otheruodgation which indicates that FCR
exercised input as to the security serviceSa@banaSeca. This does not, however, properly controvert Plain
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Defendants claim that despitiee fact that thegreements betweenForest City Enterprises ar
Securitas Security Services USA, all security services provided by teeifafuerto Rico wer
done by their wholly owned subsidiary, Securitas Security Services obFRied. (Docket No
75 1 6.10.) Defendants point to numerous emails and other communications tthahB@®@RG

has significant control and oversight over the manner in which Securitas provedysat

Sabandseca. $eeDocket Nos. 75 1 6.11; 78) Lastly, neithelfSabane&Seca Land Management

nor SdbaneSeca Partners are parttesthe contract between Forest Citgiterprisesand Securitag

Security Services USA(Docket Nos. 64 §6.12; 75 1 6.12.)

11°)

d

On January 23, 2015, FCRG moved this court for summary judgment, arguing that

Plaintiffs failed to filethe present case within tlomeyear statutory period for the supplemental

claims brought under Articles 1802 and 1803 of the Puerto Rico Civil @utldn the alternative,

that FCRG is statutorily immune from suibhder the Puerto Rico Workmen’s Compensation

Act

(“PRWCA”"), P.R. Laws Ann.it. 11, § 1et seq (Docket No. 48.) The next day, the United States

moved to join FCRG’s motion, noting that FCRG’s arguments also apply to thedUsiiates

(Docket No. 52.) Plaintiffs thereafter filed their opposition to FCRG’s motion for summary

judgment, in which they argue that thieeyearstatute of limitations period tollefdr their claim
against FCRG because the complicated bagsistructure of the management did not allow
Plaintiffs to be on notice of thieeue entity liable forRondénRosariés death (Docket No. 63.
Plaintiffs also argue that FCRG is not immune from liability unther PRWCAdue to this

complication organizational structure(ld.) FCRG then filed a reply to Plaintiffs’ oppositio

statements. As such,elcourt will deem these denials as admissioBselLocal Rule 56(e) (Facts contained in
supporting or opposing statement of material facts, if supported bydreitations as required by this rule, shall
deemed admitted unless propeartntroverted.”)Caban Hernande#86 F.3dat7.

for

18
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which the United States subsequently moved to join. (Docket Nos. 74 and 79.) Plduahifs

surreplied Defendants’ motion. (Docket No. 89.)

After reviewing the parties’ submissions and pertinent law, the court h&EDBYES
Defendants’ motion for summary judgment at Docket No. 48.
11, Discussion

As noted above, in moving for summary judgment, Defendants argue that Plaoteifis
must be dismissed because it is undisputed that they failed to file their claint &G=REG within

the requireconeyearlimitations period. (Docket No. 48 at-11®.) With respect to the tolling ¢

Plaintiffs’ claim, Defendants argue that Plaintiffs were required under théol@xercise at leas

some diligence in identifying the potential tortfeasors who might be IfablRondénRosarids
death and they did not.ld( at 19.) In the alternative, Defendants argue that the requisite
nexus exists between the United States Navy as the property owner, FCiR@aadractor, an
Securitas as the subcontractor whichangs both the United States and FCRG immunity u
Puerto Rico’s statutory employer doctringd. (at 1922.) In response, Plaintiffs highlight th
although the United States joinEB€RGs motion regarding the statutory of limitations, there
two dfferent limitations periods applicable ECRGand the United States, and, as such, Plair]
undisputedly filed their claim against the United States timely manner (Docket No. 63 at 20
21.) They also argue that tbeeyearlimitations period applicable ttCRGwas tolled becaus
underPuerto Rico law, a reasonable person in Rosario’s position could not have idér@iR&
as a possible tortfeasor liable for the death of her sloh.at(2124.) Plaintiffs further arguehiat
neither FCRG nor the United States Navy can be considered statutory employers beca

complicatedrelationship between all of the companies involved in the contracting with the U

10
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States does not create the relationship thaPtherto Rico Sugme Courthas deemed necessary
for the exception to apply.ld. at 1820.)

Although Defendants assert their statute of limitations arguments first, thie weibu
address the statutory employer doctrine issue before said argument beeapsetive bwhether
Plaintiffs are barred by the limitations period from asserting their claims ag&@fRG, the court
will need to flesh out the statutory employer doctrine as to the United States.

A. Statutory Employer Doctrine

GenerallyspeakingArticle 1802 of Puerto Rico Civil Code provides that a “person whp by
an act or omission causes damage to another through fault or negligence shalldoketolkgair
the damage so done.P.R.LAws ANN. tit. 31, 8 5141. However, under the PRWCA scheme
“when an employee suffers an injury, illness, biigg or death as a result odny act or functior
inherent in [his] work,’and his employer is insureaccording to law, the employeetight to
compensation from the employer is limited to the statutory compenséfgoadthrough the State

Insurance Fund. VegaMena v. United State990 F.2d 684, 686 (1st Cir. 199@jting P.R.

LAws ANN. tit. 11, 88 2, 21; Santiago Hodge v. Parke Davis &, @26 P.R. Dec.1 (1990)

(certified translatiorreprintedin SantiagoHodge v. Parke Davis & C0909 F.2d 628, 635 (1st

Cir. 1990)). Accordingly, the injured worker lacks a cause of action against his employer for
damagesrespective of whether the employer was indeed neglig¢etiaMena 990 F.2cat 686.
The purpose of this statutory scheme is for workers, tm@ve their right to sue their employgr
in exchange for a benefit which could eventually be smaliereceive teliable immediate and
certaif compensation. P.R.LAwWS ANN. tit. 11, 8 1a. The PRWCA does not, however, prevent

injured workes from suing a third party in tort for the worker’s insured injuries if that thirdypgart

11
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is a stranger to the employemployee relationship.See Santiago Hodge909 F.2d at 63]

(reprinted translation of Santiago Hodge, 126 P.R. Dec. 1).

The Puerto Rico Supreme Court hascognized astatutory employer statufor the
purposes of immunity under tiRWCA schemaevithin the context of contract or subcontract
work services, for project owners, principal contractorsudcontractors.SeeVegaMeng 990

F.2d at 686, Santiago Hodgef09 F.2d at 6388 (reprinted translation of Santiago Hodde6

P.R. Dec. 1) “The concept of ‘statutory employer’ was fashioned by the Puerto Rico ¢ol
extend an employer'snmunity to certain persons who were not technically employers but
thought to deserve immunity from tort liability because of their close involveimémé employer
employee relationship.VegaMena 90 F.2dat 686. This immunity only applies toontractors o
project owners “who had, with regard to the injured worker, the mutual legal obligatiosute

him with the State Insurance Fundd. at 63 (citing Santiago Hodge, 909 F.2d at 638).

“The determinant factor of immunity is the existence of that direct or indirdcbétween
the workman who suffers the accident and the employer in the course of whosgneemland a
consequence of which the injury takes plac¥€gaMenag 90 F.2dat 687 (citing Ruiz Diaz v.
Vargas Reyesl09P.R. Dec.761(1980)). “Absent that legal nexus linking the wotkedirect
employer[Securitas]to the wrongdoer [FCRG] in themutual legal obligationto insure the
employee withthe Fund, [the court] woulbe facing athird party lacking statutory protectio

against claims by injured workers.Santiago Hodge909 F.2dat 638 (reprinted translation o

Santiago Hodgel26 P.R. Dec. 1). The crucial inquiry into the existence of the nexusnatilne

and erms ofcontractual relationship betwedme contractor and subcontractovegaMeng 90

F.2d at 687; Santiago Hodge909 F.2d at 639. As such, ‘fila contractor obligates if

subcontractor in their contract to take out an insurance policy under the PRWCA, th
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contractor is immune under the exclusive remedy provision of the PRWChtron Rodriguez

v. United States, 995 F. Supp. 238, 240 (D.P.R. 1998yaMeng 90 F.2dat 687; Santiagq

Hodge, 909 F.2d at 639.

Turning to the present case, the court finds that a genuine issue of mattreadits as t

whether FCRG required Securitas to take out an insurancey polgter the PRWCA, therehly

creating a genuine dispute as to whether FCRG is statutorily immune from Raiciaffns.
Although Defendants have provided‘National Contract” between Forest City Enterprises
Securitas Security Services USA, Inahich requires the latter company to insure all of
employees with the statutory workers compensation available in eachtstafgarties disput

whether this contract controls the companies’ business relationship. Furtheritwghdlear from

the record that Forest City Enterprises owns FCRG and Securitas SeemigeS USA owns

Securitas, they are indeed legally distinct entitiese Puerto Rico Supreme Cobhds recognize
that “the simple fact that [a parent company] wholly owns [a sulbg]ddoes not trigger th

immunity” required for this doctrine. Santiago Hod§69 F.2d at 63%reprinted translation o

Santiago Hodgel26 P.R. Dec. 1) The water is further muddied by thetter of Engagemer

between Saban8ecalLand Management (signed on its behalf by FCRG) and Secusitash
lacks a provision requiring Securitas to carry workers compensation insurance and |
indicates that said agreemétshall supersede any prior understanding, agreement or co
whether written or oral

With respect to whether the immunity applies to the United States, the facts aless\
clear. The parties have failed to point to any contractual language atshagreement betwee

the United States and FCRG and Securitasrdguires Securita® carry workers compensatig
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insurance. The lack of a contract and such a provigimes not evidence @ose involvement ir

the employeremployee relationshipy the United States

Accordingly, in light of the aforementioned discussion, the court finds that genaues|is

of material fact do indeed exist in this cameto the applicability of the statutory employer

doctrine and thus the couRENIES Defendants’ motion for summary judgmentDocket No. 48
with respect tsaid doctrine.

B. Statute of Limitations

Turning to the statute of limitations issube court begins by noting that Plaintiffs gre

correct thaunderthe FTCA, a claim must be presented to the “appropriate Federal agency|within

two years after such clainterues.” 28 U.S.C. § 2401(b)Such aclaim accrues whea plaintiff
knows (or reasonably should have known) the existence of his injury and its daosahue v,
U.S, 634 F.3d 615, 623 (1st Ci2011). In this casgePlaintiffs admittedly knew othe injury—
RondonRosarics death—on October 19, 2011the date he was killed Thereafter, Plaintiffs
presented their FTCA claim to the Office of the Judge Advocate General on Otfkizp13.

Therefore, Plaintiffs’ claim against the United States was timely. Accdwydittgthe extent that

the United States joined FCRG’s motion for summary judgment as to the statutory lirsitation

argument, the couRENIES said motion.The case against sdiefendant continues.

With respect to the limitations period for Plaintiffs’ claim against FCRG, the couwst|mu

look to the Puerto Rico CiviCode, which sets a oryear statute of limit&ns for personal injury

claims. SeeP.R.LAws ANN. tit. 31, 8§ 5298(2); Espada v. Lugo, 312 F.3d 1, 3 (1st Cir. 2002).

oneyear timeperiodbegins the day after the date of accrual of the clddspada312 F.3dat 3.

“For accrual purposes, the injured person must have both notice of her injury and kyeoafl €tk

The

likely identity of the tortfeasor.”Id. (citing Tokyo Marine & Fire Ins. Co. v. Perez & Cia., De
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Puerto Rico, In¢.142 F.3d 1, 3 (1st Cir1998)). “If a plaintiff is not aware of some level (

reasonable likelihood of legal liability on the part of the person or entity dluged the injury, th

statute of limitationwill be tolled.” RodriguezSuris v. Montesinos, 123 F.3d 10, 13 (1st (

1997). In the present casJaintiffs were made aware &ondénRosariés deathon October 19
2011, the date he was killedNVhat is disputed isvhether Plaintif§ knew or should have knowaf
FCRG'sidentity prior toOctober 20, 204 “In cases where a tort claim is filed beyond the-g
year statutory term, plaintiff bears the burden of proving timeliness bylisktag that she lacke

the necessary knowledge or imputed knowledge before instituting the adiispdda312 F.3d at

4 (citing Torres v. E.l. Dupont De Nemours & Co., 219 F.3d 13, 19 (1st Cir. 2000)).
A plaintiff is required to perform due diligence to ascertain the identity ofllaged

tortfeasor. See Espada,312 F.3d at 4. Due diligence requires thplaintiff to be active in

performing reasonable efforts to ascertain the identity of the tortfe&meQuintana Lopez v

Liggett Group, InG.336 F.Supp. 2d 153, 157 (D.P.R. 2004). “The key inquiry under this pro

the knowledge requirement is whether plaintiff knew or with the degree of diligequead byj

law would have known whom to sueKaiser v. Armstrong World Indus., In@72 F.2d 512, 514

(1st Cir. 1989) (internal citation omitted) (internal quotation marks omitte@jrthermore, the

guestion of whether a plaintiff has exercised reasonable diligence is usually gupstion,

Villarini -Garcia v. Hosp. Del Maestro, In@ F.3d 81, 8@7 (1st Cir. 1993)he courtcan still
employa review of Plaintiis’ actions to detgnine if they were objectively reasonable.

Turning to the present cagbe Court first acknowledges that the corporate structure @
relationships between the United StatesvfNand its contractors made FGR identity highly
difficult to ascertain.As established abov&aban&eca Land Management, LLC is the mana

of SabanaSeca PartnergDocket Nos. 64 § 6.8; 75  6.8.FCRG is the managing member
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SabanaSeca Land Management and of Midwest Family Housing, and Midwest Mi

Communities (Docket Nos. 64 § 6.9; 75 § 6.9FCRG was contracted by Midwest Fam|

Housing to manage certain properties, including $ld®anaSeca naval base during all tim

relevant to the complaint, including the day of Ron&osario’s death. (Docket Nos. 49164 1

7.) At that time, Rosario did not think-nor had any reason to thirkthat anyone other than the

litary

Iy

eS

United States Navy was the owner or manager of the Sabana Seca naval base. (Dockef Nos. 6

1.19; 751 1.19))

During RonddérRosario’s criminal progedings, Plaintiff never heard the names of an
the corporate entities, including FCRG. (Docket Nos. 64 § 1.17; 75 § 1.i%WpaslInot until
November 25, 2013, when Plaintiffs’ administrative claim was denied, that the Navsnéa
Plaintiffs of FCRGS role as a contractor and FCRG'’s potential liability for being in charge (
security at theSabanaSeca base(Docket Nos. 64 | 1.24; &l at 2; 75 § 1.24.)Plaintiffs then
filed the instant action before this court.

The court cannot conclude as a matter of law that Plaintiffs should have known that
could be a potential tortfeasor. It is not unreasonable for Plaintiffs to ongetothe Navy an
Securitas as the identities having potential liability, and ndergtanding a complex scheme
relationships between the Navy and its contractatsthis time, the court &s not found any
evidence that [Rintiffs had notice of any facts in connection with FCRG’s involvementvwboald
have led a reasonable person to investigate and so uncover the potential Defeisdapttdtthe
factfinder to decide whether Plaintiffs exercised reasonable diligence before fiengrédsen

case against FCRG.

16

of the

FCRG

j®N

of




Civil No. 14-1410 (GAG)

In sum, in light of the aforementioned discussion, the court héd&Ni ES Defendants’
motion for summary judgment as to the statute of limitations issue with respect to the
StatesandFCRG
V. Conclusion

Accordingly, for the reaons articulated in this Opinion and Order, the court he
DENIES Defendants’ motion for summary judgment at Docket No. 48.

SO ORDERED.

In San Juan, Puerto Rico thisth@ay of Septembef015.

s/ Gustavo A. Gelpi

GUSTAVO A. GELPI
United States District Judge
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