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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF PUERTO RICO

MIRIAM E. MEDINA-AUGUSTO,
Plaintiff,
V. Civil No. 14-1431 BIM)
COMMISSIONER OF SOCIAL SECURITY,

Defendant.

OPINION AND ORDER

Miriam E. MedinaAugusto (“Medind) seeks review of the Commissioigemdecision
finding thatsheis not entitled to disability benefits under the Social Security (Att”) , 42
U.S.C § 423, as amendedndfiled a memorandum of law in support laér position. (Docket
No. 17). Medinaasks for judgment to be reversed and an order awarding disleitigfits,or
in the alternative to remand the case to the Commissioner for further proseedirtge
Commissioner answered the complaint (Docket N&.and filed a memorandum. (Docket No.
21). This case is before me on consent of the parties. (Docket NpsA#tes careful review of

the administrative record and the briefs on file, the Commissioner’s decisifiinsed
STANDARD OF REVIEW

The courts review is limited to determining whether the Commissioner anddiegates
employed the proper legal standards and found facts upon the proper quantum of evidence
MansoPizarro v. Sexetary of Health & Human Seiiges 76 F.3d 15, 16 (1st Cir. 1996). The
Commissionés findings of fact are conclusive when supported by substantial evidence, 42
U.S.C. 8405(qg), but are not conclusive when derived by ignoring evidence, misapplying the law,
or judging matters entrusted to expemgguyen v. Chaterl72 F.3d 31, 35 (1st Cir. 1999Drtiz

v. Secetary of Health & Human Serges 955 F.2d 765, 769 (1st Cir. 199I)Substantial
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evidencemeans ‘more than a mere scintilla. It means such relevant evidence as a reasonabl
mind might &cept as adequate to support a conclusioisiting Nurse Assciation Gregoria
Auffant, Inc. v. Thompspd47 F.3d 68, 7Z1st Cir.2009 (quoting Richardson v. Peralet02

U.S. 389, 401 (1971)). The court “must affirm the [Commissigheesolution, even if the
record arguably could justify a different conclusion, so long as it is supportedbbtastial
evidence.” Rodriguez Pagan v. Setary of Health & Human Seiges 819 F.2d 1, 3 (1st Cir.
1987).

A claimant is disabled unddne Act if she is unable “to engage in any substantial gainful
activity by reason of any medically determinable physical or mental impatrwhich can be
expected to result in death or which has lasted or can be expected to lasirfon@oas period
of not less than 12 months.” 42 U.S.C. 8§ 423(d)(1)(A). Under the statute, a claimant is anable t
engage in any substantial gainful activity wishe “is not only unable to dder] previous work
but cannot, consideringis age, education, and work experience, engage in any other kind of
substantial gainful work which exists in the national economy.” 42 U.S423®&)(2)(A). In
determining whether a claimant is disabled, all of the evidence in the recorthercmisidered.

20 C.F.R. § 404.1520(a)(3).

The Commissioner must employ a figeep evaluation process to decide whether a
claimant is disabled. 20 C.F.R. § 404.15&€ Bowen v. Yucked82 U.S. 137, 14812 (1987);
Goodermote v. Sestary of Health & Human Serfges, 690 F.2d 5, 67 (1st Cir. 1982). In step
one, the Commissioner determines whether the claimant is currently engatgrdstantial
gainful activity.” If so, the claimant is not disabled. 20 C.F.R04.1520(b). At step two, the
Commissioner determines whether the claimant has eglically severe impairment or

combination of impairments. 20 C.F.R484.1520(c). If not, the disability claim is denied. At
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step three, the Commissioner must decide whether the clémiapairment is equivalent @
specific Iist of impairments contained in the regulations’ Appendix 1, which the Commissioner
acknowledges are so severe as to preclude substantial gainful a@Wi¢.F.R. 104.1520(d);
20 C.F.R. § 404, Subpt. P, App. 1. If the claifmmhpairment meets ogaals one of the listed
impairments, she is conclusively presumed to be disabifeabt, the evaluation proceeds to the
fourth step, through which the Administrative Law Judge (“ALdYsesses the claimant’s
residual functionalcapacity’ (“‘RFC”) and determines whether the impairments preveat th
claimant from doing the workhe has performed in the pastf the claimant is able to perform
her previous work,she is not disabled. 20 C.F.R484.1520(e). Ifshe cannot performhts
work, the fifth and final step asks whether the claimant is able to perform otheavalable in
the national economy in view oEhRFC, as well aserage, education, and work experience. If
the claimant cannot, theshe is entitled to disabilitenefits. 20 C.F.R. § 404.1520(f).

At steps one through four, the claimant has the burden of provinghthatannot return
to her former employment because of the alleged disabil8gntiago v. Seetary of Health &
Human Sences 944 F.2d 1, 5 (1s€ir. 1991). Once a claimant has demonstrated a severe
impairment that prohibits return te@hprevious employment, the Commissioner has the burden
under step five to prove the existence of other jobs in the national economy that thatotam
perform. Ortiz v. Semtary of Health & Human Service890 F.2d 520, 524 (1st Cir. 1989).
Additionally, to be eligible for disability benefits, the claimant must demonstrate hikat
disability existed prior to the expiration bfs insured statusor hs date last insured Cruz

Rivera v. Seetary of Health & Human Serges, 818 F.2d 96, 97 (1st Cir. 1986).

! An individual's residual functional capacity is hebility to do physical and mental work
activities on a sustained basis despite limitations fremirhpairments. 20 C.F.R. § 404.1520(e) and
404.1545(a)(1).
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BACKGROUND

Medinawas born on November 1973 (Transcript [“Tr.”] 22, 38, 662)She completed
high school, anavorked asa cashier in a fast food restauraactory worker in a boot factory,
a toll collector, a cashier in a super market, and a security g@érd21-22, 4144, 690700).
She claims to have been disabled since February 5, 2010 (alleged onsat3fyeprrs of age
due to fibromyalgia, herniated lumbar disc, emotional problems, high blood pressure, stenosis
left knee and shoulder problems, hypoglycemia, asthma, dizziness, and pain in hdrnknee
arms, and waist.Medina applied for a period of disability and disability insurance benefits on
October 27, 2010, and last met the Social Security Administration’s (“S$AaUred status
requirements on December 31, 20{&te last insured). She did not engage in substantial
gainful activity during this pgod. (Tr. 15, 22, 4, 66-68, 586, 660-668, 673674

From 2005 to 201,2Vledina receivednedicaltreatment through the State Insurance Fund
(“SIF”) for back pain and lumbosacrahyositis. Shewas treated withmedications(Relafen,
Norflex, Neurontin Lodine, Flexeri), blocks,and physical therapy.(Tr. 146236, 251294).
Nurse’s notesfrom 2005 to 206 indicate thatshe would mostlyarrive alone andwalking
without difficulty, althoughon February 28 and March 5, 2007 she was found to be walking
slowly and with difficulty, with a mild anterior flexion of the trunk, and idiflty sitting. (Tr.
170, 172, 175, 180, 184, 1880, 195, 199, 215, 217, 219, 221, 224, 226).2Fecords from
August 21, 2006 show that, although she was in pain and hagsee spasm, she had good
balance, regular tolerance, no crepitation, a normal gait, and did not need ameadsistie.

(Tr. 210). An MRI performed on November 18, 2006, showed degenerative disc disease and

?Medina was considered to be a younger individilial 22, 701), and “[i]f you are a younger
person (under age 50), we generally do not consider that your age will sedéfest your ability to
adjust to other work.” 20 C.F.R. 404.1563(c).
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spondylosis on the lumbosacral spine. (Tr. 202). Another MRI of her lumbosacral spede, dat
November 10, 2007, showed small multilevel disc herniation &t2,1 2-L.3, L3-L4, L4-L5,
and L5S1, but no spinal canal stenosis. (Tr. 179, 809).

On February 5, 2010 (alleged onset date), Medlimped and fellat work® injuring her
back and neck She returned to the SIF, where she was diagnosed with cervical and lumbar
strain, and was prescribed a muscle relaxant, pain relievers, and rest. {Z852%05907).
On February 18and 23 the nurseobserved that Medina wasalking slowly but without
difficulty, and arrived accompaniefr. 168, 26). X-rays of Medina’s cervical spine showed
early spondylosis, but normal intervertebral spaces, arays<of her thoracic spine showed
minimal scolioss, early spondylosis, and anterior wady suggesting mild compression.-rXys
of her lumbar spine showed scoliosis, a lack of fusion of the posterior elements of the S1
vertebral body,and rarrowing at the L2, L2-L3, L3-L4, L4-L5, and L5S1 interspaces,
findings that areconsistent with degenerative didisease (Tr. 256,908). On February 22, an
orthopedist diagnosellledinawith a status post left elbow contusion and cervical and lumbar
sprainsput no fracture, andrescribed medicatiorfer the pain, and referrdaerto a physiatrist
for therapy (Tr. 260264, 910-91R Although on Aoril 15 she wasobservedwalking with
difficulty, SIF physical therapy evaluation forms for that month reveal thathe next daynd
on follow-up visitsin June and August, she walked without difficudtyd felt little pain® (Tr.
166, 265-279, 914-923, 925-928

An MRI dated May 1, 2010, revealed disglges at the LiL2, L3-L4, and L5S1 levels,

disc protrusions at L-23 and L4L5, and degenerative disc disease at multiple levels, but no

® That day, Medina werio thePoliclinica del Atlantico emergency roonfTr. 467-468)
* According to SF progress notes, “little pain” rargfom one to three in pain intensityscale
of zero to ten, ten being the worst.
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stenosis or nerve impingementIr.(163, 794). Another MRI datedAugust 21revealed in her
left shoulder a mild tendinosis of the supraspinatugndon insertion and minimal
acromioclavicular joihhypertrophy without impingement. No surgery was recommen(id.
280-283, 929-932 On Novembei8, she was observed walking slowly with difficyltgndfelt
moderate paihand swelling in her cervical aredTr. 285, 934

In 2011, sk continuedto complain of pain inthe lumbar regionwith noticeable
swelling, muscle spasms, and limited range of motion during falipwisits as the SIF, and was
walking accompanied anat times with difficulty andvith moderate painother times without
difficulty andwith little pain. (Tr. 287289, 936938. On March 9, Medina had a slow semi
slanted gait with a left leg limp, was diagnosed with lumbosacral myositisyasgrescribed
medications (Tr. 151-154, 78588, 941, 943).An electromyographic examation of her lower
extremities performed on June 24 revealed no abnormalities. (FL4B380n July 6,an x-ray
of Medina’s left knee revealed normal mineralization of the osseous structuresd@ace of
fracture or dislocation, and unremarkable overlying soft tissue. (Tr. 294, 943).

Therecord alsa@ontains evidence of numeroahergency room visitsom 2005 to 2012
to Centro Isabelino de Medicina Avanzaddospital Buen Samaritancand Policlinica del
Atlantico for her back pain.Shereported visiting the emergency room twice a week to receive
relief for painin herlower back that radiated to hkxgs (Tr. 93, 736). Someof the later
emergency room nurse’s notes listed rheumatoid arthritis as part of hr stdry (Tr. 312,
361, 379 486,488, 579, 58B(or as a diagnosis (Tr. 388\vhile mostnursing notedisted
herniated disgsasthmaand high blood pressure. She would arrive walkusgallyby herself

and was alert and oriented. Her pain complaints were recurreatpaiin was persistent and at

®“Moderate pain” ranges from four to six in a pain intensity scale of zero to ten.
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times stabbing, and ranged from moderate to acute intensity, and intermitteometimes
continuous frequency. She manifested that nothing alleviated herAaiang the medications
administered were intramuscular Toradol and Decadron. (T¥3302343357, 361363, 379,
388, 434494, 579584). A lower extremities venous Doppler/Duplex study was performed on
August 2, 2011, and revealed significant deep and superficial venous insufficienayrighbe
leg. Her left legvas normal, and there was no sign of venous thrombosis above both knees. (Tr.
971974). A lower extremities arterial Doppler/Duplex study revealed no evidersigggest a
hemodynamically significant stenosis, but did reveal mild atherosderioinge®f the arterial
walls through the lower extremities. (Tr. 1214). On June 19, 2012, Medina exhibited no
atrophy, weakness, or abnormal walking gait. She had a full range of motiom@shangscle
strength. (Tr. 510). On November 2012, Medina was diagnosed with fibromy&igiad
lumbalgiaat Centro Isabelino de Medicina Avanzad@r. 580, 584, 1255-1260).

Dr. Samuel MendeEigueroa, a consultative neurologistaluated Medina on April 13,
2011. She complained of constéenderness theneck, shoulders, back, hips, legs, féeees,
arms, elbows, and hasd Dr. Mendezobserved thaMedina presented mostly unremarkable or
normal body systems. Medina had adequate motor bulkamadrophy or spasm, but did have
tender cervical and lumbar parasgd muscles. Her strength was 4/5 symmetrically in all of her
extremities, limited by painShe was able to grip, grasp, pinch, finger tap, write, button a shirt,
and pick up a coin with either handhe tinel sign was negativeHer gait was antalgicith a
rigid spine, but she walked unassisted with no limping or foot di®pperficial reflexes and
deep tendon reflexes were symmetric®linprick and proprioception were intact in all areas.

Her cortical functions were normaShewas alert andully oriented with adequate memonrj

® Other emergency roomotesfrom February 10, 201Gnd July 24 and égust11, 2012list
fiboromyalgia as part dfledina’shealth history. (Tr. 363, 49%83).
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cervical spine and left knee-ray performed for Dr. Mendez’s consideration revealed an
unremarkable cervical spine examination and minimal degenerative changes knebeas
expected for Medina’s age with preserved fapaces. He diagnosed Medina with chronic
lumbalgia and cervicalgia, lumbosacral syndrome, and diffuse arthralgia neitsign of
inflammatory changegTr. 878-888).

Dr. Pedro Nieves, a state agency medical consultant, prepared a physfcal RF
assessmentated May 10, 2011. He assessed that Medina could lftracadry twenty pounds
occasionally, and ten pounds frequently. Medina could stand and/or walk about six hours in an
eighthour work day, with normal breaks. She could sit for about six hauas eighthour
workday with normal breaks. She could push /angull (including operation of hand and/or
foot controls), butvaslimited in her lower extremitiesShe couldrequentlyclimb ramps/stairs
and stoop. She could climb ladders, ropes,samadfolds, and occasionally stoop, kneel, crouch,
andcrawl. She had no manipulativeisual communicative, or environmentahitations. Dr.
Nievesadded that he did not find a medical source statement in the file regarding Medina’s
physical capacities(Tr. 889-898).

Medina also briefly received psychiatric treatment. Dr. Ibzan PerezoMuigated
Medina from September 2010 to March 2011, amagnibsed her with moderate to severe
recurrent major depression without psychotic features, with a Global Assgsshk@inctioning
(“GAF”") of 50. On March 31, 2011, Dr. Perez reported that Medina had been facing mental
illness throughout her life for different personal reasons, and that she statedtt@mhshe lost
her job because she was absent from work a lot after her fall, and that this depres€&d her
Perez noted that Medina’s intellectual level was acceptable for her eduddédima’s affet

was adequate, her verbal behavior was acceptable, and her thought process was coherent
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relevant, and goalirected, but her judgment was poor. She did not exhibit psychosis, suicidal
ideas, delusiongaranoia, or ideas of referenc®edina did accepthat she was ill and sought
help. Medina did not like taking part in social activities. He found her to have poor judgment,
poor functional capacity, and poor work capacity. Medina was being treated with psygtothera
and anti-depressives but with poentission. He assessed that her work prognosis was poor, and
that she had no ability to execute any task. To him, she had no capacity for rehabilitatien, but
had not referred her to vocational rehabilitatibm his opinion, she met the criteria for disability.

(Tr. 240-250, 502-504, 706, 867-877, 1178-1180

On March 29, 2011, she was seen by Dr. Jorge Ldliezes, who found her depressed
and anxious, but coherent, oriented in the three axis, and presenting good judgment and insight
(Tr. 237-239, 864-866).

Dr. Hazel Toledo Espiet, consultative psychiatrist, evaluated Medina on May 7, 2011, and
diagnosed Medina with a major depressive disorder, with a guarded prognosis. Madina
oriented, alert, and cooperative, but had a variable attention span with supedigiail and fair
judgment. She also had psychomotor retardation, thought blocking, depressed mootkdrestri
affect, slow speed of speech, and ideas of worthlessness, helplessness, asdriegelMedina
could assume full responsibility over her economic funds. (Tr. 899-902).

On July 13, 2011, Dr. Carmen Pifeiro, a state agency psychological consultant, prepared
a psychiatric review technique form, and opined that Medina’s mental condition did eobme
medically equal section 12.04 of the Listing of Impairments. She found thdindMé&ad a
medically determinable impairment, moderate major depression, with tbevifayl functional
limitations: moderate restriction of activities of daily living, moderate difficulties in taizimg

social functioning, moderate difficulties in maintaining concentration, persistencecer aad
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no episodes of decompensation. (Tr.-9%Z). In a mental RFC assessment, Dr. Pifieiro assessed
that Medina retained the mental RFC to understand, remember anduweasiyort and simple
instructions, maintain attention and concentration for at least two hours, ask questions a
request assistance, and respond to changes in a routine work setting. (Tr. 960-963).

On April 16, 2012, Medinavent to APS Clinic, where sheas diagnosed with a mood
disorder and moderate recurrent major depressive disorder, prescribed medicatioatereed
for further psychological or psychiatric treatment. @80-383, 1058059). However,here is
no further evidence available in ethrecord after this date, or record of psychiatric
hospitalizations.

Additionally, in August andSeptember 20, 2011, Medina provided informatiegarding
her activities of daily living. She reportégingable to work eight hours straight per dafore
her conditions set in She claimed feeling sharp pains all over her body and numbness in her
hands and legs, severe back pain, along with depression and anxiety, and that her conditions
impededher from walking a lot, drivingshopping,doing house work (trim the yard, clean the
house, wash windows, do laundry, take care of her children, cook), ancdfiectability to
dress, bathe, care for her hair, feed herself, and use thebekaise of the pain shdtferhen
she moveder arms. She reqed help to perform these tasksshe would feeback pain when
she lified stood, walkedor sat She clained only being able tevalk a maximum of three
minutes before having to stop and ralsbut 20to 30 minutes. When she does walkhe limps
becawse of the pain in her back and spaghat don’t allow her to bend. She claims that she
feels pain or numbness when she lifts, stands, walks, sits, reaches, or uses heShearidsls
upper body pain when she reach&he cannot climb stairs, kneef, squat. She does not have

strength in her hands. She does not use an assistive d&heeclaims the pain impedes her
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from concentrating, she has trouble remembering things (like her medgaind medical
appointments, or that she left the stowg, she gets easily discouragea she cannot finish what
she started (like chores or reading), and cannot follow spoken or written instru@ioasloes
not have problems getting along with bosses or other people in auth®higyalso claims that
her medications do not relieve or take away the piiadina claims that she cannot stand or sit
up for a long time because she feels severe pain from her neck to her feet, ahe ttainot
sleep because of pain and anxieéBhe takes Relafen, Celebrex, Nmtme, and Tentral twice a
day each, but they don't relieve her pafBhe feels no motivation, nor wants to share time with
her family. (Tr. 86-127, 709-742, 752-763).

The claim was initially denied on July 20, 2011 (Tr-68 586, 593%96), and upon
reconsideration on December 12. (Tr-&8 587, 606604, 609611). Medina requested a
hearing before an ALJ (Tr. 63&13), which was held on November 16, 2012. (Tr634628
634). Medina, accompanied by counsel, testified that she was unable to wausdet her
strong back pain, that started at the neck and radiated down to her hands asdi¢igatshe
felt numbness and crampShe testified that she has to go to the emergency room often because
of the pain, that medications do not help, and hleatdoctor at the SIF decided not to administer
more physical therapy, or injections or pain blocks, because they would stir up her painyand onl
prescribed medications (pain relievers, muscle relaxants anthffatnmabries) which upset
her stomachShe rated her pain a nine out of ten, and that her pain impamhesvhen she is
given injections that put her to sleepledina testified that, in an eight hour work day, she was
able to remain seated for -PB minute intervals before having to get tp,stand for 445

minutes at a time, artd walk for six to eight minutes before having to st§@te further testified
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that she is able to lift objects like a bottle of water, a cup of caffeg bottle of shampoo. She
cannot carry bags of groceries, drat sistefin-law does the household chores. (Tr. 44-55).

A vocational expert (“VE”), Dr. Ariel Cimbn-Antommarchi, also testified. &tlina’s
past relevant work as a talbllector, hand cementer of shoes and boots, and as a sandwich
maker in fast food service were light unskilled work. Her work as food warehouse cashes
a security guard was light, low seskilled. The ALJ asked two hypothetical questions. The first
guestion was whether an individual with Medina’s age, education, and work expdrahthe
RFC to perform light work (lift or carry twenty pounds occasionally andotaunds frequently,
sit and stand for six hours in an eigifttur work day, with (1) frequent pushing and pulling with
lower extremities, (2) occasional climbing of ladgleopes or scaffolds, (3) occasional stooping,
kneeling, crouching or crawling, (4) frequent balancing and climbingsséd ramps)and
unskilled work (simple routine repetitive tasks and carry out simple repansweictions with
occasional contaavith coworkers and the public). The VE answered that such a person would
be able to perform @nof Medina’s past jobsiand cementer, as well pkastic hospital product
assembler and small product assembiler Il

The second hypothetical question was whether a person with Medina’s age, education,
and work experience could perform sedentary Wik six hours in an eightour work day
alternaé positions every two hoursoccasionally and frequentlyift/carry ten pounds
occasiondyy pushpull with the lower extremitiesoccasiondy stoopkneelcrouchcrawl,
frequenty keep balang frequently climb stairéramps but could not climb

laddergropes/scaffolds and unskilled work (performing simple, routine, repetitive tasks and

" Sedentary work involves lifting no more than ten pounds at a timesionedly lifting or
carrying articles such as docket files, ledgers, amallgools, and sitting for about six hours in an eight
hour work day. 20 C.F.R § 404.1567(a), SSR 96-9p.
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carrying out simple, routine, repetitive instructions with occasional cont#itctcaworkers and

the public). The VE answered that such a person would not be able to perform Medina’s pas
relevant work, but there were several sedentary, unskilled jobs in Puerto Ribtethaa could

perform: eyeglass frame polisher, final assembler of optical goods, and augrelssk or
envelope clerk. The VE added that such a person could also perform these jobs even if she had to
alternate positions every two hours because these jobs allow rest every two hewvsufsl not

be able to perform these jobs if she had to alternate positions every fifteeean(fiiat 2223,

56-64, 624-627, 649).

On February 1, 2013, the ALJ found that Medina was not disabled under sections 216(i)
and 223(d) of the Act. (Tr. 13).h€& ALJsequentially found that Medina:

(1) had not engaged in substantial gainful activity since February 5, 2010 (Tr. 15);

(2) had severe impairments of the spine, fiboromyalgia, rheumatoid arthertis;aigia, a
history of deep and superficial right venous insufficiency, and depression (Tr. 15);

(3) did not have an impairment or combination of impairments that met or medically
equaled the severity of an pairment listed i20 C.F.R. Part 404, Subpd Appendix 1(20
CFR 404.1520(d), 404.1525, 404.1526 (Tr. 16);

(4) could not perform past relevant work lretained the RFC to perform a range of
sedentary(occasionally and frequentlyft and carry ten pounds, sit six hours in an eilgbtir
workday stand or walk two hours in an eight hour workday, with occasional pughiing
with the lower extremitiesyccasional stoopirigneelingcrouchingérawling, frequent balancing

and climbing stairs or rampsp climbing laddersopesscaffolds, and had to alternate positions
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every two hours) and unskilledork® (simple, routine, repetitivénstructionswith occasional
contact with coworkers and the public) (Tr. ;18hd

(5) could perform other jobs in the national economy as per her age, education,
experience, and RFC, as per the medical Vocational Rule 201.28 and the vocational expert
testimony, and therefore, was not disabled.

The ALJs decision consideredboth the medicalocational guidelines and ¢hVE'’s
testimony along with allthe medical evidence in the recdrdn determining Medina’s RFC, the
ALJ stated that there was objective evidence of (1) lumbar scoliosis, a lackiaf @isthe
posterior elements of the S1 vertebral body, and narrowing of the lumbar &l ihferspces,
consistentvith degenerative disc disea$2) lumbar disc bulges, and (3) early spondylosis of the
cervical spine, minimal thoracic scoliosis and early spondylosis of the tha@ioe with an
anterior wedging of the T12 vertebral body that suggested a mild compression,walong
Medina’s complaints and symptoms. (Tr. 20). The ALJ also found that Medina’s aiedic
determinable impairments could reasonably be expected to cause the alfegearss; but that
her statements concerning intensity, esice and limiting effects of the symptomere not
credible to the extent they are inconsistent with the RFC finding. (Tr. 20). Hauimgl that
Medina had the RFC to perform a full range of sedentary work, in conjunction with her age,
education, and wrk experience, the ALJ noted that medicatational Rule 201.28 directed to a
finding of not disabled, as per 20 C.F.R. Part 404, Subpart P, Appendix 2 § 200.00(e)(2) and 20

C.F.R. § 404.1569. (Tr. 22).

® Medina does not contest in her memorandum the ALJ’s non-exertional RFC finding.
°® Medina does not argue in her memorandum that the ALJ erred in ¢hef uke medical
vocational guideline.
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In sum, he ALJ determined atepfive of the sequential evaluation process that Medina
was not disabled andould perform other alternate work sj@te of hersevere existing
conditions. (Tr. 7-29).

On April 2, 2014, the Appeals Council denied Medina’s request for revigheohLJ’s

decision and rendered the ALJ’s decision the final decision of the Commissioner. §)Tr. 1-
DISCUSSION

The court must determine whether there is substantial evidence to stippofi J's
determination asteps three anfive in the sequential evaluation processtained in 20 C.F.R. 8§
404.1520that based oMedinas age, education, work experience, and RFC, there was work in
the national economy thate could perform, thus renderingrimot disabled within the meaning
of the Act

Medina argues that the ALJ did not deploy the correct legal standards. Medina
specifically claims thatalthough lhe ALJrecognized hefibromyalgia and rheumatoid arthritis
as severe impairments, she did not discuss why she considered that these caindiiotmeet
or medically equal, alone or in combination with her other impairments, one of the list
impairments in 20 C.F.R. Par 404, Subpart P, Appendiorlwhy they did not preclude
substantial gainful activityMedina alsachallenges the ALJ’s assessment of her credibility as to
the pain she claims she felt, and argues that the ALJ offered no instances wdatieg t
physicians discrediting her pain complaints, or good reasons to disregard theg phgsicias’
opinions, as per 20 C.F.R. 88 404.1527(d) and 404.1527(f)(2(i), and SSRs 96-2p and 96-8p.

“Fibromyalgia is defined as ‘[a] syndrome of chronic pain of musculoskeletahdyut
uncertain cause.’Further, ‘[tjhe musculoskeletal and neurological examinations are normal in

fibromyalgia patients, and there are no laboratory abnormalitiginson v. Astryes97 F.3d
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409, 410 (1st Cir. 2009) (per curiaff@jtatiors omitted) The SSA acknowledges through SSR
12-2p that fibromyalgia may be a disabling condition, but there must be sufficientivbjec
evidence to support a finding that a claimant’s impairment(s) so limits her fugcabilities
that it precludes her from performing any substantial gainful acti@arowsky v. Colvin2016
U.S. Dist. LEXIS 19118, *12D. Mass. Feb. 17, 2016Qoting SSR }2p, 2012 SSR LEXIS 1
2013 WL 3104869 SSR 122p providesstepby-stepguidance on how to evaluate fibromyalgia
in disability claims. It also establishes the general criteria that a claimant bakdhe burden of
proof at steps one through four) may use to establish that she has a medicallyndelerm
impairment of fiboromyalgia. The evidence provided must be from an acceptablahsedice,
and that evidence must not only contain the diaignise policy specifically says that the SSA
“cannot rely upon the physician’s diagnosis alone”), but also a review of iheanls medical
history, physical exam(s), treatment notes consistent with the diagnosis, asseasnaent of
physical strengtfand functional abilities.However, neitheMedina nor the ALJ address this
ruling. Even so, that does not mean that there is no substantial evidence to support the ALJ’s
steps three through five findings.

Medina quotesJohnson arguing that once the AlLaccepted the diagnosis of
fiboromyalgia, “she alsohad no choicebut to conclude that the claimant suffer[ed] from the
symptoms usually associated with [such condition], unless there was substadéate in the
record to support a finding that claimant did not endure a particular symptom or symptoms.”
Johnson 597 F.3d at 414quotingRose v. Shalale84 F.3d 13, 18 (1st Cir. 1994emphasis and
alterations in original). Be that as it mayMedina’s “argument seems rooted in the mistaken
belief that the symptoms and signs of fibromyalgiapmesedisabling.” Barowsky 2016 U.S.

Dist. LEXIS 19118,at *18 (quoting Mariano v.Colvin, 2015 U.S. Dist. LEXIS 174481, *9


https://advance.lexis.com/document/?pdmfid=1000516&crid=840cae9c-4585-420a-818a-63d852df7878&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A5J3X-VWP1-F04D-D13D-00000-00&pddocid=urn%3AcontentItem%3A5J3X-VWP1-F04D-D13D-00000-00&pdcontentcomponentid=6411&pdteaserkey=sr0&ecomp=_thhk&earg=sr0&prid=a8d9f5c4-64d1-4ab1-9f80-3679f1029a38&lnsi=a1fa345d-cf7e-49b3-bdfc-97387ffdc837&aci=la&rmflag=0&sit=1455817705656.248
https://advance.lexis.com/document/?pdmfid=1000516&crid=840cae9c-4585-420a-818a-63d852df7878&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A5J3X-VWP1-F04D-D13D-00000-00&pddocid=urn%3AcontentItem%3A5J3X-VWP1-F04D-D13D-00000-00&pdcontentcomponentid=6411&pdteaserkey=sr0&ecomp=_thhk&earg=sr0&prid=a8d9f5c4-64d1-4ab1-9f80-3679f1029a38&lnsi=a1fa345d-cf7e-49b3-bdfc-97387ffdc837&aci=la&rmflag=0&sit=1455817705656.248
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(D.R.l. Dec. 9, 2015)). The ALi» required to consider all of the evidence of record when
weighing Medina’s subjective claims of pain, to resolve conflicts in the ewdenrd draw
reasonable conclusions from tihecord. Barowsky 2016 U.S. Dist. LEXIS 19118, at *18
(citations and quotations omitted).

Here, emagency room records show that Medimas dagnosed with fibromyalgia
sometime betwee010 and 2012. The ALJ acknowledged thBbromyalgia diagnosis and
considered the condition a severe impairment at step lwithe stepthree (listed impairments)
analysis, theALJ stated that, although Medina had severe physical impairments (without specific
mention to her fiboromyalgia or rheumatoid arthritis, or any other condition), these diceabt m
the criteria of any of the listed impairments in 20 C.F.R., Subpart P, Appendix 1, aridetha
record did not contain findings by the treating sources that were equivalent inysevehe
criteria of any listed impements, nor was there evidence in the record to support such a finding
SSR 122p provides that “[a]t step 3, we consider whether the person's impairment {s)omee
medically equals the criteria of any of the listinigsthe Listing of Impairments iappendix 1

subpart Pof 20 CFR part404 (appendix 1).[Fibromyalgia, “FM”] cannot meet a listing in

appendix lbecause FM is not a listed impairment. At step 3, therefore, we determine whether
FM medically equals a listing (for example, listing 14.09D in the listing for inflatorpa
arthritis), or whether it medically equals a listing in combination with at least other
medically determinable impairment.Here,the ALJ at step thredound, without elaboration,

that Medina’s impairments were not equivalent to any of the disabling listed carditio

°The ALJ’s stepthreeanalysis of Medina’s physical impairments is limited to one paragraph, a
stated above. In contrast, the ALJ's stieype analysis of Medina’'s mental impairmentsiriere
thorough.
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Courts differ in the extent to which astep threethe ALJ mug discusswhetherthe
claimant’s severe conditions medically equaled a listamgl whethefailure to do saonstitutes
harmless error in view of the ALJ’s discussion of the evidence at subsequenttepscourts
have remandedfor further proceedigs because the ALJ did not discuss #wivalency
determination See, e.g.Stratton v.Astrue 987 F. Supp. 2d 135 (D.N.H. 201@kemanding
because the ALfhiled to mention andlaborate at which disability listings wre considered in
the equivalency determination process of the plaintiff’s asdhriwkorgan v. Colvin 2015 U.S.
Dist. LEXIS 77632, *1314 (N.D. Ala. June 16, 20)5Eller v. Colvin 2015 U.S. Dist. LEXIS
96030, *912 (M.D.N.C. July 22, 2015 Cashin v. Colvin2013 U.S. Dist. LEXIS 101308, *14
(N.D. Ohio June 17, 2013)gmanding becaudbe ALJ did not properly consider other listings
at step threas per SSR 12p). Othersdo not. See, e.g.Marshall v. Colvin 2014 U.S. Dist.
LEXIS 119450, *3840 (D.N.H. 2014)(affirming because although the ALJ did not reference
specific evidence to support the stbpee determination as to the claimant’s cerebral trauma, the
dedsion as a whole supportéde finding; Smith v. Astrue457 Fed. Appx. 326, 328 (4th Cir.
2011)(per curiam) FischerRoss v. Barnhayt431 F.3d 729 (10th Cir. 200%ffirming because
the ALJ’s analysis at fisequent stepgrovided abasis for upblding the steghreefinding in
spite of any deficiency in adulation reasoning at that stef;ox v.Colvin, 2015 U.S. Distr.
LEXIS 167126, 28-30 (N.D. Cal. Dec. 14, 2015krickson v. Colvin2014 U.S. Dist. LEXIS
139798, *89 (E.D. Cal. Sept. 30, 2014affirming the stepthreeanalysisbecausealthough the
ALJ did not specifically address the claimant’s fiboromyaldghe claimantdid not meet the
burden of proof byointingto any listing she bedved her impairment equaledddresmg the

standard for meeting that listing, orieg evidence in the record in support of her argument).
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As mentioned, the ALJ at §tehree did not specifically evaluate whether Medina’s FM
was equivalent to a specific listed impairment. | find this error to be harmless tirofligjie
ALJ’s findings as to Medina’s RFC and pain, which are supported by substardethesi | also
note that the diagnosis of FM appears in hospital records without any supporting salbstant
evidence. And | note that Medina, who has the burden at step three, has failed to point to a
specific listed impairment that she claims is equivalent to her histdtiyl.

Moving to steps four and fivé&SR 122p provides that, when assessing a claimant’s
RFC, the ALJ shall additionally “consider a longitudinal record whenever possbtise the
symptoms of FM can wax and wane so that a person may have ‘bad daysodrahys.”” The
longitudinal evidence shows that a lot of her musculoskeletal and neurological ei@msinad
laboratory rendered unremarkaliesults with no significant showing of impediment to her
ability to physically perform, and that the consultative neurologist, Dr. Mendeervedsthat
Medina presented mostly unremarkable or normal body systems, and yet she wastlgonst
being medicated for mild to acute pain. However, | note that the medical evalsog®rtrays
a claimant whose symptonasd pain levels fluctuated throughout a record that spans around
twelve years, that is, the record shows that, with regards toepelfted pain intensity, Medina
had good days and bad days, from mild to acute pain according to the SIF and emergency room
records, her testimony before the ALJ, and her report about her activities divilagyand that
the medications only offered temporary relief, as she kepstantly returning to emergency
rooms for pain relief.

That said, tk ALJ's RFC discussion does not address Medina’s fiboromyhlgtary or
make specific findings as to that condition, understandably so, as it only appeaosaakint an

emergency room record as her last diagnosis in 2012, at the end of the recortleatiey
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physicians at the SIF do not mention fibromyalgia in the treatment remesrheumatoid
arthritis is only mentioned as part of her medical histooy,did the treating doctorgrovide a

RFC assessment, but they did not discredit her pain complaints, either, aed luéfean array

of treatments (physical therapy, blocks, intramuscular injections, oral atied&) to deal with

her pain concerns, which she responded to favorably, although temporarily, as she kepgreturni
for further treatment. The record also refletiat she was able to walk, unassisted at allgjme
and mostly without difficulty. Dr. Mendez observed that she had no manipulative ibmstaind
some strength limitations in her extremities because of her gdia. ALJ compared Medina’s
subjective sétreported pain symptoms to the objective medical evidence available in the record
and the consultative neurologist’'s physical evaluation to determine whether heroosnchuld
reasonably be expected to produce her pain and other sym@odkfind that the record
suppors thefinding that Medina’s symptoms are not credible to the extent they are inconsiste
with the RFC assessment.

As to the weight of the evidence, the ALJ should g®feweight to opinions from [a
claimant’s] treating sources, since these sources are likely to be the mediessiprals most
able to provide a detailed, longitudinal picture of [a claimant’s] medical impairs)&ntR0
C.F.R. 8 404.1527(d)(2). In additi, controlling weight must be given to a medical treating
source’s opinion if it is welkupported by medically acceptable clinical and laboratory diagnostic
techniques and is not inconsistent with other substantial evidence in the case recordR.2 C.F
404.1527(d)(2); SSR 9Bp. Also, under the “good reasons” requirement, “the notice of
determination must contain specific reasons for the weight given to thadreatirce's medical
opinion, supported by the evidence in the case record, and musfibierstly specific to make

clear to any subsequent reviewers the weight the adjudicator gavereativggtsource's medical
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opinion and the reasons for that weight.” SSR2p6 The weight the ALJ gave to the treating
sources is not discussed in the decision but, again, they did not offer RFC assessrbent
considered. The ALJ did state that great weight was given to Dr. Mendesédeaperformed

a comprehensive evaluation of the claimant supported by clinical signs. So, laltheugLJ

did not include a discussion as to the weight given to the treating sources, as requirédeunder
“good reasons” requirement of 20 C.F.R. § 404.1527(d)(2), she did state what evidence she
considered in her findings, specifically citing record evidence from tRetls&d emergency room
records, and Dr. Mendez. | find that no prejudice was caused to the claimant, and rertendin
case for further elaboration would serve no additional purpose.

The function of weighing evidence and determining if a person meetstahgory
definition of disability is the Secretary’'s, 20 C.F.R. § 404.1527(d), and, as discussed in this
opinion, there is substantial evidence in the record to support the ALJ’s final ishetieom The
ALJ was required to consider all of the evidenteecord when weighing Medina’s subjective
claims of pain, to resolve conflicts in the evidence, and draw reasonable conclusiortbe
record. Barowsky 2016 U.S. Dist. LEXIS 19118, at *18 (citations and quotations omitted).
While Medina “plainly sdfers from fibromyalgia, the ALJ concluded, based on substantial
evidence in the record, that it did not render her disabled. And, [she] supportably found that
claimant’s assertions to the contrary were not entirely credibld.;”at *1819 (Quoting Hdert
v. Colvin 2014 U.S. Dist. LEXIS 108063, *8 (D.N.H. Aug. 6, 2014)There is substantial

evidence in the record to support the ALJ’s final determination.
Conclusion

For the foregoing reasons, the Commissioner’s decision is affirmed. Judgméieshal

entered accordingly.
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IT 1SSO ORDERED.

In San Juan, Puerto Rico, this™8ay ofFebruary 2016.

BRUCEJ.McGIVERIN
United States Magistrate Judge
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