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ez et al v. Consorcio del Noroeste et al

IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF PUERTO RICO

MAYRA ORTIZ-RODRIGUEZ, et. al..
Plaintiffs,

V. CASE NO. 14-1529 (GAG)
CONSORCIO DEL NOROESTE, et al.,

Defendants.

OPINION AND ORDER

Mayra Ortiz-Rodriguez (“Ortiz”) and LilianRodriguez (“Rodriguez”), (collectivel
“Plaintiffs”) brought this action agnst the Northwestern Consortiu“Consortium”), as well a
Samuel Sanchez-Tirado (“Defendant Sanchea”his personal and offial capacity as th
executive director of the Consortium, (collectiveDefendants”), seeking redress for alleged :
of discrimination in violations oPlaintiffs rights under the Firdgjfth and Fourteenth amendmer
of the Constitution of the United States. (Docket il.) In addition, Platiffs invoke the Court’s
supplemental jurisdiction for claims arigimnder the Puerto Riqmersonnel law, P.R.AWS ANN.
tit. 3, 88 130get seq Law 382 of 1950, P.R.AWS ANN. tit. 29, 88 136-168; and Law 100 of 195

P.R.LAWS ANN. tit. 29, § 146¢t. seg.
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Civil No. 14-1529 (GAG)

Currently before the Court is Defendamsotion for summary judgment seeking dismig
of all claims' (Docket No. 35.) Plaintiffs opposechdaDefendants replied. (Docket Nos.
56.)

l. Relevant Factual and Procedural Background

The Puerto Rico Family Department (“Family Department”’) and the North
Consortium entered into a contract to offer services for needy families, this agreement
known as the “Temporary Assistance for Needgnifias” (“TANF”). (Docket Nos. 36 | 1; 48-
at1 9 1) The TANF Program has always badministered by the Family Department, but
Consortium served as a delegate agency torash®r the TANF Program funds for the period
time provided by the agreement and allocated thessacg funds to cover the costs. (Docket N

36 1 3;48-1at 19 3. The agreement waginally set to begin November 7, 2011 uf

sal

west

is also

(N

the

of

l0sS.

ntil

September 30, 2012. (Docket Nos. 36  2; 48-1 a&.] However, the date of termination of the

agreement and its validity were extended on muliygeasions. (Docket Nos. 36  4; 48-1 at
4.) Amendments B and C extended the daterafitation of the agreement until September
2013. (Docket Nos. 36 1 5;48-1at1 f5.) Adment E extended the datketermination of the
agreement until March 31, 2014. Id.

Defendant Sanchez is the execetdirector of theConsortium. (Docket Nos. 36  6; 49
at 1 16.) The Consortium hired employeegday out the TANF services delegated by

agreement. (Docket Nos. 36 T 8; 48-1 at 2 | ®luintiffs were hired as term, transitg

employees with fixed expiration s, to carry out the service$ the TANF Program. (Docke

Nos. 36 11 8, 10, 16; 48-1 at 2 1 8, 10, 16.)

19

30,

1
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=

y

! The pending motion for summary judgment was initially filed by Defendant Sanchez. Co-Defefdant

the Consortium then joined Defendant Sanchez’'s motion, incorporating by reference all arguments t

nerein.

(Docket No. 38.) As such, the Court will reference the pending motion as Defendants’ motion for sumpmary

judgment.
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A. Plaintiff Lilian Rodriguez

Plaintiff Rodriguez was em@yed on January 10, 2012. (Docket Nos. 36 { 11; 48-1 4
11.) Rodriguez’s appointment was valid fradanuary 11, 2012 to June 30, 2012. (Docket |
36 1 12; 48-1 at 2 § 12.) Plaintiff Rodriguazcepted transitory position to work and perfg
functions for the administration of the TANFogram and throughout her employment perfori
functions for the administration of the TANFdgram. (Docket Nos. 36 11 16, 17; 48-1 at 3
16-17.)

Plaintiff Rodriguez wa originally appointed to workom January 11, 2012 to June
2012. The Consortium extended Rtdf Rodriguez’s original apointment as a transition
employee on five occasions: (a) from July 212@ December 31, 2012; (b) from January 1, 2

to May 31, 2013; (c) from June 1, 2013 topteenber 30, 2013; (d) from October 1, 2013

it 2 9

NOS.

med

1

80,

013

to

December 31, 2013; and, (e) from January 1, 2014 to March 31, 2014. (Docket Nos. 36 9 20, 23-

24; 48-1 at 2 11 20, 234.) Some of the extensions warade by the New Progressive P3

(“NPP”) administration and others by the Populemocratic Party (“PDP”) administratiop.

(Docket Nos. 36  21; 48-1 at 2%.) Rodriguez’s last two extsions of temporary appointme
were made by Defendant Sanchez, a membereoPDP. (Docket Nos. 38 27, 28; 48-1 at 2 |
27, 28.) Plaintiff Rodriguez’s job extension offavere all documented in letters that expres
stated that the transitional appionent did not entitle Rodriguep a career position and that t
extension of Rodriguez’s appointment corresportdetie extension of the agreement betweer

Consortium and the Family Departments’ TANF Peogr (Docket Nos. 36 § 25; 48-1 at 2 2

On December 18, 2013, Defendant Sanchez notifladhtiff Rodriguez ofher final extension of

transitory employment, from January 1, 201March 31, 2014. (Docket Nos. 36  30; 48-1 {
1 30.) In that letter, Defenda®anchez made reference t@ ttermination of the agreeme

between the Family Department and the Consortium. 1d.
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B. Plaintiff Mayra Ortiz

Plaintiff Ortiz began workingt the Consortium during Fekary 1999. (Docket Nos. 4811
at591;56 11.) OnJanuary 2, 2013 Ortiz started working with the TANF Program as trarjsitional
employee. (Docket Nos. 36 § 48-1 at 2 § 13.) Ortiz’'s appoment was valid from January {1,
2013 to May 30, 2013. (Docket Nos. 36 1 14; 48-2 fat14.) Plaintiff Ortiz's appointment wag a
transitory position with the administration oethi ANF Program. (Docket Nos. 36 {1 16, 17; 48-1
at 2 11 16-17.) Throughout her employment shitopwaed functions for the administration of the
TANF Program._lId.

Plaintiff Ortiz’s original appointment wdsom January 1, 2013 to May 31, 2013. (Docket
Nos. 36 { 32; 48-1 at 2  32.) Ortiz's tdmy position appointment was extended on three
occasions: (a) from June 1, 2013 to September 30, 2013; (b) from October 1, 2013 to December

31, 2013; and, (c) from January 1, 2014 to MaB&, 2014. (Docket Nos. 36 31, 32; 48-1 at 2

11 31, 32.) Ortiz's last two extensions tefporary appointment were made by Defendant

U7

Sanchez. (Docket Nos. 36 11 34, 35; 48-1 at 341B5.) Plaintiff Ortiz’'sjob extension offer;

174

were all documented in letters that expressly stiitatithe transitional @ointment did not entitle
Ortiz to a career position and that the extamsof Ortiz’'s appointment corresponded to the
extension of the agreement beem the Consortium and the Fanillgpartments’ TANF Program.
(Docket Nos. 36 T 33, 36, 37; 48-1 at 3 138,37.) On, December 18, 2013, Defendant Sanchez
notified Plaintiff Ortiz of her final extension dfansitory employmentirom January 1, 2014 {o
March 31, 2014. (Docket Nos. 36 | 33, 36; 48-1 ft33, 36.) In that letter, Defendant Sanchez

made reference to the termination of the agreement between the Family Department|and the

Consortium. _Id.
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C. Alleged acts of political discrimination

When Plaintiffs were hired, the Consom was under the administration of the N
Progressive Party (“NPP”). (Dket Nos. 36  18; 48-1 at 2 1 18Following the 2012 election
Alejandro Garcia Padilla of the Popular Democr&arty (“PDP”) took office as Governor of ti
Commonwealth of Puerto Rico in January 2013. {@o&los. 36 1 19; 48-1at2 9 19.)

Plaintiffs Rodriguez and Ortiz are publicatfiliated with the NPP. (Docket Nos. 36
45, 46; 48-1 at 3 11 45, 46.) Defmant Sanchez is publically aitited with the PDP. (Dockd
Nos. 36 | 47; 48-1 at 3 | 47.) Plaintiffs Odiad Rodriguez had knowledge that the agreer
between the Family Department and the Cansorfor the TANF Program would expire Mar
31, 2014, they also knew their appointments ended when the TANF Program ended. (Doc
36 11 52, 53, 54; 48-1 at 3 1 52-54.) Accordinglantiffs, DefendanSanchez had knowledg
of Rodriguez and Ortiz’s affiliation witthe NPP. (Docket No. 48-1 at6 { 3.)

Plaintiffs were irregular transitory employeestla time of their dismissal. (Docket Nd

36 19; 48-1 at 2 1 9.) Defendants state tihmin the termination oPlaintiffs job, no other

employee was assigned to perform the duties asmbresibilities of the ANF Program. (Docke
Nos. 36 11 56, 57; 48-1 at 3 1 56, 57.) Defendanntiser state that Plaintiffs were dismisg
because of a layoff plan.(Docket No. 36 § 58) Plaintiffs dg this statement, arguing that t
real reason behind Plaifif dismissal was political discriminati. (Docket No. 48-1 at 4-5 § 58

Plaintiffs contend Defendant Sehez stated in front of Plaintiffs that NPP transit
employees would be left out. (Docket No. 48-1 at 6 | Bgfendants deny Sanchez ever s
that NPP employees would beftl®out, arguing that Defendar@anchez made a job offer

Plaintiffs, but Plaintiffs refused to accept liffer because it was for a short term tempof

2 Plaintiffs argue Defendants’ statement at Docket No. 36 { 58 should be dismissed for lack of
They contend Plaintiffs were dismissed for politically affiliated reasons. (Docket No. 48-1 at 4 1 58.)

—
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position. (Docket No. 56 1 5.) Defendants susta@iniffs declined Sanchez’s job offer becal
their previous administrator had promised theenmanent positions after their contracts with
TANF Program were over._lId.

In turn, Defendants aver Plaintiffs’ disssal was part of a layoff plan due to {

Use

the

he

termination of the TANF Program. (Docket No. 36 § 58.) Plaintiffs deny this assertion, grguing

Plaintiffs were dismissed becausé their affiliation with theNPP Party considering that tf
employees that were not laid off —or newly hired temporary employees— were all affiliate
the PDP® (Docket No. 48-1 at4 §58; 7 1 8.)

Specifically, Plaintiffs assert they werdiscriminated on account of their politig
affiliations as follows: (1) they were constantly harassed by Defendant Sanchez, Doris
Sanchez’s second-in-command, dydother temporary employeestae Consortium whom als
were PDP affiliates; (2) Defendant Sanchez had employees remove Plaintiffs equipment

the expiration of their appointments and Plaintiffesre ordered to exhaust their sick and le

? Defendants deny and object Plaintiffs statement that all new temporary employees are affiliate
the PDP, arguing said statement is speculative and constitutes inadmissible hearsay. (Docket No. 56 at
her deposition, Plaintiff Ortiz testifies about the eoygles that were assigned the duties she previou
performed. She further details that she knew that Aleida Rivera, “Firpo,” Ortiz, Adalis Crispin and D
Mendez took over her duties because these employees “made it known” that they had been appointed
positions. (Docket No. 36-2 at 20.) Ortiz also stated that the work area was also revealing becausd
Consortium work areas are divided and grouped by job classification. Id. Lastly, Ortiz states she was a
the employees’ affiliation with the PDP because ofrtipelitical activism, particularly during the electiong
where they publicly participated in rallies, matades and meetings fidre PDP._Id. At 21.

The record evidence reveals that Plaintiffs were awéthe all the personnel changes that were bei
made. Although among the factors Plaintiffs base their knowledge are statements made by the em
themselves, those statements do nottitotes hearsay within the meaningfile 801 because said statemen|
are not being introduced to prove the truth of the matserted, instead Plaintiff ~ Ortiz is testifying as t
her personal knowledge of the fact that said employees were performing her duties. A statement off
show declarant’s knowledge of facts, not the factedtaSee Crowley v. L.L. Bean, Inc., 303 F.3d 387, 4(
(1st Cir. 2002) (referece by a supervisor to “Crowley’s little stalker,” when offered to show manageme
awareness of a co-worker’'s behavior, and not to show that the co-worker was actually a stalker, w
hearsay); see also Bennett v. Nucor Corp., 656 F.3d 802, 811 (8th Cir. 2011).

The Court therefore finds that Plaintiffs’ testimony about the personnel changes that took place 4
before their dismissal, including the reassignment of their duties, to new temporary employees affiliate
the PDP, does not constitute hearsay pursuargioR: EviD. 801.
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benefits; (3) other temporary employees affiliated with the PDP were not dismissed; and

remaining temporary employees hadée years of service and experieatehe Consortium,_1d.

L

In her deposition, Plaintiff Ortiz explainsahshe believes her dismissal had polit
animus because she had more experience was pedfEred than those employees that were
laid off, and all employees thatere not dismissed were membefdhe PDP. (Docket No. 36
at 15.)

In their Complaint, Plaintiffs allege Deafdant Sanchez, directly or by way of |
subordinates, discriminated against them on accotiheir political dfiliation with the NPP,
creating continuous harassment of Plaintiffs, scipg them to a hostile work environment &
ultimately terminating Plaintiffs’ employment byilfag to renew their employment contracts,
account of their constitutionally protected affiican with the NPP. (Ddeet No. 1 § 15-19; 33
Plaintiffs further allege thddefendant Sanchez hired, appoingdi/or contracted new employsg

that were publically diliated with the PDP, to perfornduties and responsibilities previoug

performed by Plaintiffs. (Docket No. 1 1 36-37.)

(4) the

cal
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ind
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y

Moreover, Plaintiffs allege the only reastum their dismissal was their opposition to the

PDP. (Docket No. 1 § 47.) Consequently, Pifilntequest reinstatementhat Defendants b
enjoined from discriminating against them becaakeheir political beliefs, and compensatd

damages. Id. 11 56-57.

Defendants move for summary judgment in tavor, arguing Plaitiffs do not meet the

requisite elements of a political discrimination claim. (Docket No. 35.) Defendants argus
alternative, that dismissal igarranted under the Mt. Healthyfdase because they demonstr

that they would have taken the same action regesdiEPlaintiffs’ affiliation with the NPP._1d. §

e

ry

14

in the

ate

at

17. Lastly, Defendants move for dismissalR#intiffs’ due process claims under the Fifth

amendment —because Defendants are not federal actors— and under the Fourteenth ar

nendment
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because Plaintiffs, as temporary employees, méaa protected property interest over th
employment' Id. at 18-19.

Plaintiffs oppose Defendants’ motion, arguing theme genuine issues ofaterial fact tha
preclude the entry of summary judgment. (Dacke. 48.) Plaintiffsprovide an additiong
statement of uncontested fac{®ocket No. 48-1.) Defendantsplied Plaintiffs’ opposition brie
and opposed Plaintiffs’ additional statement of $acaising objections as to the admissibility|
Plaintiffs’ additional statement of facts anddance provided in support. (Docket No. 56.)

Il. Defendants’ Objections to Plaintiffs’ Additional Statement of Uncontesteq

Facts

eir

[

=

of

As a threshold matter, the Court addresses Defendants’ objections regarding the admiissibility

of some of Plaintiffs’ additional statement ofcontested facts, arguing these are inadmis
hearsay, and should be stricken from the recqbcket No. 56.) Facts provided in support
summary judgment “typically set forth in af@vits, depositions, and the like, must h;
evidentiary value; as a rule, ‘ence that is inadmissible at triguch as inadmissible hears:

may not be considered on summary judgmenigviello v. City of Boston, 398 F.3d 76, 84 (1]

Cir. 2005) (quoting Vazquez v. Lopez-Rosafi84 F.3d 28, 33 (1st Cir. 1998)).

Plaintiffs failed to respond Dendants’ objections, therefor¢he Court dives into th
admissibility of Plaintiffs’ statemes without theirinvolvement.

A. “Clean House” Statement by Doris Vega

sible

of

ave

1y,

Plaintiffs posit that shortlyafter the PDP administration took office, Doris-Vega told

Plaintiffs that “they weregoing to clean house.”(Docket Nos. 48-1 at § 4; 36-2 at 12.

Defendants deny and object to Plaintiffs “clean house” statement, arguing it con

* In their opposition, Plaintiffs concede and acknowledge that dismissal of their claims under the
and Fourteenth amendments is proper. (Docket No. 48 at 4.) Thus, the Court’s grants summary judg
to Plaintiffs’ due process claims.

stitutes

Fifth
ment as
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inadmissible hearsay under Rule 801(c) of the Federal Rules of Evidence and is irreleva
Rule 401. (Docket No. 56 | 4.) antiff Ortiz testifies about a atement made by Doris Vega

her presence. Ortiz sustains Vega said theg fiew administration waoing to clean house wit

the transitory employees who worked for the NP@Dbcket No. 48-1 at 6 4.) In support of thig

statement, Plaintiffs point to their own depositteatimony in which they both say they witnes:
Doris Vega's “clean house” statement.

According to the Federal Rules of Evidenae,admission by a party-opponent “to an ag
or employee on a matter within the scope of grfgloyment] relationship” is not hearsay.EDF
R.EviD. 801(d)(2)(d). To be excluded as hearsager this rule, evidence must be provideq

evince that the statement was made within tlopeof the declarant’'s employment and that

declarant had the authority to make the adion. Vazquez, 134 F.3at 35. To introduce

statement under Rule 80)(&)(D) a party “must establish, bypaeponderance ahe evidence, (1
that an agency relationship existed; (2) that skatements were made during the course o
relationship; and (3) that the statements relat@dtiers within the scope of the agency.” Gor

v. Rivera Rodriguez, 344 F.3d 103, 116 (1st. @D03) (citing_Larch v. Mansfield Mun. Ele

Dep't, 272 F.3d 63, 72 (1st Cir. 2001)).

The agency or employee relationship canbetproven just by relying on out-of-coy
statements. Plaintiffs’ declaration of Vegawtement could only be admissible by the p3
opponent hearsay exclusion. Pldistibring Declarant-Doris Vega “clean house” statement |
way of their Plaintiffs’ own testimony; however, nbere in the cited recordo Plaintiffs providg
a direct statement by Vega. Moreover, Pléiimtialso fail to authenticate Vega's agern
relationship, or thashe had the authority to make suah admission on Sanchez’'s beh

Plaintiffs limit their argument by stating that §& is Defendant Sanchez’s “second-in-commg

nt under
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(Docket No. 48-1 at 6 | 4), however, they failgoint to record evience to support Vega
employment relationship.

Although Plaintiffs witnessed Doris Vega&atement, personal knowledge does n

suffice when a statement made by a non-partyasdirt for the truth of the matter asserted, i.e.,

ot

its politically charged content. Thus, the statement cannot be brought by way of Plaintiffs’

testimony.

Consequently, Plaintiff Ortiz’sestimony where she echoes Vega’s “clean house” statement is

inadmissible under the party-opponent hearsay exclusf Rule 801(d)(2). As such, the

statement constitutes inadmissible hearsay undier 81 and cannot be considered by the C

at this summary judgment stage.

B. Defendant Sanchez’s statement that employees affiliated with NPP

going to leave and that he was goindake away their work spaces. (Dockeat

No. 48-1at7 110.)

This statement is one of multiple statements Plaintiffs bring as made by Def

Sanchez. Interestingly, Plaintifisvidence in support dhese statementsaégcumscribed to thei

purt

were

bndant

own deposition testimony. Plaintiffs’ declaration sthtements made by Defendant Sancheg, if

made within the scope of his employment, wibbke permissible under the scope of the party-

opponent exclusion of Rule 801(d)(2). It is ancontested fact thddefendant Sanchez was

Executive Director of the Consortium at the tiofethe events and is a named Defendant in

captioned action, thus, he is arfgeopponent within the meaning &ule 801(d)(2). Howevef

Plaintiffs’ proposed statement invals additional declarants thatiwad over Defendant Sanchez

expressions. What Plaintiffs then really psepd is Defendant Sanchez’'s statement tq an

employee, who then relays the statement to Plaintiffs. This testimony contains multiple

out-of-

court statements, and, as per Rule 805, conditdtible-hearsay. To be admissible, gach

statement —Defendant Sanchez’'s statemenartoemployee and the statement made by

10

the
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employee to Plaintiffs— must fall under a hsmr exception or exclusion, here party-oppor
exclusion’

According to Plaintiffs, Defendant Sanchez etlathat those employees that belonge
the PDP were going to leave and would be removed from their work®afEaxket No. 48-1 at |
1 10.) The Court holds this statent constitutes inadmissible hemyr. 1d. Inher depositior

testimony, Plaintiff Rodguez said that Sanchez used hib@dinates to harass Plaintifi

ient

i to

S.

(Docket No. 36-3 at 33.) Rodriguez states thatendant Sanchez “had made comments to them

to the effect that they were going to takeawgay from our work areas.” Id. Later on thg
subordinates would make comments in the hallwaysecto Plaintiff Rodrigugs work area._ld
However, when asked to identify Defendant $eacsubordinates, Rodriguez stated she did
know their names. For purposes of the papggement exclusion of Rul801(d)(2), a statemef

that cannot be attributed cannot be admissiblazquez, 134 F.3d at 34. If the author of

original statement is unknown, the statement cannot be admitted as party-opponent admissi

Although Plaintiffs present thetatement as origally stated directly by Defenda
Sanchez, the record evidence demonstrates Riztiff Rodriguez overheard it “through ti
grapevine” as part of office “hallway gossipthen she overheard other employees reitera
Sanchez’s statement. In hestimony, Plaintiff Rodriguez explas the hostile work environme
was by and a direct result of Defendant Sanchez’s antagonism towards their affiliation W
PDP. As an example of the hostile environth&wodriguez recounts one time she overheard S

employees talking in the hallwatalking about and repeatingettstatements Defendant Sanc

® Under Rule 805, the Court must assess each statemdividually to determine its admissibility
under an exception to the hearsay rules or is not defined as heagsaRR. EvID. 805.

® Defendant deny and object Plaintiffs statement arguing it is inadmissible hearsay and that PI3
admit that Sanchez Tirado made Plaintiffs a job offer they did not accept. (Docket No. 56  10.) Defe
deny it, arguing Defendant Sanchez made Plaintiffs a job offer, but they rejected the offer because it \
temporary position. (Docket No. 56 { 10.)

11
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told them, regarding Plaintiffs’ political affiliagn. Plaintiffs propose this statement as Defen
Sanchez’s direct testimony, yet the record reveas ttie statement is really a product of wa
cooler chatter.

“Insofar as the plaintiff is attempting tmtroduce this statement as evidenceotifer
coworkers’ harassing behaviorjsthearsay; its probative valudinlately depends on the truth

the declarant’s own unsworn out-of-court utterantés, therefore, inadmissible.” Noviello, 394

F.3d at 85. “Were that statemaftered as evidence dthe declarant’'s contsution to the hostile

work environment, it would likelype admissible. In that events gffect on the plaintiff would b
the same regardless of the truth of the matteerésd.” _Noviello, 398 F.3d at 85 (citing Mota

Univ. of Tex. Houston Health Sci. CtP61 F.3d 512, 526 n. 46 (5th Cir. 2001)).

Considering Plaintiffs fail to provide @on-hearsay objective —or any evidenti
purpose— the Court deduces that the statemdmbigght for the truth of the matter asserted,
is, to prove Defendants’ alleggalitically-motivated discriminaty animus that created a host
work environment. By the same token, Ridis pleadings and arguments in opposition
summary judgment do not validate suggest using the staterhdor “its impact on the worl
environment” as allowed by Noviello. Thus, batatements constitute inadmissible hearsa
per Rule 801. Because the identity of thdselarant-employees is unknown, their statem
cannot be certified under the party-opportegdrsay exclusion of Rule 801(d)(2).

C. Defendant Sanchez stated to Pl#finRodriqguez he could not receiy

Plaintiffs because they were undecidbdut affiliating with their group and he

only saw people that belonged to thgioup. (Docket No.48-1at7 {7.)

Defendants object to this statement anguit violates the_anti-ferreting rufe. In her

deposition, Plaintiff Rodguez asserts that she was tdlg other employees that Defends

12
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Sanchez would not meet with Plaintiffs becatlsgy were “undecided about whether or not to
affiliate [with] their group because Defendd&®@nchez was only seeipgople who belonged o

their group. (Docket No. 33-6 at 15.) Rodriguéentifies these employees as Adalis Crispi

n,
Danny Mendez, Aleida Rivera aivdona Acevedo (collectively “Bclarant-Employees”). Id.
Even though Defendants do not argue the abstatement is hearsay, the Court finds
evidentiary issues are present that warrant fugbertiny. Unlike the previous statement, Plaintiff
Rodriguez identifies declarant-employees and pewitie names of the empees thatittered the
statement made by Defendant Sanchez aboutoniy talking to PDP affiliates. To pass the
evidentiary party-opponent muster, a plaintiff hlas burden of establishing the existence of|the
agent/employee relationship thfe declarant-employee. Seerf&ry, 344 F.3d at 116. Plaintiffs
again fail to accompany their proposed statemaetiit @vidence in support of the agent/employee
relationship. As such, the Court is unable to properly ascertain the employee/agent relatignship of
the declarant-employees. Withouethequisite evidence in suppoRlaintiffs fail to meet theif
burden. As per Rule 801, this statnhconstitutes inadmissible hearsay.

D. PDP transitory employees told Plaintiffs that Plaintiffs were going to lpave
because of their affiliation to theA¥. (Docket No. 48-1at7 19.)

The above reasoning also applies to this statenfélaintiffs affirm they were told by PDP
transitory employees that they were going to ldae@ause of their affiliatn to the NPP. (Docket

No. 48-1 at 7 1 9.) Defendantgae this statement is also irrelevant and constitutes inadmigsible

hearsay. (Docket No. 56 1 9.) Plaintiffsngrithe above statement mauae PDP transitory, non

" They also controvert it with Defendant Sanchez’s own deposition testimony where he states he offered
Plaintiffs temporary contacts, which thesjected because they were told by the previous administrator thdt they
would be offered permanent positions upon the termination of their respective TANF Program. (Docket No. 56 1
7.)
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party employees to Plaintiffs, to evince Defants’ politically discriminatory animus again
them. Hence, the statement is offeredtfe truth of the matter asserted.

Again, Plaintiffs fail to satisfy #ir burden as to the gioyee/agent relationshi
required by the party-opponent hegr&xclusion of Rule 802(d)(2)As such, this statement
also inadmissible under Rule 801, and will be stricken from the record.

1. Standard of Review
Summary judgment is appropriate whenhée't pleadings, depositions, answers
interrogatories, and admissions ole fitogether with the affidavitsf any, show that there is n

genuine issue as to any material fact and tletrtbving party is entitled ta judgment as a matt

of law.” Celotex Corp. v. Catte 477 U.S. 317, 322 (1986); seed-R. Civ. P. 56(a). “An issu¢

is genuine if ‘it may reasonably be resolved in fagbeither party’ at trial, . . . and material if
‘possess|es] the capacity to swhg outcome of the litigation undtre applicable law.”_lverso

v. City of Boston, 452 F.3d 94, 98 (1st Cir. 20(@jteration in origingl (internal citationg

omitted). The moving party bears the initial burdg# demonstrating the lack of evidence

support the non-moving party’s caseCelotex, 477 U.S. at 325:The movant must aver gn

absence of evidence to support the nonmovingy'sadase. The burden then shifts to

nonmovant to establish the existemméat least one fact issue whishboth genuine and material.

Maldonado-Denis v. Castillo-Rodriguez, 23 F3¢b, 581 (1st Cir. 1994). The nonmovant n

establish a fact is genwly in dispute by citing péicular evidence in theecord or showing tha
either the materials cited by the movant “do astablish the absence or presence of a gel

dispute, or that an adverparty cannot produce admissible eide to support the fact.” Eb. R.

Civ. P. 56(c)(1)(B). If the court finds that somenuine factual issue reing, the resolution of

which could affect the outcome of the casentlthe court must dersummary judgment.__Sq

Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248 (1986).

14

st

P

is

to

0]

14

t

to

the

nay

—

uine

e




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

Civil No. 14-1529 (GAG)

When considering a motion for summary judgméme court must view the evidence in {
light most favorable to the non-moving party agide that party the Weefit of any and al
reasonable inferences. Id. at 255. Moreovethatsummary judgment stage, the court does
make credibility determinations or weighethevidence. _Id. Summary judgment may
appropriate, however, if the non-moving party’secassts merely upon “conclusory allegatio

improbable inferences, and unsupported speouldti Forestier Fradera v. Mun. of Mayagu

440 F.3d 17, 21 (1st Cir. 2006) (quoting Benwifrechnical Mfg. Corp., 331 F.3d 166, 173 (

Cir. 2003)).

V. Legal Analysis

Defendants move for summary judgment in tHavor, arguing Plaitiffs do not meet the

requisite elements of a political discriminatioaiol. (Docket No. 35.) Specifically, Defendant

argue Plaintiffs fail to establighat their political affiliation was a substantial or motivating fa¢

for the adverse employment action. (Docket No. 35.) Additionally, in the event that the)

finds Plaintiffs meet theiprima faciecase, Defendants argue, in @ideernative, that dismissal

warranted under the Mt. Healthy defense becdlieg demonstrate thahe same action would

have been taken, regardless of Plaintiffs’ afiitia with the NPP. _Id. at 17. Plaintiffs oppd
Defendants Motion for Summary Judgnt, arguing there are genuissues of material fact th
preclude summary judgment. (Docket No. 48.)

A. Political DiscriminationPrima FacieCase

“[A] government employer cannot dischargabfic employees merely because they a

not sponsored by or affiliated with a particupelitical party.” Galloza v. Foy, 389 F.3d 26, 2§

(1st Cir. 2004) (citing _Elrods. Burns, 427 U.S. 347, 350 (1976))To establish a claim of

political discrimination, Plaintiffs must shothat: (1) they and the defendants have opposi

political affiliations, (2) the defendants were awaf¢he employees’ political affiliations, (3) an
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adverse employment action (e.g., an employntenmination) occued, and (4) political
affiliation was a substantial or motivating factor for the adverse employment action. Oc

Hernandez v. Fortuno-Bursét77 F.3d 1, 5 (1st Cir. 2015n{ernal quotations omitted).

The first three prongs are not at issue in the @eadar. It is uncontested that Plaintiff
Rodriguez and Ortiz are publically affiliated with the NPP, and that Defendant Sanch
publically affiliated with the PDP. As a matter of fact, ihis deposition testimony, Defendan
Sanchez admits having knowledge diRliffs’ affiliation with the NPP. (Docket No. 48-1 at 6
13

Plaintiffs’ temporary employment contractgith the Consortium were terminated
March 31, 2016. For purposes pblitical discrimination claims contract non-renewal
considered an adverse employment action. &8lmerse employment actiancludes not only :
discharge or a demotion, but also a government entiéyusal to promoteyansfer, ecall after 3

layoff, or even hire an employee.” Morales-Tafon. v. PREF24 F.3d 15, 19 (1st Cir. 200

(citing Rutan v. Republican Party of JI4197 U.S. 62, 79 (1990)). Thus, Plaintiffs also satisfy

element of their claim.
1. Substantial and Motivating Factor
The Court now turns to the crux of the parti@gjuments. To establish a prima-facie c{

a plaintiff must show that party affiliation waa substantial or motivating factor behing

8 Defendants object the above argyit violates the anti-ferreting rule because the record evidency
not in harmony with Plaintiffs’ proposed statement. (Docket No. 56 1 3.) Instead, Defendants posit that
deposition testimony, Sanchez admits having knowledddaftiffs’ affiliation but then clarifies that he had
direct knowledge of Plaintiff Ortiz’s affiliation by her own admission, whereas Plaintiff Rodriguez ng
admitted her affiliation directly to him. (Docket No. 36-4 at 75-76.) The Court notes Defendants’ obje
nevertheless finds that it has no bearing. Defendant Sanchez's admission —that he was aware of
Rodriguez’s affiliation with the NPP— is sufficient gatisfy the awareness element. A defendant is 1
required to have direct knowledge. It is well-established principle that “circumstantial evidence can suff
show a defendant’'s kwledge of a plaintiff's potical party.” Ocasio-HernandezZ77 F.3d at 7,_see also
Martinez-Velez v. Rey-Hernandez06 F.3d 32, 44 (1st Cir. 2007).
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challenged employment actiorgee Padilla-Garcia v. RodrigueA2 F.3d 69, 74 (1st Cir. 2001).

To establish the causation, thddiptiff bears the burden of pducing sufficient evidence from

which a jury may infer that plaintiff's consttianally protected conduct was a substantia

motivating factor behind the adwe employment action.” Maymi Puerto Rico Ports Auth., 515

F.3d 20, 28 (1st Cir. 2008) (citing Acevedo-DiazAponte, 1 F.3d 62, 66 (1st Cir. 1993)). [

p—

or

plaintiff may not prevail simply by asserting arquity and tacking on the self-serving conclusion

that the defendant was motivateg a discriminatory animus.”Correa-Martinez v. Arrillaga

Beléndez, 903 F.2d 49, 53 (1st Cir. 1990).

Defendants argue the causation element ismedt They posit the evidence on record is

insufficient, and no reasonable jurguld find that Plairffs’ political affiliation with the NPP was

a substantial or motivating factor in the termioatof their employment. (Docket No. 35.) They

maintain Plaintiffs’ political vews had no bearing on the termination of their contracts.

“[S]tatements of political affiliation—unaccompad by any specific factual information
support [the] claim and unrelated to any eoyphent action taken bydefendant] agains

[plaintiff—[are] patently insufficient to estabhsan act of political discrimination.”_Mercad

Alicea v. P.R. Tourism Co., 396 F.3d 46, 52 (1st 2005) (alteration in original) (quoting Lépez-

Carrasquillo v. Rubiane®30 F.3d 409, 414 (1st Cir. 2000)).

[o

—

In opposition, Plaintiffs argue that theiffigation with the NPP was a substantial and

motivating factor in their dismissal. To furtheir argument, Plaintiffposit they has establishé¢

14

d

causation because they were harassed andmisated by Defendant Sanchez, directly and by

way of his subordinates, on account of their pmditiaffiliation, and this harassment led to their

termination. (Docket No. 48.)Nonetheless, as discussed in phrf the Court’s Opinion an

)

Order, most of the evidence offered in supporthig element cannot be considered by the Court

because it is inadmissible hearsay. The onlyissible evidence that remains in support of

17
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causation is Plaintiff Ortiz's gmsition testimony, where she dmes that Defendant Sanch
stated —in front of Plaintiffs— that NPP tsitory employees woulde left out [of the
Consortium]. (Docket Nos. 48-1 at 6 1 5; 36-2 at 17.) Not onRefendants deny having stat
NPP employees would be left out, but they alsanter arguing he offered Plaintiffs tempor;
employment positions at the Consortium, bugythrefused because the positions offered
short-term and temporary, and Plaintiffs expdcipermanent employment as they had K
promised by their previous adnmstiator. (Docket No. 56 { 5.)

The First Circuit has also recognized thdtile “unsupported and speculative asserti
regarding political discrimination will not benough to survive summary judgment,’ [the Cd
has] also made it clear that ‘one rarely finds ‘smoking gun’ evidence in a political discrimi

case,” and that ‘circumstantial evidence mut,times, suffice.’”” Garcia-Gonzalez v. Pu

Morales, 761 F.3d 81,00 (1st Cir. 2014{quoting Vazquez134 F.3d at 36; Ocasio-Hernandez

Fortufio-Burset640 F.3d 1, 17 (1st Cir. 2011)).
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V.

The evidence provided is circumscribed. Plaintiff Ortiz’'s deposition testimony, albeit self-

serving, evinces Defendant Sanchez’s threatebétavior towards his gutoyees, prompted b
their affiliation with the NPP. Therefore, th@ourt finds that the record contains sufficig
evidence that a reasonable jury could find that Plaintiffs’ constitutionally protected conduc]
substantial or motivating factdsehind the adverse employmesnition. Thus, Plaintiffs hayv
established theprima faciecase of political discrimination.

B. The Mt. Healthy Defense

The Court now addresses Defendants Mount Healthy defense. Under Mt. Hea

was a
e
thy, a

defendant is given the opportunity to establisit thwould have taken the same action regardless

of the plaintiff's political beliefs._Mt. Healthy i€y Sch. Dist. Bd. of Educ. v. Doyle, 97 S.Ct. 56

(1977). After a plaintiff establishes sima faciecase, the burden shifts to defendants who n
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establish that they would have taken the same action regardless of plaintiffs’ political beliefs.

Soto-Padro v. Public Buildings Auth., 675 F.3d, @6t Cir. 2012); see also Vazquez-Valentin

Santiago-Diaz, 385 F.3d 23, 30 (1st Cir. 2004)e Wh. Healthy defense “deals with employme

actions driven by ‘mixed motives,’ and provides tiviere there are both ‘lawful’ and ‘unlawful

reasons for the adverse employrmaction, ‘if the lawful reasoalone would have sufficed to

justify the [action],” then the employee cannmmtevail.” Soto-Padro, 675 F.3d at 6 (quoting

McKennon v. Nashville Banner PuBo., 513 U.S. 352, 359 (1995)).

“[E]ven if a plaintiff showsan impermissible political motive, he cannot win if the

employer shows that it would have taken gwme action anyway regardless of Plaintifi

political affiliation.” Soto-Padro, 675 F.3d @t(citing Nereida-Gonzalez v. Tirado-Delgado, 9

F.2d 701, 706 n. 4 (1st Cir. 1993)). Defendamstsed the valid, lawful and only reason for tf
termination of Plaintiffs employment was thermination of the TANF agreement between f{
Family Department and the Consortium. Rertnore, Defendants gue that Plaintiffs’

termination was a result of therclusion of the agreement betweba Family Department sincq

Plaintiffs’ temporary employment contracts neeconditioned on the availability of program

funds. _Id. For this reason, f2adants posit that the conclasiof the agreement between tij
Family Department and the Consortium —and Rlaintiffs’ affiliation with the NPP— was thg
basis for termination. (Docket No. 35.) Ortke TANF Program ended due to the discontind
funds, Plaintiffs’ temporary employment withe Consortium also ended.  Id.

Defendants stress the fact that the tempagargloyment contracts had fixed end dates
were analogous and conditioned the date of terminatioof the agreement between t
Consortium and the Family Department. To further their defense that the termination con
lacked political motivation, Defendants pointwirds the multiple extensions of Plaintiff

employment contracts. Id. at 15. Every time #greement between the Family Department
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the Consortium was extended, s@re Plaintiffs employment contracts. It was not until [the
complete termination of the TANF Progranatilaintiffs were terminated. Id.

The employment contracts expired on Mal, 2014, when “the Family Department

reassumed its role as the delegate agency and the Consortium lost the funds to support the

program.” (Docket No. 35 at )7 Consequently, Defendants arghey had no other choice but
to terminate the contracts under the TANF Progbacause said program no longer existed. Hor
this reason, Defendants argue Riiffis political discrimination @ims should be dismissed under

Mt. Healthy, given that the lawf reason behind Plaintiffs’ disssal —the termination of the

TANF Program— demonstrates that “they would have taken the same action regardless of

plaintiffs’ political beliefs.” The Supreme Court has describeel kft. Healthy defense this way:
it deals with employment actions driven by “mtkmotives,” and provides that where there are
both “lawful” and “unlawful” reasons for thedaerse employment action, if the lawful reason
alone would have sufficed togtify the [action],” then theemployee cannot prevail.”__Soto-
Padro, 675 F.3d at 6 (internal quotations omitted. other words, Plaintiffs dismissal ig
appropriate because the record shows thateridants would have terminated Plaintiffs

employment contracts even if they were PBfifiates or sympathizersSoto-Padro, 675 F.3d at

6; see also Corcino-Rodriguez v. State Famd Corp., 965 F. Supp. 2d 187, 207 (D.P.R. 201B).

174

The termination of Plaintiffs’ employment coatts under the TANF Program is a legitimate

=

non-discriminatory reason for termination, and nogeted directly at Plaintiffs because all othg
contracts under the program were terminat&tbt to mention the offer and extension lettels
given to Plaintiffs for every temporary contrasipressly state that themporary employment is
subject to the availabilitpf TANF Program funds.

Plaintiffs oppose arguing that the distinoo between the TANF Program and the WIA

11%

Program is irrelevant. (Docket No. 48 at P)aintiffs stand by their position that they wer

20
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unlawfully discriminated against because of thmlitical affiliation with the NPP given that
Defendant Sanchez did not offer Plaintiffs angmiative and terminated their employments aj
instead opted to favor his fellow PDfileates. (Docket No. 48 at 9.)

“[A]fter defendant has introduced evidence sustaining his Mt. Healthy defense, pla
still will prevail if it is found that she would ndbave been firetbut for her political affiliation.”

Acosta-Sepulveda v. Hernandez-Purcell, 889 B,2t3 (1st Cir. 1989) (citations omitted). Th

First Circuit has rejected the argument thatadit that disproportionately impacts on a certal

political party defeats an otheise valid_Mt. Healthy defenseSee_Corcino-Rodriguez, 965 F

Supp. 2d. at 208 (citing Aguiar-Carrasquillo v. Agpealicea, 445 F.3d 19, 26 (1st Cir. 2006))|

Thus, Plaintiffs allegation here, that NPPileffes were impacted by the termination of the

agreement is not, by itself, indicative of political discrimination. “The existence
disproportionate impact is insufficient to bring aeca$ political discrimination to trial.”_Id. In
this case, the termination of Plaintiffs contsaetas the result of the termination of the TAN

agreement. The layoff plan thettok place in the case at barswaot selective or targeted a

nd

ntiff

1%

n

of

[

Plaintiffs; it was program widéfocused on positions not persons.” Soto-Padro, 675 F.3d at 6.

The Court recognizes that thesalid personnel practices can haaeollateral effect on those
employees not affiliated with the administration power. Said collateral effect has bee
recognized by the First Circuds natural to any change administration, and cannot bsg
catalogued aper sepolitical discrimination.
[i]f uniformly applied personnel practices,golicated on legitimate reasons, result
in terminations, those terminationsre not unconstitutional because those
affiliated with one political party are gproportionately impacted. It is in the
nature of a change in administrationattiob actions by theew party in power

will have a disparate impact emembers of the outgoing party.

Aqguiar-Carrasquillo, 445 F.3d at 26uoting_Sanchez-Lépez v. Fuentes-Pyj8l85 F.3d 121,

140 (1st Cir. 2004)).
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In light of foregoing, the Court finds thatishis a classic examplof the_Mt. Healthy

defense. Defendants have successfully detrairdg that the termination of Plaintiff

Sl

employment contracts was lawful and that the same action would have been taken in spite of their

political affiliation. Considering @t the_Mt. Healthy defense ap@i¢o the case at bar, and
reasoned above and that the record is devoidvafence to rebut Defendants’ legitimate n
discriminatory reason for the termination of Ptéfs’ employment contracts, Plaintiffs’ politica
discrimination claims cannot prevail.

Accordingly, Plaintiffs’ claims under Sectid®83 for violation of their First Amendme
rights areDISMISSED. Defendants’ Motion for Summaryudgment at Docket No. 35
GRANTED.°

C. Supplemental State Law Claims

1. Law 100
Law 100 prevents private enterprises or goremnt agencies acting as a private busing
from discriminating by reason @ge, race, color, relign, gender or natioharigin or social

condition. ‘Mulero Abreu v. Quendo-Rivera, 729 F. Supp. 288, 524 (D.P.R. 2010). Puertg

Rico’s Law 100 makes it unlawful for an employerdiscriminate against an employee becau

of the employee’s political affiliation. Tit. 28,146. To state a claim under Puerto Rico’s Law

100, an employee must allege: (1) that he wasaligtar constructively dicharged, and (2) that

° Parallel to the First Amendment of the U.S. Constitution, Section I, Article Il of the Puertd

Constitution protects public employees from political discrimination. €dRIST. Art Il, 8 1. Likewise, thg
Puerto Rico Supreme Court has incorporated the Mt. Hedéfense to political discrimination claims under
Puerto Rico Constitution. See S.L.G. v. Alcalde De Aguas Buenas, 2001 PRSC 66 (P.R. 2001); Camad
v. AAFET, 2006 PRSC (P.R. 2006). In light of the Court’s reasoning dismissing Plaintiffs’ First amer]
political discrimination claims under the Mt. Healthy defense, Plaintiffs’ political discrimination claims
the Puerto Rico Constitution are aBtBSMISSED with prejudice.
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the decision was discriminatoryeldzquez-Fernandez v. NCE Foods, |d@6 F.3d 6, 11 (1st

Cir. 2007).

The Puerto Rico Supreme Court has repéateeld that the cardinal objective of Law
100 *[w]as to protect employees in the privaee®r from all types of discrimination although
via exception, the protection covered all employees of government agencies or instrumen

that operate as private businesses or commpdh Santini-Rivera v. Serv. Air, Inc1994 P.R-

Eng. 909, 527, 137 P.R. Dec. 1, 4 (1994). tAe time of Law 100’s enactment, publig
employees like Plaintiffs were already prdezt against discrimination—by the Puerto Ric
Constitution._See P.RConsT. Art. II, 8 1. Law 100, thereforayas the vessel by which the
Puerto Rico Legislature extendsedch protections against disaornations to employees in the
private sector. _Santini-Riverd994 P.R.-Eng. 909, 137 P.R. Dec. at 21 n. 6. It necessd
follows that the Commonwealth of Puerto Riatls short of meetind.aw 100’s definition of

“employer.” The foregoing legal principles clgapoint out that the Consortium, as a nonprof

government instrumentality, also falls outsttle purview of Law 100, See Marquez-Ramos

Puerto Rico, No. Civ. 11-1547 (SE@Q12 WL 1414302, at *10 (D.P.R. 2012).
Plaintiffs’ claims are brought against Defendaintsheir personal and official capacitig
(Docket No. 1 11 31-32.) Because Law 100 clasarsnot be brought agairstate actors in the
official capacity, Plaintiffs’ Law 100 claims agwit Defendants in their official capacities i
DISMISSED with prejudice.
The Court now turns to Plaintiffs’ claims agsi Defendants in their individual capaciti

In Rosario-Toledo v. DistribuidarKikuet, 151 D.P.R. 634 (2000) gtffuerto Rico Supreme Coy

held that, unlike Title VII, Law 100 does provifter the imposition of supervisor liability on th
president of a corporation when he is pldiistisupervisor, and is personally responsible

causing plaintiff's injury. The Qurt's holding was later extended to include not only the a
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employer or the owner and the pdest of the corporation, butsal any other person responsi

ble

for the illegal conduct, withouainy distinction. _Rosario-Toledo, 151 P.R. Dec. 634 (2000)

(“Rosario I"); Rosario-Toledo v. Distribuidoriikuet, Inc.,153 P.R.Dec. 125 (2001)_(“Rosari

1I"); Lamboy-Ortiz v. Ortiz-Vélez, 630 F.3d 22240 (1st Cir. 2010);_Pacheco Bonilla v. Tooli

& Stamping, Inc., 281 F.Supp. 2d 336 (D.P2R03); Rodriguez-Narvaez v. Pereb&2 F. Supp

2d 211, 217-18 (D.P.R. 2007)t{ng Rosario I).
Personal liability under Law 10@pplies “to any supervisor responsible for an ac

discrimination.” _Rodriguez-Narvaes552 F. Supp at 218. Howevehis Court issplit as to

whether the individual liability applies to ammployee, irrespective of its employer or 4

individual employed by an entity coverdy Law 100. _CompareRodriguez-Narvaezb52 F.

Supp at 218; Pacheco-Muniz v. GonzalezzZCio. CIV. 12-2058 (JAG), 2014 WL 1320276,

*12 (D.P.R. 2014) with Marquez-RamospNCiv. 11-1547 (SEC), 2012 WL 1414302, at *10.

The undersigned reasons with Marquez-Raimogseading_Rorario | and Rosario Il

extending Law 100’s individual liabil to any individual responsible-not just supervisors— fg
the discriminatory conduct, as long as tpatson is employed by awered entity. _MarqueZ
Ramos, No. Civ. 11-1547 (SEC), 2012 WL 14143021at In other wordsl.aw 100’s individual
liability applies to individuals employees otavered entity within the scope of Law 100.

In light of the above finding that the Consortium is not an employer as defined b
100, Plaintiffs’ Law 100 claims ajnst Defendant Sanchez in higlividual capacity also fal
outside the scope of Law 100. As such, Pldsitifaw 100 claims against Defendant Sanche

his individual capacity are al$piISMISSED with prejudice.
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V. Conclusion

For the foregoing reasons, the Co@RANTS Defendants’ Motion for Summary
Judgment at Docket No. 35. afitiffs’ claims are herebYpISMISSED. Judgment shall bq
entered accordingly.

SO ORDERED.

In San Juan, Puerto Rico this 29th day of March, 2015.

s/ Gustavo A. Gelpi
QJSTAVOA. GELPI

United States District Judge
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