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uz v. Stewart Title Puerto Rico, Inc. et al

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF PUERTO RICO
LUISA M. RODRIGUEZ-CRUZ
Plaintiff,
V. CIVIL NO. 14-1534 (GAG)
STEWART TITLE PUERTO RICO, INC.,
etal.,

Defendants.

OPINION AND ORDER

Luisa M. Rodriguez-Cruz (“Plaintiff”) brigs this employment discrimination acti
against Defendants Stewart Title Puerto Ricae, [ISTPR”), Stewart Title Guaranty Compa
(“STGC”), Stewart Title Company (“STC”),Stewart Information Services Corporati
(“SISCQO"), and Maritza Quezada (“Quezada”) (colieely “Defendants”).(Docket No. 21 1 18
25.) Plaintiff claims Defendants discriminated agaiher because of heream violation of the
Age Discrimination in Employment Act, 29 U(S.88 621-623 (“ADEA”); Title VII of the Civil
Rights Act of 1964, 42 U.S.C. 8000e (“Title VII"); and 42 US.C. § 1983._1Id. 11 2, 4, 6,
Plaintiff also invokes the Coug’supplemental jurisdiction toibg various claims under Puern

Rico Law?! Id. 91 2, 7, 15.

! Plaintiff asserts claims under Puerto Rico Law No. 100 of 1959, RWRs ANN. tit. 29, §§ 146-15%t seq
(“Law 100"); Puerto Rico Law No. 115 of 1991, P.Ravis ANN. tit. 29, § 194a (“Law 115"); Puerto Rico Law N
379 of 1948, P.R. Aws ANN. tit. 29, 8§ 271-28&t seq.(“Law 379"); Puerto Rico Law No. 80 of 1931, P.Ras
ANN. tit. 29, 88 289-9@t seq(“Law 80"); Article 1802 and 1803 of the Puerto Rico Civil Code, P.Rv& ANN. tit.
31, 8 5141, 5142 (“Article 1802 and 1803") and Article 88 1, 4, 6, 7, 8, and 16 of the Constitution of
Commonwealth of Puerto Rico. Id. 11 2, 7.
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Civil No. 14-1534 (GAG)

Presently before the Court is DefendanMotion for Summary Judgment and

subsequent responses theretood®t Nos. 122; 144; 161; 171.)

Plaintiff asserts ADEA age digmination based on two events: (i) Plaintiff's demotion fo a

Policy Specialist in March 2013 (“2013 demotioid (ii) Plaintiff’'s October 2013 terminatid
(2013 termination”). (See Docket No. 21 | 76-81.) Defendants argue the 2013 demot
not an adverse employment actexmd was not related to age. (Docket No. 122-1 at 2-3.) Se
Defendants argue the 2013 termination claim fails bex@laintiff’'s was not replaced. Id. at 3,
Instead, her position was eliminated as pamirofige-neutral Reduction-Force (“October 201
RIF"). Id. Defendants also argue the 20131dgon and 2013 termination were motivated
legitimate business reasons unrelated to age. Id.

Plaintiff alleges a hostile work environment under Title VIl bagadvarious acts by hq
employer. (See Docket No. 21 11 82-86.) Ippswt of summary judgment, Defendants resp
that any hostile work environment claim isnacognizable because the alleged incidents \
unrelated to age and do not rise to the level protected by the ADEA and/or Title VII. (Doch

122-1 at 26-31.) Plaintiff alsalleges a retaliation claim undertl€i VII. (Docket No. 21 11 82

86.) Defendants argue any retaliation claim fagsause Plaintiff did not engage in a proteg

activity prior to any retaliatory emplayent action. (DockeNo. 122-1 at 31-32.)
After considering the submissions of thertggs and the applicable law, the Co
GRANTS Defendants’ Motion for Summadudgment at Docket No. 122.
l. Preliminary Matters and Admissibility Objections

A. Local Rule 56(c)

First, the Court addresses preliminary obgatt. In support of its motion, Defendali

filed a Statement of Uncontestdthterial Facts, listing 182 alledly undisputed facts. (Dock¢
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Civil No. 14-1534 (GAG)

No. 122-2.) In response, Plaintiff filed an Opjpimn to Defendants’ Statement of Uncontes
Material Facts admitting, denying, and qualifying Defants’ version of théacts. (Docket No
144-1.) However, many of Plaintiff's objectionsléa to support the denial or qualification with
record citation as required by Local Rule 56(cAdditionally, while certainly not mandator
Plaintiff elected not to provide separate section of additional faat her response to Defendan

Statement of Uncontested Material Facts, asnjieed by Local Rule 56(c). Instead, Plaintif]

Response in Opposition to Defendants’ Statemetdrafontested Material Facts relies primatfi

on admissibility objections to Defendants’ evidea-and not on properly cited assertions of fagt.

B. Sham Affidavit

Defendants’ Statement of Uncontested MateFacts relies on a Quezada affidavit
factual support. (See Docket No. 122-8.) Plaintiff objects. (See Docket No. 144-1 at
Plaintiff contends the affidavis a self-serving post summanydgment affidavit because it w
given after the discovery ped, executed the same day Dwefents filed their motion, an
contains facts contradicting Quez&ldeposition testimony. Id. Paiff requests the Court strik
all facts supported by Quezada’s affidavit. I1d. at 10.

The sham affidavit doctrine prohibits arfyafrom contesting summary judgment on 1{

basis of an affidavit contradicting prior testimosglely for the purpose of creating an issus

fact. See Escribano-Reyes v. Prof'| Hepertificate Corp., 817 F.3d 380, 387 (1st Cir. 20
(affirming the district court’s decision to #te a post summary judgment affidavit and imp

sanctions). However, the sham affidavit doetrdoes not prohibit a gg from elaborating

2 Plaintiff's counsel employed the same tactics iotaer contemporaneous case against Defendants bef
this Court. _See Pérez-Maspons v. Stawitle P.R., Inc., No 14-1636 (GAG); F. Supp. 3d ---{(D.P.R. Sept. 16,
2016) (Opinion and Order granting in part and denying in part Defendants’ MotiSarfitamary Judgment).
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clarifying, or explaining prior deposition taaony. Gillen v. Fallon Ambulance Serv., 283 F

11, 26 (1st Cir. 2002) (“[a] subgeent affidavit that merelyxplains, or amplifies upon, opaqy
testimony given in a previous degam is entitled to consideriah in opposition to a motion fd
summary judgment.”). Courts miuconsider even a clearly self-serving affidavit in resol

summary judgment motions. Malave-Tarre Cusido, 919 F. Supp. 2d 198, 204 (D.P.R. 2013

The Court finds Quezada’s affidavit explainglataborates on inconclusive answers gi

at the deposition._See Hernandez-Loring v. Ersidad Metropolitana, 233 F.3d 49, 54 (1st {

2000) (subsequent revised testimony due to lapseemory and new soces of information dig
not constitute a contradiction wanting striking an affiavit). Notably, Plaitiff has not identified
anyfactual basis to show Quezada’s affidavit catitts her deposition testimony. Therefore,
Court deems the following facts from Defendarigatement of Undisputed Material Fact
properly supported by the recof] 1-2, 8-9, 11, 13-15, 23,-24, 33-39, 41-42, 45-48, 52-53, 5
63-71, 81-82, 87, 94-102, 104-111, 127, 140, 144, 158165, 167, 171-174._(See Docket |
122-2).
C. Admissibility
Defendants’ also cite to financial statensein Defendants’ Statement of Uncontes
Material Facts to show STPR’s ailing finaratandition. (Docket Nos. 122-11; 122-12; 122-
122-14; 122-15.) Plaintiff objects on authentication grounds. (See Docket No. 144-1 1
87). Specifically, Plaintiff argues Quezada laskfficient personal knowledge of the informati
contained in STPR’s financial statents. (See Docket No. 147 at 10-13.)

Under the federal rules, “[a] g& may object that the materieited to support or dispute

fact cannot be presenten a form that would be admissible.”Ef: R. Qv. P. 56(c)(2). Rule

56(c)(2) requires “nothing morethan “an unsworn declarationnder penalty of perjury” t¢
4
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authenticate certain businesescords. _Francis v. Caribbean Transp. Ltd., 882 F. Supp. 2d 275,

278-79 (D.P.R. 2012). In her affidavit under penailtyerjury, Quezada states STPR’s finan

statements “are true and accuratpies of the originals that akept under [her] custody as Vi¢

cial

e

President and General Manager of STPR.” (Dboble 122-8  95.) Thus, Quezada’s affidavit is

sufficient to authenticate STPR'’s financsghtements at the summary judgment stage.
Finally, Plaintiff has either faittto deny or failed to controvemvith proper citation to th

record, many assertions in Defendants’ Statemebnobntested Material Facts. (See Docket

144-1 91 5, 6, 8, 9, 13-15, 23, 30-31, 344248, 52, 54, 57, 61, 63, 7, 79, 83, 88-96, 102

108, 111, 118-119, 123, 127-128, 139-143, 14%8-149.) To dispute aft, a party must suppd
the assertion with a citation to sgecmaterial in the record. #b. R. Qv. P. 56(c)(1). “Factj
contained in a supporting or opposistgtement of material facts,stipported by record citatiof
as required by this rule, shall be deemeditted unless properly controverted.” LIVCR.

(56)(e). Therefore, DefendantStatement of Uncontested Fagfs5, 6, 8, 9, 13-15, 23, 30-31, 3

42, 45-48, 52, 54, 57, 61, 63, 70-71, 81-82,89,94-111, 118, 124, 127, 134-135, 139-140, 1

145, 157-165, 167, and 171-174 are deemed admitted.
Il. Relevant Facts and Procedural Background
Plaintiff brings suit against her formemployer, challenging both her 2013 demotion

2013 termination. Plaintiff’'s employment at STB&gan in 1989. (Dock&tos. 122-2 | 4; 144-

1Y%

No.

\°&4

NS

4-

44-

and

1

1 4.) From 1989 until 2010, Plaintiff’s job title wBgecutive Assistant. (Docket Nos. 122-2 { 4,

16; 144-1 1 4, 16.) At some point in 2009 or 20R@&intiff's title waschanged to Assistal

Underwriter* (Docket Nos. 122-2 | 16; 144-1 § 16.) In March 2013, Plaintiff's title was cha

® Plaintiff clarifies, without denying, Defendants’ vensiof this fact. Plaintiff performed the duties of an
Assistant Underwriter for some time before 2010ewher titled was changed. (Docket No. 144-1 1 16.)
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to Policy Specialist. (Docket Nos. 122-2 § 52; 144-1 § 520n October 7, 2013, Plaintiff wa
terminated from her position as a Policy Spkstiaat STPR. (Docket Nos. 122-2 § 99; 144
1 91.) She was fifty-siX66) years old at the time.

The origins of Plaintiff's clan derive from a series of ahges in corporate ownersh
management, and organizational structure at #f&@remployer. In 2001, Stewart Title Compa
(“STC”) purchased fifty-one percent of San Juarstddct Co., Inc.’s shares. (Docket Nos. 122
7, 144-1 1 7.) In 2010, STC purchased the remgiforty-nine percent of Plaintiff's employer
stock, which by that time was operating under aBRST (Docket Nos. 122-2 7; 144-197.)

Ownership changes also brought changesmémagement. Before the initial stg
purchase, Mr. Eusebio Dardet served as itheas of STPR until stepping down after 20(
(Docket Nos. 122-2 1 9; 144-1 § 9.) Thereafter, Rablo Dardet became President and held
role until November 2012. (Docket Nos. 122-9;9144-1 1 9.) In mid-2012, Mr. Steve Less3
(“Lessack”) was appointed Chairman of STPR&ard. (Docket Nos. 122-2 § 34; 144-1 § 34.)

Around the same time, Ms. Maritza Quezada (“Quezada”) gained an increasing dg
control over STPR’s organizational structurel alay-to-day operations. In 2005, Quezada w
Technology Integrator for STGC. (Docket §Nal22-2 T 10; 144-1 § 10.) In 2010, Quez
became STPR’s Operations Manager; where shesaweSTPR’s daily operations. (Docket N
122-2 § 15; 144-1 1 15.) Then, in 2013, Quezadanamed Vice President and General Manj
for STPR. (Docket No. 122-2 | 6844-1 1 68.) This title broughhe added responsibility g

overseeing all STPR personnéDocket No. 122-2 § 69; 144-1 § 69.)

* Plaintiff denies the reason for the title change, while implicitly admitting the fact that her title change
(See Docket No. 144-1 1 52.)
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STPR’s new management implemented a nundfechanges relatingo its operationa
structure. These changes fallariwo broad categories: (1) aiges to corporate policy aimed
streamlining procedures and incseay efficiency and (2) a reducoti in force that took place @
October 7, 2013 (“October 2013 RIP).

Many aspects of the changes to STPR’s corporate policy are undisputed. From
2013, insurance policyholder claims brought aga8¥PR nearly doubled. (Docket Nos. 122-
38; 144-1 1 38.) In response, &zada sought to stand&e the process by which STPR genera
insurance policies. (Docket Nd22-2 1 30; 144-1 1 30.) Chandeshe corporate organization
structure at STPR included, amonther things, (i) establishing uniform protocol for issuin
insurance policies; (i) eliminating “Assistangositions, including theAssistant Underwrite
position; (iii) limiting underwriting duties to Pueriico licensed attorneys; and (iv) creating
Policy Specialist position. (Docket Nos. 122-2 § B&4-1 1 36.) All four of these changes w
implemented to reduce policy errors, thereby reducing policy claims, and ultimately making
more profitable. (Docket Nos. 122-2 T 39; 14%-39.) For example, STPR limited underwriti

duties to attorneys in March 20H3 an attempt to reduce the rigk error in policy drafting

(Docket Nos. 122-2 1 39; 144-1 1 BRlaintiff contests the afttiveness—but not the existence

of these corporate policy charsge(See Docket No. 144-1  36.)

As a result of the ownershimanagement, and organizatioshbnges at STPR, Plaintiff
role changed as well. As assistant Underwriter, Plaintif§' duties encompassed a variety
tasks relating to receiving pojicequests, document review goduction, and closings. (Dock

Nos. 122-2 | 18, 19; 144-1 1 18, 19.) All of thémsks were performed with a view towal

® Plaintiff purports to dispute the existence of the October 2013 RIF. (Docket No. 144-1 § 84.) Howe
Plaintiff does not deny the fact that seventeen (17) STPR employees were laid off on October {[D@EK No.
144-1 1 91.) Therefore, the existencehaf October 2013 RIF is deemed admitted.
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assisting STPR’s Underwriters. Occasionally, Plaintiff's rgmnsibilities as an Assista
Underwriter included client contact. (Dockdbs. 122-2 18; 144-1 § 18.) Plaintiff repor

directly to STPR’s Presiden{Docket Nos. 122-2 § 17; 144-1 § 17.)

Nt

ed

In March 2013, Plaintiff was reassigned to @ieSTPR’s newly-created Policy Specialist

positions. (Docket Nos. 122-2 § 52; 144-1 § 52.) MRmlicy Specialist positions were created
total. (Docket Nos. 122-2 | 53; 144-1 § 53.) Adolicy Specialist, Rintiff's day-to-day
responsibilities largely remained the same: soeived and reviewed commercial and reside
policy requests. (See DaetkNos. 122-2 1 59-6144-1 1 59-61.) Likewis®laintiff's salary as
a Policy Specialist remained the sanfPocket Nos. 122-2  55; 144-1 § 55.)

However, Plaintiff's role at STPR changedthree ways as a rdswf the March 2013
demotion: (i) Plaintiff no longer lobdirect client contact; (ii) Platiff did not attend closings; an
(i) Plaintiff was reclassified as a non-exengphployee. (Docket Nos. 122-2 |1 61, 63; 144-
61, 63.) As a non-exempt employee, Plaintiff was irequo clock in and ock out of work every
day. (Docket Nos. 122-2 | 6444-1 | 64.) These e changes applied @l four Policy
Specialists. (Docket Nos. 122-2 1 67; 144-1 1 67.)

On October 7, 2013, Plaintiff was terminatednfr her position as Rolicy Specialist a
STPR. (Docket Nos. 122-2 1 9944-1 191.) On that day, atdb of seventeen (17) STPH
employees were terminated. (Docket Nos2-229 99; 144-1 T 91.) Age was not a fag

considered by STPR during the October 2013 RIF. (Docket Nos. 122-2 T 100; 144-1

in

htial

L1

|
R
tor

T 91.)

Quezada determined that personnel reductions werecessary cost-cutting measure in light of

STPR’s financial status at the time. (Seeckmt Nos. 122-2 § 81, 82, 89; 144-1 1Y 79,

Quezada recommended specific workforce reductions to Lessack, which Lessack then

35.)

nccepted




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

Civil No. 14-1534 (GAG)

and implemented. (Docket Nos.2t2 [ 87; 144-1 |1 83.) Aft©ctober 7, 2013pnly fourteen
(14) employees remained employed by STRBRocket Nos. 122-2  99; 144-1 1 91.)
As part of the October 2013 RIF, Quezada determined that the Policy Specialist g

could be eliminated, and those duties reassigned to other positions within STPR. (Doch

osition

(et Nos.

122-2 1 97; 144-1 1 90.) Quezada viewed the P@&8jmycialist position as expendable due {o a

decrease in the volume of pgliorigination requests at STPR. (Docket Nos. 122-2 § 95; 1

1 88.) Accordingly, Policy Specialist duties were reassigned to othetingx®sitions at STPR.

(Docket Nos. 122-2  96; 144-1 | 89.) Of tberfPolicy Specialists, Plaintiff and Ms. Norr

Figueroa (“Ms. Figueroa”) were terminated, whilee other two employeesere reassigned o

other roles. (Docket No422-2 1 104-08; 144-1 11 93, 94.)

Plaintiff contests the validityf the October 2013 Rl First, Plaintf argues that the

October 2013 RIF was merely a rouse becauseast not in writing. (Docket No. 144-1 | 84
Second, Plaintiff demonstrate®me factual evidence showinige October 2013 RIF was n

justified based on STPR’s financial conditiond. 1 For example, Plaintiff notes a March 20

44-1

na

14

)
ot

13

employee bonus, corporate dividends, a December 2013 Christmas bonus and party, and

attendance by STPR employees at a mortd@ae convention. (Docket Nos. 122-2 1 154, 1
160, 162; 144-1 11 136, 139, 141, 142))
Additionally, Plaintiff draws on specific actionsomments, and events to support her

discrimination and hostile work environment claimBlaintiff was never subjected to any ags

57,

age

bist

remarks during the entire course of her twenty-{@4) year employment at STPR. (Docket Nos.

122-2 9 117; 144-1 1 101.) However, at somatpioi 2013, Lessack met with STPR employ
and made a comment about “cleaning house.” Asfffailescribed it, Lesack stated: “the office

was like a house and when you ddeanup of that housgou take all the finiture out, you clearn
9
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you fix, you paint the house, ancethyou bring back into the housdnat works.” (Docket Nos.

122-2 1 121; 144-1 7 101; see also Docket No. 122-3 at 227.)

Following the October 2013 RIF, some employeese retained at STPR as Attorney

Underwriters. Plaintiff is not an attorney{Docket Nos. 122-2  142:44-1 § 125.) Both Ms.

lleana Corral and Mr. Roberto Segarra were retained at STPR after the October 20

(Docket Nos. 122-2 11 143, 14444-1 11 126, 127.) Both M€orral and Mr. Segarra a

attorneys licensed to practice in PuertodRi€¢Docket Nos. 122-8 143, 144; 144-1 11 126, 12f.

Ms. Corral is younger than Plaintiff;, Mr. Segarrasis years older than PHiff. (Docket Nos.
122-2 1 143, 144; 144-1 Y 126, 127.)

Additionally, Plaintiff allegeghat two younger, less experiencemhployees were retaing
at STPR after Plaintiff's 2013 termation. (Docket Nos. 122-21B5; 144-1 § 119.) Ms. Grisel
Rodriguez (“Ms. Rodriguez”) ral Mr. Orlando Rodriguez (“MrRodriguez”), who were bot
appointed as Policy Specialists at the same time as Plaintiff, wereetkti®S TPR following th

October 2013 RIF. (Docket Nos. 122-2 1153, 1B%-1 1 53, 119.) Unlike Plaintiff, M

Rodriguez had a license to sell insurance froemRberto Rico Insurance Commissioner. (Do¢

No. 122-2 1 106, 107; 144-1 1 93, 944r. Rodriguez was retained agll; he returned to hi
previously held position. (Docket Nos. 122-20B; 144-1 1 94.) Seniority was not a determir]
factor in Quezada’s decision to terminate Rifi (Docket Nos. 122-2  84; 144-1 1 119.)

Plaintiff also claims she was subject to harassment by Quezada based on a series

at work. Specifically, Quezada (i) emailed Pléirhbout work duties; (ii) changed the offi¢

locks without providing Plaintiff a key; (iii) eluded Plaintiff from reetings; and (iv) onc

10

13 RIF.
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Plaintiff mistakenly thought Quezadead locked Plaintiff in the offic®. (Docket Nos. 122-2
165; 144-1 1 143.) Quezada’s emaisre sent to all four Moy Specialists, and general
contained either work instructiorts inquiries as to the dutigbe Policy Specialists performe
(Docket Nos. 122-2 | 166; 144-1 | 144.) Quezedanged the office locks and provided
office key to two employees, bdid not provide Plaintiff a ke (Docket Nos. 122-2 {{ 169, 17
172; 144-2 1Y 146, 148.) Quezada did not include Plaintiff in three (3) or four (4) me

(Docket Nos. 122-2 § 175; 144-1 § 150.) Finadly,one occasion, Quezada closed the office

the evening while Plaintiff wasiltat work. (Docket Nos. 122-1 180; 144-1 § 152.) Plaintiff

was not, in fact, locked in the officé Docket Nos. 122-2 § 181; 144-1  152.)

Following her October 7, 2013 termirat| Plaintiff filed an Equal Employmel

the
1,
etings.

for

nt

Opportunity Commission (“EEOC”) claim alleging age discrimination. (Docket Nos. 122-2 { 113;

144-1 § 97.) This was Plaintiff's first complairelating to age discrimination or harassment

against her employer. (Dodkdos. 122-2 1 112; 144-1 1 97.)
On August 31, 2015, STPR permanently closedpisrations and terminated its remain
twelve employees. (Docket Nos. 122-2 1 111; 144-1 1 96.)
II. Standard of Review
Summary judgment is appropriate whenhé't pleadings, depositions, answers
interrogatories, and admissions ole fitogether with the affidavitsf any, show that there is n
genuine issue as to any material fact and theatrtbving party is entitled ta judgment as a matt

of law.” Celotex Corp. v. Catrett, 477 U.S. 317, 322 (1986); see®. Qv. P. 56(a). “An issus

® Plaintiff responds that these four events are $drae as denied.” (Docket No. 144-1 § 143.) Then,
Plaintiff essentially reiterates the same four events witbitation to the record, adding “Quezada withdrew from
[Plaintiff]l many of the duties of her position which she had had for more than tweatyefars, among others.” Id.
The Court deems Defendants’ Statement of Unctedddaterial Fact § 165 as admitted. Se€ilz. R.56(e) (“the
court may disregard any statemenfaift not supported by a specifitation to record material.”).
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t

is genuine if ‘it may reasonably be resolved in fagbeither party’ at trial, . . . and material if
‘possessles] the capacity to swhg outcome of the litigation undtre applicable law.”_lverson

v. City of Boston, 452 F.3d 94, 98 (1st Cir. 20(@jteration in origingl (internal citationg

omitted). The moving party bears the initial burd# demonstrating the lack of evidence|to
support the non-moving party’s caseCelotex, 477 U.S. at 325:The movant must aver an
absence of evidence to support the nonmovingysadase. The burden then shifts to the
nonmovant to establish the existeméat least one fact issue whishboth genuine and material.”

Maldonado-Denis v. Castillo-RodrigueZ3 F.3d 576, 581 (1st Cir. 1994).

The nonmovant may establish a fact is genuimeljispute by citing particular evidence|in
the record or showing that either the materiaisdcby the movant “do nastablish the absence [or
presence of a genuine disput,that an adverse partyroet produce admissible evidence|to

support the fact.” Ep. R. Qv. P. 56(c)(1)(B). If te Court finds that somgenuine factual issue

remains, the resolution of which could affec¢ thutcome of the case, then the Court must deny

summary judgment. Anderson v. LibelLobby, Inc., 477 U.S. 242, 248 (1986).

When considering a motion for summary judginehe Court must view the evidence|in

the light most favorable to the nonmoving party and give that party the benefit of any and all

reasonable inferences. Id. at 255. The Court doesnake credibility determinations or weigh
the evidence. Id. Summary judgnt may be appropriate, howeviithe nonmoving party’s cade
rests merely upon “conclusory allegations, imphdbanferences, and unsupported speculatipn.

Forestier Fradera v. Municipgliof Mayaguez, 440 F.3d 17, 21s{ICir. 2006) (quoting Benoit V.

Tech. Mfg. Corp., 331 F.3d 166, 173 (1st Cir. 2003)).

12
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V. Legal Analysis

A. ADEA: Age Discrimination Claim

The ADEA forbids an employer from disagsng an employee loause of her agge

29 U.S.C. § 623(a)(1); Bonmft-lgaravidez v. Int'l Shippingorp., 659 F.3d 120, 123 (1st Cir.

174

2011). To prevail on an age discrimination iwlainder the ADEA, an employee must show that

age was the but-for cause of his or her tertronaby a preponderance of the evidence. Gross v.

EBL Fin. Servs., Inc., 557 U.S. 167, 176 (20@xyz v. Bristol-Myers Squibb Co., 699 F.3d 563,

571 (1st Cir. 2012). Where the employee lacksdlievidence, the Couassesses circumstant

evidence of age discrimination through the Maell Douglas burden-sting framework.

Bonefont-lgaravidez, 659 F.3d a23 (citing_McDonnell Dougla€orp. v. Green, 411 U.S. 79

802-05 (1973)).
In the first stage, Plaintiff bears the bundef establishing all four elements of thema

facie case, namely: (1) she was at least forty years old at the time of the alleged

adverse

employment action; (2) she was qualified for gusition she held; (3) she suffered an adverse

employment action; and (4) the employer lafided the position, thereby demonstrating the

continuing need for those services. Boneforirdgidez, 659 F.3d at 124 (citing Velez v. Thermo

King de P.R., Inc., 585 F.3d 441, 447 (1st Z009)). In the second stage, the burder

production shifts back to defendant “to artid¢ala legitimate, nondiscriminatory basis for
termination.” _Cruz, 699 F.3d at 571. Once defendats forth a non-discriminatory basis for
employment action, the fierence raised by thprima facie case dissolves and the final burg

transfer occurs._Mesnick v. Gen. Elec. Co., 858d 816, 823 (1st Cir. 199{8iting Freeman v

Package Mach. Co., 865 F.2d 1331, 1336 (1st Cir. 1988)).
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In the final stage, plaintiff must showetlreason given for the discharge is “merel
pretext for impermissible age discriminationCruz, 699 F.3d at 571. To make a showing

pretext, plaintiff must “elucidat specific facts which would enabdejury to find that the reasd

given is not only a sham, but a sham intentiedcover up the employs real motive: age

discrimination.” _Meléndez v. Autogermantc., 622 F.3d 46, 52 (1s€ir. 2010) (quoting

Mesnick, 950 F.2d at 824). Plaffitmust do more than disputee legitimacy of the employer
asserted justification; he must also offer evide “of the employer’s discriminatory animu

Vega v. Kodak Caribbean, 3 F.3d 476, 479 (1st1883) (citing_ Hazen Paper Co. v. Biggins, §

U.S. 604, 610 (1993)) (“liability under the ADE#epends upon whether age ‘actually motivg
the employer’s decision’ and [theourt] [hesitates] to infer age-based animus solely ‘from
implausibility of the employer’s explanation.’).

Plaintiff alleges two instances of agescimination by Defendants: (i) her March 20
demotion and (ii) her October 2013 termipati Each event is analyzed in turn.

1. March 2013 Demotion

Plaintiff first alleges that Defendants unlawfullijscriminated against her in violation
the ADEA when she was reassigned from an Asdigladerwriter to a Policy Specialist in Mar
2013. The parties agree Plaintiff satisfithe first two elements of tipgima faciecase: she wa
fifty-five years old at the time of the Mar@013 demotion and she met STPR’s legitimate
expectations as an Assistant Underwriter. Deé#at argues Plaintiff cannot establish either
third or fourth prong of thprima faciecase.

The third prong of therima facie case requires that Plaintghow she suffered an advel
employment action._ Cruz, 699 F.3d at 571. Alvesse employment action may be either

actual or constructive disarge. _De La Vega v. San Juatar, Inc., 377 F.3d 111, 117 (1st C
14
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2004) (citing_Gonzalez v. El Dia, Inc., 304 F.3d 68, n.5 (1st Cir. 2002)).To show that he

March 2013 demotion was a constructive dischaRlaintiff must showher working condition$

were so unpleasant that a reasonable person ipdséron would have felt compelled to resig
De La Vega, 377 F.3d at 117.

Plaintiff cannot establish her March 2013 déimo was an adverse employment acti
When Plaintiff was reassigned, she maintainedl game salary and performed largely the s
work. (Docket Nos. 122-2 1 55, 59-61; 144-1 {158561.) Other than reseng a new job title,
Plaintiff's duties only changed in two meaningfulysa(i) direct client ontact was eliminated ar
(i) she was reclassified from an exempntm-exempt employee. (Docket Nos. 122-2 | 61
144-1 11 61, 63.) The loss of client contact is emmdugh to show constructive discharge.

Velazquez Fernandez v. NCE Foods, Inc., 405 F. Supp. 2d 179, 192 (D.P.Raf2d0&)b nom

Velazquez-Fernandez v. NCE Foods, Inc., 476 F.G6Cir. 2007) (plaintiff could not establig

the prima facie element of adverse employment action under the ADEA when plair

reassignment eliminated all client contactMoreover, her reclassifation as a non-exem

employee was not an adverse action. SeeeM®bRivera v. DHL Gibal Forwarding, 762 H.

Supp. 2d 397, 406-07 (D.P.R. 2011) (where reclassditdtom exempt tanon-exempt employe
was not an adverse action forrataliation claim). Thereforethe terms of Plaintiff's 201}
demotion to a Policy Specialist did not affectadter her conditions admployment. Accordingly
Plaintiff cannot show the 2013 demotimas an adverse employment action.

For the sake of completeness, thai€addresses the fourth prong of firana faciecase.
This final prong asks whether the employater filled the emploge’s position, thereb

demonstrating a continuing need for those isesr _Bonefont-lgaravidez, 659 F.3d at 1

Defendants argue STPR had no continuing neethéoAssistant Underwriter position. Howev
15
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Plaintiff's main responsibilityas both an Assistant Underwritend a Policy Specialist, was o
assist STPR’s underwriters in preparing polici@3ocket No. 122-2 § 61.) Though Plaintiff’s jpb
title changed, her responsibilitieid not. Therefore, by transferring Plaintiff to the Poljcy
Specialist position, STPR demonstratectdatinuing need for Plaintiff's services.

Stage two of the burden-stifg framework requires themployer “to articulate i

>

legitimate, nondiscriminatory basis for the teration.” Cruz, 699 F.3d at 571. Defendants clear

this hurdle easily. STPR’s legitimate bussereason for reassigning Plaintiff as a Policy

Specialist was to increase efficiency by esshithg a more streamlined process for recei\
policy requests and issuimpglicies. (Docket Nosl22-2 § 30, 36; 144-1 30, 36.)

In the final stage of the bden-shifting framework, Plairiti must put forth sufficient
evidence for a reasonable faatder to conclude the employer’siification was mere pretext and

the true motive was age discrimiim. Meléndez, 622 F.3d at 52t{og Feliciano de la Cruz V.

El Conquistador Resort & Country Club, 218 F.3db61(1st Cir. 2000)). Even if Plaintiff had

established grima facie case of age discrimination arngi from her March 2013 demotion
Plaintiff's claim nevertheless fails because shenot show the Policy 8pialist reassignment was
the result of STPR’s age-based animus.

Plaintiff does not point to a single statermeslating to age. (Bcket Nos. 122-2 T 117;
144-1 § 101.) Instead, Plaintiff attempts tow pretext by Lessack’discussion of cleaning
house at STPR. As Plaintiff recalls, Lessadll:sahe office was like a house and when you do a
cleanup of that house, you take all the fumgtout, you clean, you fixjou paint the house, and
then you bring back into the haus/hat works.” (Docket No4.22-2 1 121; 144-1 1 101.) On |ts
face, Lessack's comment has everything to dth idefendants’ legitimate business plan|to

increase efficiency, and nothingdo with discrimination on the basi$ age. At worst, Lessack|s
16
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comment is ambiguous, which is insufficient toow discriminatory intent._ See Gonzalez, 3

F.3d at 69-70 (where repeated ambiguous rkesndy multiple parties did not show a

discriminatory intent); Speen v. Crown ClotgiCorp., 102 F.3d 625, 636 (1st Cir. 1996) (findi

a statement regarding plaintiff's age ambiguaus] therefore insufficient to prove employe

discriminatory intent). No reasonable faaider could conclude that Lessack’s comment a

cleaning house was actually a comment reveddefgndants’ age-based discriminatory animus.

A reasonable fact-finder could not conclude Plaintiff establishegrihea faciecase for
age discrimination arising from her 2013 demotidnd even if Plaintiff had established thema
facie case, the record does not reflect sufficient evidence for a reasonable fact-finder to d
the true motivation for Plaintiff's 2013 demoiti was discrimination on the basis of age.

2. October 2013 Termination

Plaintiff also claims ADEA age discrimitian arising from hefOctober 2013 termination.

Once again, we apply the McDonnell Douglasdem-shifting framework. _Collazo v. Bristg

Myers Squibb Mfg., Inc., 617 F.3d 39, 46 (1st.(A010) (citing_McDonnell Douglas Corp.

Green, 411 U.S. 792, 802-04 (1973). Tperties agree the first thrgwima facie prongs arg
satisfied: (i) Plaintiff was over forty (40) yearsdpl(ii) she met STPR’$ob expectations as
Policy Specialist; and (iii) she suffered an adverse employment action when she was termi
October 7, 2013. The parties dispute whethamRff has satisfied the fourth prong of thema
faciecase.

Generally, the fourth prong is met wherm tbmployer sought a younger replacement

similar qualifications. _Mesnick950 F.2d at 823. However, a reduction in force, by definif

seeks to reduce the overall sizkthe employer’'s workforce angiay not involve the hiring of

replacements. Accordingly, the fourth prong of phiena faciecase is modified in the context of
17
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reduction in force, where a plaifh must show either (i) younggpersons were retained in t
same position, or alternatively, (ii) the employdnestvise did not treat age neutrally. Curriel

United Techs. Corp., 393 F.3d 246, 254 (1st 2004) (citations omitted); see also Hidalgo

Overseas Condado Ins. Agencies, Inc., 120 B2®] 333 (1st Cir. 1997); Mercado v. Cooperal

de Sequros de Vida de P,R26 F. Supp. 2d 96, 102 (D.P.R. 2010).

In this case, no younger person was retained in Plaintiff's position. Rather, Pla
employment position as a Policy Specialist was iebted altogether. (Docket Nos. 122-2 |
144-1 9 90.) Two former Policy Specialists—M®&dRguez and Mr. Rodriguez—were retained
STPR following the October 2013 RIF, albeitnew roles. Ms. Rodriguez was retained &
reassigned because, unlike Plaintiff, she hadlicense from the Puerto Rico Insuraf
Commissioner allowing her to sell insurand®ocket Nos. 122-2 11 106, 107; 144-1 | 93,
Ms. Rodriguez was fifty-six (56at the time. (Docket Nosl22-2 § 109; 144-7 95.) Mr.
Rodriguez was retained and reassigned to hesigusly held business development positi

(Docket Nos. 122-2 1 108; 144-1 1 94.) Mr. Rodewas fifty (50) at the time. (Docket N

122-2 § 109; 144-1 §95.) The undisputed fatiswsthese two employees were retained i

different positions based on their additional ljications. (Docket No. 122-2 1 106, 108; 144
19 93, 94.) Furthermore, Ms. Rodriguez and Mrdijuez—ages fifty siX56) and fifty (50),
respectively—were not substantiafpunger than Plaintiff, who wasfty-six (56) at the time o

the October 2013 RIF. _See O’'Connor v. Con€dlin Caterers Corp., 517 U.S. 308, 313 (19

(an inference of age discrimination “cannot bavdn from the replacement of one worker W

another worker insignificantly younger”); sakso Williams v. Raytheon Co., 220 F.3d 16, 20

Cir. 2000) (a three-year diffemee between plaintiff and replanent was too insignificant t
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supportprima facieage discrimination). Therefore, Plaihhas not presented sufficient eviden
that younger persons were retained in the same position.

Accordingly, to satisfy the fourth prong of tpema faciecase, Plaintiff must show son|
evidence the October 2013 RIF was not age neuitnalhe context of a redtion in force, lack of
age neutrality may be shown by eiti{@ra facially discriminatorypolicy or (ii) a policy that is

facially age-neutral but “has the effect of disgnating against older persons.” Phair v. New P

Corp., 708 F. Supp. 2d 57, 65 (1st Cir. 20Ifiaoting Brennan v. GTE Gov't Sys. Corp., 150 F

21, 27 (1st Cir. 1998)). Statistlcavidence that a deiction in force dismportionately affecteq

older employees can show a lackneitrality. Brennan, 150 F.3d at 28.

The undisputed factual record shows théoDer 2013 RIF was age neutral both facig
and as applied. Defendants did net age as a factor in makingndéation decisions as part
the October 2013 RIF. (Docket Nos. 122-2  1D04-1 § 91.) Before the October 2013 R
sixty-one percent of STPR’s employees were dlierage of forty (40) (Docket Nos. 122-2
101; 144-1 1 91.) After the implementation of thedber 2013 RIF, sixtyeur percent of STPR’
remaining employees were over forty (40). (DddKkes. 122-2 1 102; 1444192.) As applied tq
Policy Specialists, Plaintiff (agefty-six) and Ms. Figueroa (agerfg-five) were terminated, whil
Ms. Rodriguez (age fifty-six) ankllr. Rodriguez (age fifty) weresaigned to new roles. (Dock
Nos. 122-2 1 106-109; 144-1 1Y 93-95.) Viewing dlvidence in the light most favorable
Plaintiff, the October 2013 RIF was both neltnaits face and as applied to Plaintiff.

In conclusion, the record demonstrates nmerwe from which a reasonable jury co
find the fourth prong of therima facie case satisfied as to dntiff's 2013 termination
Defendants did not retain a youngarson in Plaintiff's position Additionally, the October 201

RIF was age neutral both facialiypd as applied to Plaintiff.
19
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At stage two of the burden-stirfg framework, the employer must “articulate a legitimj
nondiscriminatory basis for the terminationCruz, 699 F.3d at 571. Hloyers are “free tq

terminate an employee for any nondiscriminatory reason.” Palacios v. FirstBank P.R., |

1420 (GAG), 2012 WL 3837443, at *6 (D.P.R. Sept2@12) (citing_Webber v. Int'l Paper Ca.

417 F.3d 229, 238 (1st Cir. 2005)). In this casdeba#ants have set forth evidence Plaintiff
terminated because Quezada determined theyP8fiecialist position was expendable, and th
duties were reassigned to other arg@ocket Nos. 122-2 § 97; 144-1 1 90.)

Once again, we return to the final stagehaf burden-shifting framework, where a plain
must set forth sufficient evidence for a maable fact-finder to conclude the employe
justification was mere pretexhd the employer’s true motive was age discrimination. Melér

622 F.3d at 52 (citing Feliaw de la Cruz, 218 F.3d at 6). Itithately, plaintiff's burden is tg

show thebut-for cause of her termination was age. Ve84 F.3d at 448. Plaintiff's evidence
pretext falls into three categories: (i) less senior employees were retained following the {

2013 RIF; (ii) the entire October 2013 RIF wasustified; and (iii) Lessek’'s statement abod

“cleaning house” at STPR. (See Docket Nos. 122-2 1 124, 134, 145; 144-1 11 108, 118, 1

First, Plaintiff argues STPR’s retention of @imyees with less seniority demonstrates

termination was the result of age-based rifisioation. Plaintiff’'s seniority argumer

nte,

No. 11-

vas
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iff

dez,

of
Dctober
it
28.)
her

it

misunderstands the ADEA’s age discriminatioaltpbition. The “ADEA does not stop a company

from discharging an employee for any reasair (br unfair) or for no reason, so long as
decision to fire does not stem from the persaje.” _Mesnick, 950 F.2d at 825. Plaintiff n
well have been the best, most senior Pol8pecialist at STPRthough Defendants prese

evidence to the contrary). Neuegtess, it does not follow that Plaintiff was terminated due tg
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age, especially when Ms. Rodrigugifty-six years old) and Mr. Rodriguez (fifty years old) w¢

retained in other capacities, while Ms. Figuee (forty-five years old) was terminated.

Plaintiff argues the Octobe2013 RIF was unjustified. [IRlaintiff's view, Defendants

“alleged that [the October 2013 RIF] was for eaomoreorganization but #gt she did not belieyv
that.” (Docket No. 144-1 § 128.) Plaintiffalvs on evidence of bonuses and other sign

economic prosperity, none of which address thecisdipretext. (See Docket Nos. 122-2 11 1

D

e
s of

o4,

157-164; 144-1 Y 136, 139-142.) davif STPR’s business were rock-solid, reorganization

remains a non-discriminatory basis for termingtemployees. Plaintiffevidence does not sho
the reason for Plaintiff's termination whsr age See Hidalgo, 929 F. Supp. at 561 (“[flinang
evidence suggesting that a decision, in hindsigiaty not have been prudent is not evidenc
improper motive; the ADEA is not violated by errons or even illogical busess judgment.”).
Plaintiff draws on Lessack’s conamt about “cleaning hoa%to show pretetx As Plaintiff
recalled, Lessack stated: “the office was likeoade and when you do a cleanup of that house
take all the furniture duyou clean, you fix, you pdirthe house, and thgmu bring back into th¢

house what works.” (Docket Nos. 122-2 { 1244-1 T 101; see also 122-3 at 227.) Less4q

comment was not explicitly related to an ageny aay. Even if it implidly related to age, an

isolated comment like Lessack’s does not shaserdninatory intent._See Lehman v. Pruden

Ins. Co. of Am., 74 F.3d 323, 329 (1st. Cir. 1996ijgblated, ambiguous remarks are insufficig

by themselves, to prove discriminatory intent.”)

Taken together and viewed in the light méstorable to Plaintiff, the record does 1
reveal sufficient evidence for a reasonable fact-finder to conclude Plaintiff satisfigihtlacfacie
case for either her 2013 demotion claim or her 20d8it&tion claim. Even so, a reasonable f;

finder could not conclude either the 2013 dewmmwtor the 2013 termination were the result
21
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Defendants’ discriminatory age-based anim@&ee_LeBlanc v. Great Am. Ins. Co., 6 F.3d 836,

842-43 (1st Cir. 1993) (compiling cases requiring ene of discriminatory animus to constitlite
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a showing of pretext aummary judgment).

For the reasons set forth above, the C&RANTS Defendant’'s Motion for Summary

Judgment as to Plaintiff's age dignination claims under the ADEA.

B. ADEA: Hostile Work Environment Claim

The First Circuit has recognized hostile wearkvironment claims as actionable under

ADEA. Collazo v. Nichaton, 535 F.3d 41, 44 (1st Cir. 2008). To succeed in an ADEA h

the

Dstile

work environment claim, a plaintiff must show) @he is a member of the class protected by the

ADEA,; (2) she was subjected to unwelcome banzent; (3) the harassment was based on ag

e; (4)

the harassment was sufficiently pervasive or severe so as to alter the conditions of the plaintiff's

employment and create an abusive work enviemim(5) the behavior was both subjectively and

objectively offensive, such that a reasonable @ersould find it hostile oabusive; (6) that th
plaintiff found it hostile orabusive; and (7) some basis for eayelr liability has been establishg

See Gutierrez-Lines v. P.R. Elec. & Powarth., 751 F. Supp. 2d 327, 341-42 (D.P.R. 20

(citing O’Rourke v. City of Providece, 235 F.3d 713, 728 (1st Cir. 2001)).

Hostile work environment claims are highly fact specific and not apt to mathem

precision. _Harris v. Forklift Sys. ¢n, 510 U.S. 17, 22 (1993). Coudzamine the tality of the

circumstances, including “the fregncy of the discriminatory condridgts severity;whether it is
physically threatening or humiliating, or a mere offensive utterance; and whether it unrea
interferes with an employee’s work performandg. at 23. “Simple teasing,” offhand commen
and isolated incidents (unless extremely seriouk)”not create a hostile work environme

Faragher v. City of Boca Raton, 524 U.S. 7788 {1998) (quoting Oncale v. Sundowner Offsh
22
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Servs., 523 U.S. 75, 82 (1998)). At the summadgjnent stage, “[tjhe Cots function is one of
screening to determine whethewn particular facts, a reasdm@ jury could reach such

conclusion.” _Noviello v. City of Boston, 398 F.3d 76, 94 (1st Cir. 2005).

Plaintiff was not subjected to any explicithgeist remarks during her twenty-four (2
years at STPR. (Docket Nos. 122-2 1 117; 1441D1.) Reasonable minds may differ about
true intent behind Lessack’s statement about “cleaning house” at STPR. Regardless of t
attributed to Lessack's comment, the commeonin its face—was not sufficiently severe 3

pervasive so as to alter the cdratis of Plaintiff's work environment. _See Gutierrez-Lines,

F. Supp. 2d at 342 (finding repeated comments nglat plaintiff's age insufficient to meet th
required level of severity and pervasivenedsgssack’s “cleaning house” comment is insuffici
to establish an ADEA hostilwork environment claim.

Plaintiff also claims she was subject to harassment by Quezada based on a series

at work. Specifically, Quezada (i) emailed Pldfndbout work duties; (ii) changed the offi

locks without providing Plaintiff a key; and {iiexcluded Plaintiff frommeetings. (Docket No$

122-2 1 165; 144-1 | 143.) Additionally, Plaintiffcalls an instance in which she (erroneou
thought she had been locked in the office. Id.weker, Plaintiff fails toconnect these events

any harassing treatment relatity age. _See Gutierrez-Lineg51 F. Supp. 2d at 342 (whe

evidence of restricted phone access, additiosalgaments, exclusion from work events, :

sarcastic remarks bore no conneatito plaintiffs age). Ingad, Plaintiff relies on her own

inferences to bridge the gap between thesatsvand a hostile work environment claim.

a
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Quezada’s emails were sent to all four BolBpecialists, and generally contained either

work instructions or inquiriesbout Policy Specialist duties(Docket Nos. 122-2 § 166; 144

1 144.) These emails derived from Quezada’s asldlaintiff's supervisor. (Docket No. 122
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1 15; 144-1 1 15.) Plaintiff may nbave appreciated Quezada’s emails, but the record conta
evidence these emails caused any impediment to Plaintiff's performance of her work duti

Lee-Crespo v. Schering-Plough Delriba Inc., 354 F.3d 34, 46 (16&tr. 2003) (“a supervisor’

unprofessional managerial approach and accomparefiforts to assert her authority are not
focus of the discrimination laws.”).

When Quezada changed the office locks, she provided the office key to two employj4
did not provide Plaintiff with a key. (D&et Nos. 122-2 1 169, 17172; 144-2 | 146, 148

Plaintiff only speculates as to why she did rexteive a key. This does not advance her hg

work environment claim. _See Caban Hernandd?hilip Morris USA, Inc., 486 F.3d 1, 8 (1st Cr.

2007) (drawing all reasonable inferences in fagbrplaintiff at summey judgment does ng
include bald assertions or rank conjecture).

Quezada did not include Plaintiff in three (8)four (4) meetings. (Docket Nos. 122-3
175; 144-1 § 150.) This type of exclusion, ihperhaps inconsiderate, does not sh

discriminatory animus._ Colén-Fontanez v. Mupdality of San Juan, 660 F.3d 17, 44 (1st (

2011); see also Zayas-Oritz v. Becton Diskin Caribe, Ltd., 968 F. Supp. 2d 463, 474 (D.}

2013). Missed meetings are the type of “oayntribulations of the workplace” that do n
constitute a hostile work enviromnt. Faragher, 524 U.S. at 788.

Finally, on one occasion, Quezada closed the®ffor the evening whel Plaintiff was still
at work, giving Plaintiff the mmentary, though mistaken, impression she had been locked
office. (Docket Nos. 122-2 {1 180, 181; 144-15R.) The record redtts no evidence Queza
knew Plaintiff was in the office, that Quezadaist was intentional, or that the reason
Quezada’s act was Plaintiff's age. Id. This type of “unsupported speallet inadmissible a

summary judgment. Forestier Fradera, 440 F.3d at 21.
24

ns no

pS. See

\"Z

the

bes, but

)

stile

Al
IOW
Cir.
P.R.

ot

in the
da

for




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

Civil No. 14-1534 (GAG)

Viewing the record as a whole in the light mtastorable to Plaintiff, the events alleged

not rise to the level necessary to sustaiairiff's ADEA hostile work environment clain.

Therefore, no reasonable faatder could find in Plaintiff's favor on this claim. The Co

GRANTS Defendants’ Motion for Summary Judgmesd to Plaintiff's ADEA hostile work

environment claim.

C. Title VIl: Retaliation Claim

Title VII prohibits workplace discrimination othe basis of race, color, religion, sex,
national origin. 42 U.S.C. § 2000e-2(a). Adumhally, the statute prohibits retaliation by
employer following an employee’s opposition tsaimination on those bases. § 2000e-3(a).

A plaintiff may present direct or circunasttial evidence of an employer’s retaliatg

conduct. Absent direct evidence, coudmploy the McDonnell Douglas burden-shifti

framework to evaluate circunasttial evidence ofetaliation. _Collazo, 617 F.3d at 46 (citi

McDonnell Douglas, 411 U.S. at 802-04plaintiff must set forth arima faciecase by showing:

(i) she engaged in a protected aityiv(ii) she suffered an adversenployment action; and (iii) thie

adverse employment action was causally conneotélte protected activit Collazo, 617 F.3d g

46. If plaintiff satisfies thgprima faciecase, then the burden of production shifts to the defer

do

Lrt

or

an

1

dant

to show a “legitimate, non-retaliatory reasdot the adverse employment action. Id. Then,

plaintiff must show defendant’s reasis mere pretext, and that tinee cause of the adverse act
was retaliatory animus. Id.

Plaintiff cannot establish eithereHirst or the third prong of therima faciecase for Title
VII retaliation. Plaintiff undertooko protected activity while emplogleat STPR. Plaintiff filed

an EEOC complaint on October 15, 2013, over a waftk her termination at STPR. (Docl

Nos. 122-2 1 113; 144-1 § 97.) Thiss Plaintiff's first complaintelating to age discrimination

25
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or harassment against her employer. (Docket N@2-2 § 112; 144-1  97Furthermore, gender

was not a factor in either &htiff's 2013 demotion to Policy ®gialist or Plaintiff's 2013
termination. (Docket Nos. 122-2  144; 144-1 1 98.)

Even if Plaintiff's 2013 demotion or heR013 termination constituted an adve
employment action, Plaintiff cannot show causatbecause she engaged in no protected ac
before either of those events. Plaintiff's EE@omplaint has no beag on her Title VII claim

because it was filed after herrt@nation. (Docket Nos. 122-2 | 113; 144-1 § 97.) As s

Ise

tivity

uch,

establishing a causal connection proves tempotailyorkable. _See Trainor v. HEI Hosp. Inc.,

699 F.3d 19, 27 (1st Cir. 2012) (recognizing theniomon-sense aspect” to retaliation causal
which necessitates that the adverse action tertifdoyee must post-datee employee’s protectg
activity).

No reasonable factfinder could findat Plaintiff has established tlpeima faciecase for]
Title VIl retaliation. Therefore, dendants are entitled to judgmexs a matter of law. The Col|
GRANTS Defendants’ Motion for Summagudgment as to Plaintiff'§itle VII retaliation claim.

D. Section 1983 Claim

Plaintiff asserts a claim undé2 U.S.C. § 1983. Section 1983 creates a cause of acti

plaintiffs alleging a governmental violation of fediy protected rights.Albright v. Oliver, 510

U.S. 266, 271 (1994). The first step in analyzing any claim under § 1983 is whether the dg

acted under color of state law. Rdtwv. Taylor, 451 U.S. 527, 535 (1981).

Plaintiff admits STPR was not associateithwthe government in any way. (Docket N
122-2 | 116; 144-1 1 100.) ThereforeaiRiff's § 1983 claim fails. The CouGRANTS

Defendants’ Motion for Summary dgment as to Plaintiff's claims pursuant to 42 U.S.C. § 19

26
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E. Puerto Rico State Law Claims

Plaintiff invokes this Court’'s supplementakigdiction and asserts Puerto Rico state |aw

claims under Law 115, Law 100, Law 80, Law 37%tides 1802 and 1803, and Article Il of th

Puerto Rico Constitution. (Docket No. 21 1 215,) Defendants arguednitiff's Puerto Rico

state law claims should be dismissed with prejudicen the alternative, the Court should decline

jurisdiction over the supplementahehs. (Docket No. 122-1 at 33-34.)
Generally, dismissal of a plaintiff's federalaims well before trial will trigger th

dismissal without prejudice of any supplemerdtdte law claims. _Roduez v. Doral Mortg

Corp., 57 F.3d 1168, 1177 (1st Cir. 1995). However, in certain situations, a federal cou
retain jurisdiction over state law claims even aftendssal of all federal claims. Id. The exeraqi
of supplemental jurisdiction iSwvholly discretionary” and determmed on a case-by-case bas
with due consideration to factors such as judicial economy, convenfaimoess, and comity. Id

In this case, interests of judicial econorognvenience, and fairness pull the Court towa

1%

rt may

se

S,

rds

retaining jurisdiction. The factuaecord has been fully dewgied, discovery has closed, the

federal and state claims arise from the sammengon nucleus of operativiact, and Plaintiff has

elected to litigate in the fedértorum. See Roche v. John Haw& Mut. Life Ins. Co., 81 F.34d

249, 257 (1st Cir. 1996) (affirming thbstrict court’s discretionargecision to retia jurisdiction

over supplemental state law claims for similar oea3. For the reasons set forth below, the Court

GRANTS Defendants’ Motion for Sumany Judgment as all Puerto Rico state law claims.

1. Law 115

To allege retaliation unddraw 115, plaintiff must havéeen retaliated against by her

employer. P.RLAws ANN. tit. 29, § 194(a). In this case,aRitiff did not participate in any

protected conduct before her dismissal. #2bcNos. 122-2 § 112; 144-1  97.) Plaintiff
27
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allegations cannot sustain a claim for retalia under Law 115. See Gonzalez v. Schneider Klec.

Bldgs. Americas, Inc., No10-1876 (GAG), 2011 WL 1311742, at *5 (D.P.R. Apr. 4, 2011)

(granting defendant’'s motion to dismiss plairgiflaw 115 claim for lack of protected condyct

pre-dating any adverse employmewtion). Therefore, the CoUuBRANTS Defendants’ Motion
for Summary Judgment as to Pl#ird retaliation claim under Law 115.
2. Law 100

Law 100 is Puerto Rico’s anti-discriminatiorastte. The statute jposes civil liability on

an employer who discharges or discriminateairsgl an employee on thaasis of age, race

gender, and religion, among other things. P.Rv$ ANN. tit. 29, 88 146-15%t seq “[O]n the
merits, age discrimination claims assertedler the ADEA and under Law 100 are cotermino

Davila v. Corporacion De P.RRara La Difusion Publicad98 F.3d 9, 18 (1st Cir. 2007). “A

applied to age discrimination, [Law 100] diffefr®om the ADEA only with respect to how tf
burden-shifting framework operates.” Id.

As discussed above, thereimsufficient evidence for a reaisable fact-finder to uncove

any genuine issue of material faetating to Plaintiff’'s age disarnination claim. Therefore, the

CourtGRANTS Defendants’ Motion for Summary Judgmes to Plaintiff's Law 100 claim.
3. Law 80
Law 80 requires employers to provide canpation for at-will employees who 3§

discharged withougood cause. P.RAwsANN. tit. 29, § 185a; Ruiz-Saneh v. Goodyear Tire &

unjustified dismissal and proving actual diseal. Hoyos v. Telecorp Commc’n, Ine05 F.

Supp. 2d 199, 205-06 (D.P.R. 2005) (internal quotationited). Then, the employer must shq

174

LS.

\S

e

e

w,

by a preponderance of the evidence, the dismigaaimade for good cause. Id. Under the statute,
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good cause includes “[r]leductionsemployment made necessarydyeduction in the anticipated

or prevailing volume of produan, sales or profits at the tinoéthe discharge.” § 185b(f).

Defendants eliminated the Policy Specialistipms due to the decreased volume of pol

icy

requests at STPR. (Docket Nag2-2  95; 144-1 § 88.As a result, two Policy Specialists ware

terminated, and two others were reassigned fterdnt positions at STPR. (Docket Nos. 12

19 104-08; 144-1 Y 93, 94.) Plaintiff argues SEPihancial condition did not justify he

=

termination. (Docket No. 144-1 § 84.) Even 8@ undisputed facts show STPR’s “anticipdted

... volume of production . . . at the time of tischarge” led Defendants believe Plaintiff's

termination was necessary. 8 185b(f). Accordingly, Defendants have satisfied the requirements of

good cause under Law 80. See id.; see also H%actws v. Goldstar Transp., Inc., No. 09-1989

(GAG), 2011 WL 570280, at *6 (D.P.R. Feb. 17, 20tdismissing plaintiff's Law 80 claim 3

1

summary judgment following dismissal of plaintdffederal law claims). Therefore, the Caurt

GRANTS Defendants’ Motion for Summary Judgment as trRiff's Law 80 claim.

4. Law 379

Law 379 regulates working hours, days, overtime calculations, and compensatior).

LAwWS ANN. tit. 29, 88 271-28@t seq Plaintiff admits she is not entitled to any payments for {
worked at STPR under Law 379. (Docket Nos. 222-115; 144-1 T 99.)Therefore, the Coul
GRANTS Defendants’ Motion for Summary Judgment as trRiff's Law 379 claim.

5. Articles 1802 and 1803

P.R.

ime

A plaintiff may bring an additional claim fdortious or negligent conduct under Articles

1802 and 1803 only if the condus distinct from the conduct coneal by the specific labor lav

Santini Rivera v. Serv. Air Inc., 137 P.R. Dec. 1 (P.R. 1994).

29




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

Civil No. 14-1534 (GAG)

Here, Plaintiff has not set forihdependent grounds for a torach. As sub, Plaintiff is
barred from bringing a claim under Articles 1801 1803 because the conduct Plaintiff allege
based on the same facts that gnse to Plaintiff's causes ddction under Puerto Rico’s an

discrimination statute. RegeOrtiz v. McConnell Valdes, 714. Supp. 2d 234, 239 (D.P.R. 201

see also Blasco Figueroa v. P.R. Aquésiu®& Sewer Auth., M. 14-1395 (GAG), 2016 WI

1122003, at *8 (D.P.R. Mar. 22016) (finding plaintiff's dishility claims non-cognizable undg
Articles 1802 and 1803 because those claims drose the same facts gdaintiffs ADA and
Law 44 claims). Therefore, the COGRANTS Defendants’ Motion for Summary Judgment a
Plaintiff's claim under Articles 1802 and 1803.

6. Puerto Rico Constitution

In her complaint, Plaintiff makes referentze Article I, 88 1, 4, 6, 7, 8, and 16 of ti
Constitution of the Commonwealth Bluerto Rico. (See DockBio. 21 11 7, 15.) Additionally
Plaintiff's fifth cause of action includes an alléga of age discrimination in violation of “th
Constitution of the Commonwealth of Puerto Riconedl as other state laws regarding damag
(Docket No. 21 1 89-90.) Neither party has asklkd the merits of PHtiff's claims arising
under the Puerto Rico Constitution.

“A party may not simply throva statutory reference into aroplaint hoping to later fles

out its claim with facts in support.” Ruiz RivevaPfizer Pharm., LLC, 521 F.3d 76, 88 (1st (

2008). Yet, that is precisely whBRlfaintiff has done. Plaintiff has failed to meet even the |
basic pleading requirements for any claim under Rlnerto Rico Constitution. See id. at 87
(affirming the district court’s decision not tadress plaintiff's passingtatutory reference t
Puerto Rico state law claims when plaintiff did assert the viability of those claims in opposit

to summary judgment); Colén-Fontanez, 660 F.3dl@t(finding no error ina district court’s
30
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determination not to consider an “entirely drailated” claim). Therefore, the CoUBRANTS
Defendants’ Motion for Summary Juagnt as to Plaintiff's claims arising under Algidl of the
Constitution of the Commonwealth of Puerto Rico.
V. Conclusion

For the reasons stated above, Defendantdididor Summary Judgment at Docket N
122 isGRANTED. Plaintiff's claims are herebRISMISSED with prejudice.

SO ORDERED.

In San Juan, Puerto Rico, on this 19th day of September, 2016.

s/ Gustavo A. Gelpi

GUSTAVO A. GELPI
United States District Judge
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