Burk v. Bald

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

Bull Entertainment, et al

INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF PUERTO RICO
MARK ANTHONY BURK,
Plaintiff,
V. CIVIL NO. 14-1557 (GAG)
MATT MORCHOWER,

Defendant.

OPINION AND ORDER

The Court revisits the abowaptioned complaint arisingdm the damages Mark Anthor
Burk (“Plaintiff’) allegedly suffered as a reswf being fraudulently indted into an agreeme
with entertainment producers tdgh his idea of a reality telev program to national televisic
channels. Plaintiff initially filed suit agast Eric Paulen (“Paulen”), Matt Morchow
(“Morchower”), and Bald Bull Entertainment (“BBE"$eeking redress for fraud in the format
of a contract, breach of contract, rigghce, lack of good faith, and obstinaty(Docket No. 114
1.) In the Opinion and Order at Docket No. 38 @ourt dismissed all claims against Paulen
BBE.> Morchower remains the sole defendant.
As an affirmative defense in Morchoweranswer to Plaintiffs amended complai

Morchower asks this Court to dismiss the caakaction against himarguing that this Coul

! In his amended complaint, Plaintiff claims that Defendants are liable fdathages he suffered wh
Defendants fraudulently induced him into forming an agreement to promote his television program on

violation of Articles 1054, 1055, 1060, 1210, 1217, 1221, 1222, and 1802 of the Civil Code of Puerto Ri
LAwWS ANN. tit. 31, 88 3024, 3108-109, 3375, 3404, 3408-409, and 5154. (Docket No. 11-1.)

2 paulen and BBE moved to dismiss pursuant to Fed. R. Civ. P. 12(b)(6), where they arg
Plaintiff's amended complaint failed ttate any claim upon which relief candranted. (Docket No. 20.) TH
Court granted said motion. See Docket Nos. 37 and 73.
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Civil No. 14-1557 (GAG)

cannot exercise personal juristbhen over him. (Docket No. 31 at 8-10.) Presently before
court is Morchower’s motion to dismiss Plaintiff's amended complaint pursuasptdrRECIv. P.
12(b)(2), in which he argues the court lacksspaal jurisdiction. (Docket No. 40.) Plaint
opposed the motion to dismiss. (Docket No. 74.)

Morchower contends that he never entered amyp agreement, contita or obligation with

Plaintiff in any way and the onlgontact he ever had with PhWiff was by participating in @

conference call at Paulen’s request. (Docket4loat 8.) During that tla Morchower contend
that he merely gave Paulen dback on the sizzle reel that heviewed and told him that
believed it needed a voiceover. Id. at 9. Moreokerclaims that he never said anything al

having an agent hired for Plaintiff, particulabgcause he never entered into any agreement

Plaintiff to participate or inany way involve himself in Plaifits program. 1d. He furthey

contends that he is not currentigr has he ever beerpartner of Paulen with respect to the fg
alleged in the complaint or in any other businesmerelationships. IdLastly, Morchower move
this Court for the imposition of sanctions awai Plaintiff for filing this suit, including
Morchower’s reasons costs, expensesl attorney’s feesld. at 10.

After reviewing the pleadingand pertinent law, the CouBRANT S Morchower’s motion
to dismiss at Docket No. 40.

l. Relevant Factual and Procedural Background

Plaintiff is a former professional golf playaho succumbed to homelessness after fa
on hard times both personally apdofessionally. (Docket No. 11-1 § 10.) Prior to the f3
comprising this case, Plaintiff participatedardocumentary style telesion program, titled “Pip¢
Dream,” which chronicled his recovery fromrhelessness through the help of golf and aire
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January, 2011. (Docket No. 11-1 Y 11.) A yetar|aon or about January, 2012, Plaintiff trave
to Puerto Rico to participate in a talk with Eandita de Jesus, a ldazon-profit entity that is

dedicated to provide food and sheltethtameless individuals in Puerto Ritold. § 12. By the

end of 2012, Plaintiff and Zayasdan to film a “sizzle reel” tgpromote and attract interest |i

Plaintiff's story to eventually obtain an agreemenptoduce a television program on the mat
Id. 1 16. In March, 2013%ayas completed the sizzle redld.) Around Apil, 2013, Plaintiff
began searching for executive producers with teileminetwork contacts that would facilitate g
better ensure the possibility of obtaining an agesgnwith a network to eate the program. Id.
17. Plaintiff contacted Rden, President of BBE, to inquirettnwhether he wa interested in
being an executive producer tife project because Paulen adiged himself as having amp
experience in the field of entemanent programing._Id. § 18. Splexally, Paulen stated that H
had been part of multiple sports programming &vewhich Plaintiff undetsod to be helpful tq
fulfill his goal of obtaining a network programd.l When contacting Pan, Plaintiff suggeste
that Paulen view his compéal sizzle reel. Id. T 19.

Thereafter, on April 18, 2013, Paultsid Plaintiff that he hadeviewed the sizzle reel an
that he was going to speak with his partner, whosme he did not disclose, about whether

would agree to have BBE produce the progfatd. { 20.

% During that time, Plaintiff started to develop a television program that would succeed “Pipe O
Id. § 13. Plaintiff met Arturo Diaz (“Diaz”), who began to assist him in the development of the progra
provided Plaintiff with financial assistance during the development. Id. § 14. Plaintiff also met Migue
Garcia (“Zayas”), who is the owner and President of a company dedicated to, among other things, the p|
of video footage._Id.  15.
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* Around the beginning of May, 2013, Paulen traveled to Puerto Rico to meet with Plaintiff ang Diaz.

(Docket No. 11-1 § 21.) In this meeting, Paulen told both of them that he was an executive produc
Travel Channel program “Ghost Adventures” and that hefrersls with the president dfiat channel._Id.
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Around the beginning of July, 2013 aiitiff, Paulen, Zayas, ardivera participated in
conference call in which Zayas asked Paulehdfwas capable of ggg the program on
television network. (Docket NdL1-1 § 25.) Shortly thereaftebaulen spoke t®laintiff and
informed him that he was disappointed with the @&l that he would redé it to his liking.
(Docket No. 11-1 1 31.) Plaintiff and Zayas then s#hof the original 6otage to Paulen in th
month of January, 2014. Id. On or about 320, 2014, Diaz called Pauléminquire as td
when the new sizzle reel would be ready and étashid it would be exly by February 1, 2014
Id. 1 33. During that conversation, Diaz askallen if he was committed to the project i
Paulen answered affirmatively. Id.

Nearing the end of February, 2014, Paulen wrote to Diaz and informed him that t
reel would be ready by March 1, PDand that he wished to trawel Puerto Rico to evaluate tf
capabilities of Zayas and his coamy, with his expenses to lbevered by Diaz._Id. § 37. Tw
days before arriving in Puerto Rico, Paulen rex@dhe name of his partner to be Morchower.
1 38. Thereafter, while in Puerico, Paulen met with Plaintifiaz, and Zayas to play the ng
sizzle reel, and Diaz was satisfiedth the product. _Id. § 39. Fiwr, Paulen told them that
network could be paying upwards of $200,000.00 g@sode for the program, and conside
that they had previously settled on creating a ten-epigwdgram, the deal was wor
$2,000,000.00. _Id. Paulen then stated that e geéng to present the reel to Morchower :
confer with him the next steps. Id. § 40.

After reviewing the reel, Morchower informed iPen that he needed to add a voiceo
which Plaintiff promptly did. (Dcket No. 11-1 T 41.) On obaut April 1, 2014, Plaintiff spok
directly with Morchower for the first time, dug which Morchower told him that they had hir
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an agent to “shop the reel” and that agent emgaging all potential netwks, but the Trave
Channel was not one of the choices at that pdiht. However, Plaintiff had never sought out
agent nor agreed to have areagor manager for this projettld. 1 42.

In early May, 2014, Paulen spoke with Plaintifidatold him that they would likely have
bring another producer into theogpect, and, as such, Plaintifbeld no longer be considered
producer of the program; rathére would be credited as a casgducer. (Docket No. 11-1 9 5
51.) In that same conversationailiff asked Paulen about Zayasbll in the project and Paule
responded that Zayas was no longer a member ¢é#me and would apprecaif Plaintiff did not

bring his name up again._Id.  52. By July, 2014, Plaintiff did not hear back from |

an

[0

eN

Paulen

regarding any new shopping of the sizzle re@ocket No. 11-1 f 53-55.) Up until that time,

Paulen had done nothing to promtite project other than meet wiireenberg one time._Id. § §

Plaintiff then filed this suit, claiming #&t Paulen, his company BBE, and Morcho
fraudulently induced him into forming an agreet@npromote his television program on the fa
premise that they have extensive industry contaotsthen subsequently failed to fulfill their €

of the bargain. (Docket No. 11-1.)

> At the end of March, 2014, Diaz decided to no Emnige a part of the production team becaus
became skeptical of Paulen’s accestheonetworks. _Id. 1 43. As a réisiPlaintiff’'s economic situation wal
greatly affected._Id. T 44. Further, up to that point in time, Paulen had apparently not contacted any
any television network to get the program produced. Id. § 45. Plaintiff had entrusted Paulen exclusively
task of reaching an agreement with a network because of the representations he had made to Plaintiff
his contacts in the television industry. Id. § 46. It had begun to seem that Paulen neither had any in
pitching the program to a network nor did he have the contacts and experience that he represented t
Id.
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. Standard of Review
“Where a district court’s personal jurisdictigcontested, plaintiff[s] ultimately bear[] th
burden of persuading the court that julisdn exists.” Negron-Torres V. Verizg

Communications, Inc., 478 F.3d 19, 23 (1st 2@01) (internal quotatiomarks omitted) (quoting

Mass. Sch. of Law at Andover v. Am. Bar A$s142 F.3d 26, 35 (1st Cir. 1998). Where

Court refrains from holding an evidentiary hearing, it appliespitvaa facie standard, unde

which the Court considers “only whether the plifiiias proffered evidence that, if credited,| i

enough to support findings of alldis essential to person juristia.” Negron-Torres, 478 F.3

at 23 (quoting Boit v. Gar-Tec Prods., Inc., ¥62d 671, 675 (1st Cir. 1992)). “However, [t]
prima facie showing of personal jurisdiction must be based omrmsgdof specific facts set for
in the record. . . . In other words, [t]h@aintiff must go beyond #h pleadings and mak
affirmative proof.” _Id. (internal quotation marksnitted). The plaintiff's evidence is assumed

be true and construed in the lighost favorable to the plaintiffAstro-Med, Inc. v. Nihon Kohde

Am., Inc., 591 F.3d 1, 8 (1st Cir. 2009).

1. Discussion
It is Plaintiff’'s burden to establish theo@rt's personal jurisdiatin over any party, th
burden is on Plaintiff to satisfy under both RaeRico’s long-arm state and the Due Proce

Clause of the United States Constitutionee Negron-Torres, 478 F.3d at 24; United State

Swiss Am. Bank, Ltd., 274 F.3d 610, 618 (1st Cir. 200B8s Puerto Rico’s long-arm staty

reaches to the full extent that the Constitu allows, the court need only focus on

constitutional standards.e8& Negron-Torres, 478 F.3d at 24.
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Under the Due Process Clause, the plaihi#$ the burden of proving the existence o¢f a

court’s specific or general jurisdiction over a defendant. Id. “[A] defendant who has maintained a

continuous and systematic linkage with theufo state brings himdelwithin the genera

jurisdiction of that state’s courts in respectdib matters, even those that are unrelated tg the

defendant’s contacts with tHerum.” Phillips Exeter Acadv. Howard Phillips Fund, 196 F.3d

284, 288 (1st Cir. 1999) (citing Helicopteros Naciesade Colombia, S.A. v. Hall, 466 U.S. 408,

414 (1984)). In the absence othwa continuous and systematitkiage to the forum, a Court m

still hear a case pursuant to its specific jurigoic“where the cause of tn arises directly out

of, or relates to, the defendant’s forum-basedta&cts.” Negron-Torres, 478 F.3d at 24; see
Helicopteros, 466 U.S. at 414. Because Morchoweoistacts with Puerto Rico appear to
limited, and certainly not continuous and systemadhe court will analze his arguments und
the specific jurisdiction test.

To determine whether a Court has specificspeal jurisdition over a defendant, it mu
engage in a three-part inquiry, determining whether: (1) thenaladerlying the litigation directl

relates to or arises out of the defendant’s castadth the forum; (2) those contacts constit

py

also

be

eI

St

y

ute

purposeful availment of the benefits and protewiafforded by the forum’s laws; and (3) if the

plaintiff's case clears the fir¢tvo hurdles, the Court analyzestbverall reasonableness of {
exercise of jurisdiction in light of the principle$ fundamental fairness. Phillips Exeter, 196 H
at 288;_see Negron-Torres, 478 F&B8d4. “An affirmative findingon each of the three elemef

of the test is required to support a finding of specific jurisdiction.” Phillips Exeter, 196 F

288.
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In analyzing the relatedness prong of thist,teausation is central. Negron-Torres, 4

F.3d at 24. The First Circuit has emphasized that:

[t]he relatedness requirement is not an ogear; it is closely red and it requires a
showing of a material connection. Thiguct steadfastly reject[s] the exercise of
personal jurisdiction whenever the conti@t between the cause of action and the
defendant’s forum-state contacseems attenuated and nedt. . . . A broad ‘but-

for argument is generally insufficient. Because ‘but for’ events can be very
remote, . . . due process demands sbimg like a ‘proximate cause’ nexus.

Id. at 25 (quoting Harlow v. Children’s Hos@32 F.3d 50, 57 (1st Cir. 2005)). Such a ne

requires the claim to “arise out,adr be related to, ehdefendant’s in-forum activities,” such th

there is a demonstrable link between those in-foagtivities and the plaintiff's injuries. Mass.

Sch. of Law at Andover v. Am. Bar Ass’'142 F.3d 26, 35 (1st Cir. 1998).

As such, the Court must approach this ingwith specific and discte analyses when th
plaintiff asserts a contract claim and when he assetort claim._ld. With respect to a contr
claim, the “stereotypical inquiry tends to asketlrer the defendant’s forum-based activities

instrumental in the formation dhe contract” or in its breachld. (citing Hahn v. Vermont Lay

178

XUS

at

e

act

are

V

Sch., 698 F.2d 48, 51 (1st Cir. 1983)); Phillips Exétcad., 196 F.3d at 289. With respect to a

tort claim, the Court will “look to whether the phaiff has established causefact (i.e., the injury
would not have occurred ‘but fothe defendant’s forum-state adty) and legal cause (i.e., th

defendant’s in-state conduct gabvieth to the cause adction).” Mass. Sch. of Law, 142 F.3d

35 (citing_United Elec., 960 F.2d at 1089)ilRbs Exeter Acad., 196 F.3d at 289.

In his opposition to the motion to dismiss, Rtdf argues that Morchower’s activities
Puerto Rico were in fact “instrumental in therrf@mtion, or breach of the parties’ contrag

(Docket No. 74 at 6.) The activities Plaintiféferences is Morchower’s participation in
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conference call with Plaintiff and Paulen, and thedback he gave on Plaintiff's sizzle reel.
Plaintiff contends that, taking into consideratioe tbtality of all well-pleaded allegations in t
Complaint, the Court can reastha find that Morchower’s partipation was more than ju
feedback, considering he tookfiahative steps directed at éhformation of the contractu
relationship._Id.

With respect to the inquiry into whether kdbower’'s contacts with Puerto Rico we
instrumental in the formation of@ntract or breach thereof, in his complaint, Plaintiff alleges
Paulen unilaterally indicated thae was working with a “parén” throughout the relevant tim
period and that Plaintiff only spoke with kuhower once on a conference call with him i
Paulen. (Docket No. 11-1 11 41-42.)

As such, the Court finds th&torchower’s contacts with Puer®ico cannot be considerg

instrumental in the formation of a contract because, at the very least, there is no alleged ¢

re

that

e

hnd

bd

bnsent to

a contractual relationship between Plaintiff and Morchower. Mere consent between Plaintiff and

Paulen does not translate to consent betweenhdarer and Plaintiff. With respect to wheth
Morchower’s contacts with Puerto Rico could legarded as the proximate cause of Plaint
injuries, the Court finds that Plaintiff hasiléal to allege any duty on Morchower’s part 3
subsequent breach thereof can imputed to Morehowrlaintiff does not allege that Morchow
reached out to Plaintiff in any way, that he laay duty to him, or that any Morchower caused
injuries in anyway. Lastly, with respect to Pléfts dolo claim, Plaintiffhas failed to allege an
intentional deceit and any other factttributable to Morchower that could even remotely rela

such a cause of action. Plaintihs merely alleged that Pauledlizated that hédad a partner h
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was working with and that Morchower partiatpd in one conference call and made spme

suggestions to Paulen at onemi@bout the sizzle reel.

To further bolster the Court’s conclusion, itnigtable to mention that the First Circuit has
recognized that there is a “naliblurring of the relatedness apdrposeful availment inquiries in
cases [like this one] in which the alleged factslass tangible than physical presence.” Phillips

Exeter Academy, 196 F.3d at 289.n '$uch circumstances, an ingogicourt must determine the

extent to which the defendant elited out-of-state activity at the forum state in order to ascertain

whether the activity can be termed a contadlldt 1d. (citing Mass.Sch. of Law, 142 F.3d at

36). Unlike with Paulen, Plaintiff does not allehpat Morchower ever made contact with Plaintiff

nor did he come to Puerto Rito discuss business. As sudhbears noting that Plaintiff hgs
failed to allege a single fact that evidenceg porposeful availment opart of Morchower of
Puerto Rico’s benefits.

Therefore, because an affirmative findimn each element is required to exergise

jurisdiction and Plaintiff has failed to show thelatedness requirement, the Court need ngt go

further as to the remaining elements.

V.  Conclusion

Accordingly, for the reasons articulated above, the CBRANTS Morchower’s Motion
to Dismiss for lack of personal jurisdiction, therdbhSM 1 SSING all claims and causes of actipn
against him without prejudice.

SO ORDERED.

In San Juan, Puerto Rico this 23rd day of March, 2016.

s/ Gustavo A. Gelpi

QJSTAVO A. GELPI
10




