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1 IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF PUERTO RICO
2
3
LUISADRIAN CORTES
4
Plaintiff,
5
V. CIVIL NO. 14-1578 (GAG)
6
SONY CORPORATION OF AMERICA et.
71 a.,
8 || Defendants.
9
10 OPINION AND ORDER
11 On July 28, 2014, Luis Adrian Cortes-RamoBI&intiff”) brought this action against Sany

12 || Corporation of America, Sony ATV Music Pultliag LLC, Sony Music Holdings Inc. d/b/a Sony
13 || Music Entertainment, Sony Picag Television Inc., Sony Music &zil, and Sony Electronics Inc.
14 || (hereinafter “Defendants”), alleging dire@nd vicarious copyright infringement under |the

15 || Copyright Act of the United Stes, 17 U.S.C. 8§ 1101, the PueRmo Trademark Act, P.R.AwS

16 || ANN. tit. 10, 8§ 223, and the Lanham Act, 15 U.S.C. § 11@3ocket No. 1.) Plaintiff essentially
17 || claims that Defendants’ release of a sound reegrdnd music video of éhsong “Vida” violated
18 || his exclusive rights under the Copyright Act, 17 U.S.C. § 1101, the LaAbgrh5 U.S.C. § 1125,
19 || and the Puerto Rico Trademark Act, Act N69 of Dec. 16, 2009, as amended by Act No. 124 of
20 ({July 12, 2011. (Docket No. 1 1 33.)
21 Presently before the court is Defendants’ motion to dismiss and/or stay Plaintiff's complaint
22 || pursuant to Fed. R. Civ. P. 12(b)(22(b)(3), and.2(b)(6). (Docket No. 18 at 1.) Defendants argue

23 || that the enforcement of arbitration provisions Plaintiff agreed to is proper, which requires the court

24
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Civil No. 14-1578 (GAG)

to either dismiss the case or stay this actiorthsw any claim Plainffi elects to pursue can
arbitrated as agreed. (Dockedt.NL8 at 7-8.) Alternatively, Defend&s move to dismiss Plaintif
complaint pursuant to Fed. R. Civ. P. 12(b)(6), arguing that Plaintiff fails to state a clai
which relief can be granted. Id. at 2. Defendaito move to dismiss the case pursuant to F
Civ. P. 12(b)(2), arguing that this court lagkersonal jurisdictions ovddefendants, and pursu
to Fed. R. Civ. P. 12(b)(3), arguing improper venue.
After reviewing the pleadings and pertinent law, the cGRANTS Sony’s motion t

dismiss at Docket No. 18.

l. Relevant Factual and Procedural Background

In 2013, Sony collaborated with Enrique MartMorales, professnally known as Ricky
Martin (“Martin”) in the “SuperSong” contest (“the Contestijhere contestants would compos
record, and submit an original musical compos and an accompanying music video with t
winning composition to be sung by Martin amgluded in the 2014 FIFAVorld Cup Official
Album. (Docket No. 18 at 3.) Defendants pdsémd/or published several advertising, vide
and messages about the Contest. (DocketlMol6.) On or around mid-2013, Plaintiff becan
aware of the Contest while surfj the internet, immediately becaméenmested in it, entered it an
composed a song and recorded a video perforenahthe composition (the “Submission”). Id.
19. Plaintiff uploaded the Submission to @entest’s website on January 2, 2014. 1d. 1 23.

On January 8, 2014, Plaintiff was selected as oneeriity finalists in theContest. _Id. T 25.
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Subsequently, on January 15, 2014, Plaintiff reckiae email from a Contest representative

requesting that, in connectionittv his Submission, he sign seakdocuments before a notar

public and return the signed documents to Bra@ilocket No. 1 § 26; see also Docket No. 1§

at 14-19.) On the next day, January 16, 2014, Hfageint the documents to Brazil. Id. § 2F.
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Civil No. 14-1578 (GAG)

Further, on January 17, 2014, Plaintiff followeg@ with a confirmation email, to which h
received no reply. (Docket No. 1 T 28According to the Sony Music World Cup/FIFA
Songwriting Contest Official Rules (the “ConteRules”), the top five finalists were to b
publicly disclosed on January 20, 2014. Id. Y_@@; Bocket No. 18-1 at 27-28. Plaintiff allegs
that his Submission was selected to be utilibgdDefendants’ production managers prior
January 15, 2014, but that due to problems VAtaintiff's supplemental documentation arf
release as well as supplemental documentationawi-party contestant Elijah King, the names
the top five finalists of the Contest were ndeased. (Docket No. 1 § 30.) On January 30, 2G
the five finalists were announced and Plaintifiswet among them. 1d. § 30. The winner of t
Contest was announced on February 20, 2014,agath Plaintiff was neither mentioned nq
credited. Id.  31.

On or around April 22, 2014, Martin releasedound recording and music video of t
song “Vida”, which made Plaintiff feel surgged, disappointed, angered, and disillusior

because he alleges it was almost identical to the one he composed and created for the Co

1 33. Plaintiff suffered mental anguish from these events. Id.  33. Martin never performed at

the 2014 World Cup._Id. § 34.

Plaintiff filed this suit alleging that he wamisinformed and lured tenter and participatsg
in the Contest through false information and thedat the sole purpose obtaining a release tq
utilize his composition and creationdd. { 38. Plaintiff allege that Defendants violated hi
exclusive rights through direct and vicarious augiyt infringement undethe Copyright Act, the

Lanham Act, and the Puerto Rico Trademark Act. 1d. § 38.
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[. Standard of Review

When considering a motion to dismiss faiuee to state a claimpon which relief can beg

granted, see FED. R. CIV. P. 12(b)(6), the t@amalyzes the complaint in a two-step proce

under the current context-based “plausibilityarsiard established by the Supreme Court. 5

Schatz v. Republican State Leadership Con@®9, F.3d 50, 55 (1st Cir. 2012) (citing Ocasi

Hernadndez v. Fortufio-Burset, 6B®d 1, 12 (1st Cir. 2011) whiafiscusses Ashcroft v. Igbal

556 U.S. 662 (2009) and Bell Atl. Corp. v. Twombb50 U.S. 544 (2007)). ist, the court must

“isolate and ignore statements in the complaiat gimply offer legal labels and conclusions
merely rehash cause-of-action elementsd. 1A complaint does not need detailed facty
allegations, but “[tjhreadbareecitals of the elements of @use of action, supported by me
conclusory statements, do not suffice.” Igb&63).S. at 678-79. Second, the court must tf
“take the complaint’s wk[pleaded] (i.e., non-conclusory, n@peculative) facts as true, drawin
all reasonable inferences in tipgeader’s favor, and see if thgjausibly narrate a claim fo
relief.” Schatz, 669 F.3d at 55. Plausiblegans something more than merely possible,
gauging a pleaded situation’s pladiki is a context-specific job that compels the court to dr
on its judicial experience and common sense(clting Igbal, 556 U.S. at 678-79). This “simpl
calls for enough facts to raiseeasonable expectation that disagveill reveal evidence of” the
necessary element. Twombly, 550 U.S. at 556.

“[W]here the well-pleaded facts do not permit tloeit to infer more thathe mere possibility
of misconduct, the complaint has alleged—but & hat ‘show[n]—'that tke pleader is entitled
to relief.” Igbal, 556 U.S. a679 (quoting FED. R. CIV. P. 8(@)). If, howevey the “factual

content, so taken, ‘allows the court to draw teasonable inference that the defendant is lig

or
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for the misconduct alleged,’ the claim has facialuglbility.” Ocasio-Hernandez, 640 F.3d at ]

(quoting_Igbal, 556 U.S. at 678).

IIl.  Discussion

In their motion to dismiss, Defendants argue:tfiBt Plaintiff is precluded from asserting h
claims because he agreed to a mandatory atibitr clause in the documents he signed,;
Plaintiff fails to state a clainupon which relief can be graute(3) the court lacks persong

jurisdiction over Defendants becauthere was not a single illdgact asserted to have beg

(2)
1

n

engaged in by Defendants in Puerto Rico; andth{8 venue is improper because the only act that

allegedly occurred in Puerto Rico was the coeatf Plaintiff's contest Submission. (Docket N
18))

A. The Arbitration Agreement

In moving to dismiss Plaintiff's claims, Defendants argue ®laintiff is precluded from
asserting his claims because Plaintiff assigakdights in his Submission to Defendants a
released and covenanted noste Defendants with respect tof@edants’ use theof. (Docket
No. 18 at 11.) Plaintiff rgponds by arguing that he did not in fact agree to the arbitration c
because even though it was refert@ih the documents Plainti§igned, Plaintiff never expressl
stated he read the clause. (Docket No. 27 7 19.)

A party who attempts to compel arbitration must show that: (1) a valid agreemsd
arbitrate exists; (2) the movant estitled to invoke tharbitration clause; {(3the other party is

bound by that clause; and, (4) the claim assectades within the clause’s scope. Benitg

Navarro v. Gonzalez-Aponte, 660 F.Supp.2d 185, (I2@.R. 2009) (quoting InterGen N.V. \.

Grina, 344 F.3d 134, 142 (1st Cir.(&)). Here, the arbitration clausesection six of the Contes

Rules states:

D.
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These Official Rules shall be governbg and construed in accordance with the
laws of the State of New York, United StatdsAmerica, without regard to choice

of law principles. All actions or proceedings arising in connection with, touching
upon or relating to these Offali Rules, the breach thereof and/or the scope of the
provisions of this Section 6 shall Bbmitted to JAMS (alternative dispute
resolution provider) (“*JAMS”) for fial and binding arbitration under its
Comprehensive Arbitration Rules and Prhaees if the matter in dispute is over
US$250,000 or under its Streamlined Arbitration Rules and Procedures if the
matter in dispute is US$250,000 or less, to be held in New York, New York, in the
English language before a single arbdraivho shall be a retired judge... THE
PARTIES HEREBY WAIVE THEIR RIGHT TO JURY TRIAL WITH RESPECT

TO ALL CLAIMS AND ISSUES ARISNG UNDER, IN CONNECTION WITH,
TOUCHING UPON OR RELATING TO THIS AGREEMENT, THE BREACH
THEREOF AND/OR THE SCOPE OF THPROVISIONS OF THIS SECTION

6, WHETHER SOUNDING IN CONTRET OR TORT, AND INCLUDING
ANY CLAIM FOR FRAUDULENT INDUCEMENT THEREOF....

(Docket No. 18-1 at 31-33.) Furtimeore, section three of the deral Arbitraton Act states:

If any suit or proceeding be brought in asfythe courts of ta United States upon
any issue referable to arbitration under an agreement in writing for such
arbitration, the court, upon being satisfidt the issue involved in such suit or
proceeding is referable to arbitration undech an agreemersghall on application

of one of the parties stay the trial oethction until such arbitration has been had
in accordance with the terno$ the agreement, providirthe applicant for the stay

is not in default in proceeding with such arbitration.

9 U.S.C. 8 3. With respect to the arbitratioaude itself, the court must determine whether
claims asserted fall within the scope ofe tlarbitration clause. The Supreme Court |
acknowledged the strong federal policy in favor of enforcing arbitraigreements. See De3

Witter Reynolds Inc., v. Byrd, 470 U.S. 213, 2185). As stated abovegction six of the

Contest Rules states that “thertgs hereby waive their right tory trial with respect to all

claims and issues arising undeén, agreement, the breachetkof and/or the scope of the

provisions of this Section 6.(Docket No. 18 at 5.) This wardy is consideredroad language

because it encompasses all claims and issBesitez-Navarro, 660 F. Supp. 2d at 192. Brg

language of this nature covecsntract-generated or contraelated disputes between partig

the
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however labeled: it is immaterialhether claims are in contraat in tort. Id. (quoting Acevedo

Maldonado v. PPG Industries, In614 F.2d 614, 616 (1st Cir. 1975)).

In addition, the Supreme Court has statet the use of such all-inclusive language|i

arbitration provisions subjects adispute between the parties tbitnation as there is nothing t
limit the sweep of this language tw except any dispute or class difputes from arbitration

Int’l Union of Operating Eng’'rss. Flair Builders, Inc., 406 &. 487, 491 (1972). Each of th

alleged actions occurred as a result of the ‘fremttgenerated” relationship between Plaintiff a

Defendants created under fientest Rules. Themfe, disputes betweehe two parties relating

7

to the SuperSong Contest and/or its Rules wtalldinder the umbrella of the Contest Rules and

its section six arbitration claus&iven the broad language in the arbitration clause, as well &
federal presumption in favor of arbitration, theud finds that the disputes in this case fall ung
the scope of the Contest Rules.

Furthermore, Plaintiff's contention that heldiot admit to having read the Contest Rul{

as well as his claim that he did not receiveGloatest Rules in his subsequent email conversati

with Defendants and/or their representativespcf2t No. 1 § 19), does not meet any of {
elements necessary to find an agreement to arbitnvalid. Plaintifireceived, signed, notarizeg
and returned the Affidavit which stated that Ridi had complied with the Official Rules of thg
Contest, a copy of which was attached to tfielavit. (Docket No. 18-1.) Though Plaintif
argued the Contest Rules were atthched, a valid agreement to arbitrate is presumed even

the signed document “incorporate[s] by refererax@’arbitration provision “that may be found” i

another document, “irrespective of whethene[tparty] received a copy of the documer

containing the clause. Benitez-NavarroGonzalez-Aponte, 660 F. Supp. 2d 185, 190 (D.R.

2009) (quotingSteelmasters, Inc. v. Local Union 580 Wit Ass’n of Bridge, Structural,
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Ornamental and Reinforcing Iron Workers, 2008 312096 at *4 (E.D.N.Y 2008)). Moreovel

existence of the arbitration clause is not in digas it is clearly expressed in section six of {
Contest Rules (Docket No. 18 at 5,) and PlHimioes not argue the existence of the Cont
Rules (Docket No. 27 § 19.) Foretfe reasons, the court find tharties entered into a vali
arbitration clause, which Defendants are &dito invoke, and which Plaintiff is bound by.
Defendants have shown that they are entitlddvoke the arbitratioglause in section siX
of the Contest Rules, that Plaintiff is bound by ttlause, that the claims asserted come wit
the clause’s scope, and that the agreement is va@herefore, the court will direct the parties

proceed to arbitrate because the party compeditbgration did not waive the right to do so ai

Plaintiff has not alleged the etefice of grounds for revocation tife contractual agreement.

Benitez-Navarro, 660 F. Supp. 2d at 190 (citingnBmed Energies v. CCI, Inc., 514 F.3d 16

171 (1st Cir. 2008)); see also 9 U.S.C. § 2. Teh=nd, Plaintiff failed to show that Defendan
ever waived their ght to arbitrate. Plaintiff is, thus, bound by tharbitration clause stated i
section six of the Contest Rules.

In light of the above, and because a court magnis, rather than stay, a case when al
the issues before the court are arbitrable, the court h&RBNT S the motion to dismiss due t(
a mandatory and valid arbitration clause and DUSMISSES all arbitrable claims. See Mose

H. Cone Memorial Hosp. v. Mercury Con§torp., 460 U.S. 1, 13 (1983); see also Sea-Li

Serv., Inc. v. Sea-Land, 636 F. Supp. 750, 758 (D.P.R. 1986).

B) Plaintiff's Contract Claim

The court now turns to state contract lawctinsider Plaintiff's deceit claim. Undg

Puerto Rico law, there is no contract unless tigerél) consent of the contracting parties; (2

he
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definite object which may be the subject oé ttontract; and, (3) the cause for the obligation
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which may be established. P.Raviis ANN. tit. 31, § 3391. Furthermore, consent to a contragt is

void only if given by errg under violence, by timidation, or deceit.Tit. 31, § 3404 “In order
that error may invalidate the consent, it mustrredeghe substance of the thing, which may be

object of the contract, or thidse conditions of the same, whigmould have been principally th

cause of its execution.” Tit. 31 § 3405. “Violencer@gards to the validity of a contract exists

when, in order to exact the consamesistibleforce is used.” Tit. 31 8§ 3406. Intimidation th
would make a contract void exists when onetloé contracting parties is inspired with
reasonable and well-grounded fedirsuffering an imminent and iseus injury to his person of
property._Id. Finally, there is deceit when by wond insidious machinations on the part of t
contracting parties the otherisduced to execute a contract iat without them he would nof
have made. Tit. 31 § 3408. “In ordhat deceit may give rise toetmullity of a contract, it must
be serious, and must not have been employed lydéahe contracting paes.” Tit. 31 8§ 34009.

Plaintiff does not expressly allege nullity of the contract due to error or violg
However, Plaintiff alleges that he was misimiad and lured to enteand participate in the
Contest through false informaticand threats for the sole purgosf obtaining release to hi
compositions and creations as such. (Docket No. 1 § 36.) Hence, he seems to be claimin
Nevertheless, Plaintiff pvides no factual arguments as toatvfalse information he was lure
with, nor does he argue that false information and luring were what cause him to enter the
and agree to the Contest Rules. Therefore, Hidiats failed to make aognizable claim that the
Contest Rules constitute a voidabtntract under Puerto Rico ldvecause he entered into it as
result of deceit.

Turning to the facts of the present case, it is clear that, as pleaded, a valid contrag

between the parties. A contract is voidable (#wod unenforceable) “if a party’s manifestation

the
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assent is induced by either fraudulent or matenisrepresentation kihe other party upon which

the recipient is justified in lging.” Rivera v. Centro Medib de Turabo, Inc., 575 F.3d 10, 2

(1st Cir. 2009) (quoting Resthent (Second) of Contracts 184 (1979)). Regarding whethg

grounds for revocation of the contractual agrednesust, Plaintiff alleges he was misinforme

and lured to enter and participah the Contest through false infeation and threats for the sole

purpose of obtaining release to use his comipos and creations. (Docket No. 1 f 36.

Plaintiff, however, points tono concrete set offacts demonstrating any procedural

substantively unconscionable actsat occurred during the formation of the contract
relationship that bound Plaifitto the Contest Rules. Plaintiff agrees that he decided to ente
Contest after seeing an advertiggmfor the contest while surfinge internet. _Id. § 19. So, h
entered willingly. The documentse refers to in support of his allegation that he w
misinformed and lured to entend participate in the Contest through false information

threats contain solely an email from whatalteged to be Defendants’ representative aski
Plaintiff to confirm receipt of documents andrturn a signed copy of said documents with
twenty-four hours. (Docket Nos. 1 § 26-27; 27-Z3king these allegations as true, as the cd
must at this stage, sl statements do not poito the existence of any fraudulent statement
material misrepresentation mabdg Defendants that influencedaitiff’'s decision to enter the
Contest, nor to agree to the Contest Rulé&mply, there are no allegations of deceit th
plausibly narrate such a claim and would entRlintiff to relief. As aforementioned, nd
grounds for revocation of the contraat agreement exis Therefore, Plaintiff's argument that h
is not bound by the contractual agreement betv@aself and Defendantebause the contract i

null because it came to life under deceit fails.
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Accordingly, the court hereb@RANTS the motion to dismiss as to Plaintiff's contra|
claim under Puerto Rico law and thDkSM | SSES said claim.

C) The Copyright Claim

With respect to Plaintiff's Copyright Bht Act claim under 17 U.S.C. § 1101, Defendants

first argue that Plaintiff fails tehow that preregistration or regiation of the copyright claim wa
made, thereby precluding the civil action for coglgt infringement frombeing instituted.
(Docket No. 18 at 13.) To esta#l copyright infringement, a plaiff must prove (1) ownershig

of a valid copyright, and (2) copying of constituent elements of the work that are original.

Dev. Corp. v. Borland Int'l., Inc., 49 F.3d 807, 8itxt Cir. 1995) (citing Feist Publ’'n, Inc. V.

Rural Tel. Serv. Co., 499 U.S. 340, 361 (1991)). &rgiff must prove thathe work “as a whole

is original and that the plaintiff complied withpplicable statutory formalities.”_ Compute

Automation Sys., Inc. v. Intelutions, Inc., NI3-1292, 2013 WL 5937910, *#; see also Lotus

Dev. Corp. v. Borland Intl., Inc., 49 F.3807, 813 (1st Cir. 1995). Preregistration a

registration of a copyright claims governed by 17 U.S.C. § 411 which states that “except fo
action brought for a violation of the rights thfe author under section 106A(a), and subject
provisions of subsection (b), novitiaction for infringement of th copyright in any United State
work shall be instituted until preregistrationregistration of the copyright claim has been m3g
in accordance with this title.” 17 U.S.C. § 411(a). Plaintiff does not assert an action for vig
of rights of the author under section 106A(a)hus, the exception does not apply and his ¢
action for copyright infringement cannot be inggti until preregistration or registration of th
copyright claim has been made.

Where deposit, application, and fee requifed registration have den delivered to thg

Copyright Office in proper formral registration has been refusdide applicant is entitled tg

11
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institute a civil action for infringement if notice thereof, with a copy of the complaint, is serve
the Register of Copyrights. 17 U.S.C. § 411(&@hus, subject to certaexceptions, registratior
is a condition precedent for a court to exergis@ésdiction in an infringement case. Band

Popular de Puerto Rico v. Latin Americktusic, No. 01-1142 (GAG), 2009 WL 3428018, at

(D.P.R. 2009). Plaintiff does nollege that he preregistered m@gistered his work, nor does h
allege that he ever deposited, applied, or submitted the fee required for registration and h
refused. Plaintiff thus fails teatisfy the first step of alleging valid copyrights claim. Although
Plaintiff’'s copyright chim fails as to the first prong,dtcourt addresses the second prong.

A plaintiff bringing a copyright ifringement action must alsoqwe that the alleged infringe
copied plaintiff's copyrighted works a factual matter through direstidence, or that the allege
infringer had access to the copyrighted work and that the offending and copyrighted works
similar that the court may infer that there wastual copying (i.e., probative similarity). Se

Computer Automation Sys., Inc., 2013 WL 593794i0*7; see also Lotus Dev. Corp. v. Borlar

Int’l., Inc., 49 F.3d 807, 813 (1st KCi1995). Plaintiff does not lalge that Defendants copie

Plaintiff's copyrighted work as a factual mattemstead, Plaintiff assextthat Martin’s music

bd on

(0]

1

e

ad been

[N

are so

e

d

[oX

video for the song Vida “was almost identical’ to the one he composed and created for the

SuperSong contest, but provides aaditional factual allegation® support his claim that the

works were “almost identical’. In additioralthough Plaintiff prowdes detail as to how
Defendants obtained access to topyrighted work he does not provide facts as to how
works are so similar that the court may mflat there was factual copying (i.e., probati

similarity). Computer Automatn Sys., Inc., 2013 WL 5937910, at *7.
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For the aforementioned reasons, Plaintiff hdedao state a claim under the Copyrights A
upon which relief can be granted. Accordingly, the court heBRKNT S the motion to dismiss
as to Plaintiff's Copyght Act claim and thuBI SMISSES said claim.

D) The Lanham Act Claim

With respect to Plaintiff's Lanham Act cfaiunder 15 U.S.C. § 1125, Defendants argue 1{
Plaintiff does not allege thatis Submission and “Vida” are goods services, or that hig
Submission is a famous nkarThe Lanham Act provides:

Any person who, on or in concion with any goods or séces, or any container

for goods, uses in commerce any wordmtename, symbol, or device, or any
combination thereof, or any false dgsation of origin, false or misleading
description of fact, or false or misleading representation of fact, which—is likely
to cause confusion, or to cause mistake, or to deceive as to the affiliation,
connection or association of such persathwanother person, or as to the origin,
sponsorship, or approval of his or her gga#svices, or commeial activities by
another person ... shall be liable in gilcaction by any person who believes that
he or she is or is likely to be damaged by such act.

15 U.S.C. § 1125(a). The Lanham Act appliepg¢osons on or in connection with any goods

services. _ld. Furthermore, a dilution claim under this Actrdéfgrotection to the owner of

famous mark that is distinctive, inherentlytbrough acquired distinctiveness. 15 U.S.C. § 11

(c)(1). Additionally,a mark is famous if it is widelgecognized by the general consuming pub
of the United States as a designation of sourdbefjoods or services of the mark’s owner.
U.S.C. 8 1125(c)(2)(A). Plaintiff, aside fromahg that he is bringg an action under the 11

U.S.C. 8§ 1125, makes no factual allegations thaivshe is the owner oh famous mark for

purposes of his trademark dilutictaim. Essentially, Plaintifbrovides no arguments or facts in

support of his trademark dilutiarlaim. (Docket No. 1 1 1.)
In order to obtain the damages Plaintiff seekder the Lanham AcElaintiff must allege

that: (1) the Defendants willfully intended to teadn the recognition of the famous mark; and,

13

ct

hat

or

25

ic

15

Ul

2)




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

Civil No. 14-1578 (GAG)

Defendants willfully intended to harm the regiion of the famous mark. See § 1125(c)(5)(4
(B). Plaintiff states that hevas misinformed, and lured to eni@nd participate in the Conteg
through false information and threats fromf&wlants for the sole purpose of obtaining
release to his compositions and creations. (Dddketl f 36.) However, these statements, e
when taken as true, do not perihié court to infer more thanmere possibility of misconduct
“[W]here the well-pleaded facts do not permit the tdarinfer more than the mere possibility ¢
misconduct, the complaint has alleged—nbut it hasstaw[n]'— ‘that the pkader is entitled to
relief.” Igbal, 556 U.S. at 679 (quoting FED. RIV. P. 8(a)(2)). Plantiff does not establish

how he was misinformed or by whom, nor ddes explain how he vgalured to enter and

participate in the contest or yhom. To the contrary, Plaifitistated he saw an ad for the

contest while surfing the internabd immediately became interedtbecause he is a young art
and musician. (Docket No. 1 § 19.) Therefdhe court finds that Platiff's claim fails the
plausibility standard becausedbes not allow the court to draw the reasonable inference
defendants engaged in the misconduct allegetithus are liable to Plaintiff.

Accordingly, for the foregoing reasons, the court he@RANTS the motion to dismiss
as to Plaintiff's Lanhim Act claim and thu®IMISSES said claim.

E) The Puerto Rico Trademark Act Claim

With respect to the Puerto Rico Trademark Act ClaiRiaintiff cites to a section of the
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Puerto Rico Trademark Act, but fails to make dactual allegations that could provide the court

with a connection between Plaintiff’'s claim ane ttited authority. Plaintiff should have filed th

e

claim under Puerto Rico Trademark Act, Ath. 169 of Dec. 16, 2009, as amended by Act No.

! Defendants argue that said claim should be dismissed as it is preempted by or because it is duplicati
copyright claim. (Docket No. 18 at 16.) Section 301(a) of the Copyright Act precludes enforcement of an

e of his
y state

cause of action which is equivalent in substance to a federal copyright infringement claim. See Amador v.
McDonald’s Corp., 601 F. Supp. 2d 403, 408 (D.P.R. 2009); see also 17 U.S.C.A. § 301. However, today’s ruling

renders the court’s discussion preemption unnecessary.
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124 of July 12, 2011, which sets out the elements®fierto Rico Trademark Law dilution clain
and the applicable remedies. PLRws ANN. tit. 10, 8 223y. The Puerto Rico Trademark A
section 223y provides:

Any person who, witbut the consent of the ownef a famous mark that is
inherent or acquired, uses such mark or thae is substantially similar thereto in
commerce in Puerto Rico, shall be subject to an injunction if the use of such
famous mark or substantially similar mark is likely to cause dilution by blurring or
dilution by tarnishment of the famous mark, even when the goods or services are
different, or there is no confusion betwesuch marks, or there is no financial
injury. In such cases in which the ownettloé famous mark further proves that the
defendant had the intention of causing titin of the famous mark or of taking
advantage of its distinctive nature, thenaw of the famous mark shall also be
entitled to the remedies ebtished under § 223w of thigle, includingthe right to
request actual and statutory damagi®e profits of the defendant, and the
destruction of the goods, documents or olsj@étthe mark thus questioned, and/or
the cancellation of the registration of thark that infringes the famous mark in
any class and regardlesshow long such mark has been registered.

Tit. 10, § 223y. Still, even if Plaintiff cited theorrect section, Plaintiff makes the san
arguments in support of his Puerto Rico Trademark Act claim as those in suppq

aforementioned insufficient federal law claimsaiRtiff alleges that he was misinformed ar

lured to participate in the Contest with falsd#ormation and threats for the sole purpose

obtaining his release to his compositions andtimes (Docket No. 1 § 38.) In order to obtajn

the relief Plaintiff seeks under the Puerto Rio@demark Act, Plaintiff must allege that: (1

Plaintiff is the owner of a famousark; (2) use of such famous rkar substantially similar mark
is likely to cause dilution by btring or dilution by tarnishmenif the famous mark; and, (3
Defendants had the intention of eag dilution of the famous mark or of taking advantage of
distinctive nature._See Tit. 10, 8 223y. As with hanham Act claim, aside from stating that
is bringing an action under the &to Rico Trademark Act, Plaintiff makes no factual allegatic
that show he is the owner of a mark for pugsosf his Puerto Rico Trademark Law claim.

complaint does not need detailedtual allegations, but “[tjhreadbawecitals of theelements of a
15
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cause of action, supported by mere conclusatestents, do not suffice.” Igbal, 556 U.S.
678-79. Here, Plaintiff does not evprovide threadbare recitals tife elements of the Puert

Rico Trademark Act cause of action.

Accordingly, for the foregoing reasons, the court het8RANTS the motion to dismiss as

to Plaintiff's Puerto RicArademark Act claim and thid M1 SSES said claim.

V. Conclusion

In sum, the courGRANTS Defendants’ motion to disiss pursuant to Fed. R. Civ. R.

12(b)(6) at Docket No. 18 arldl SM1SSES all claims and causes oftamn against Defendants|.

The court need not address Defamtttamotions pursuant to pursudo Fed. R. Civ. P. 12(b)(2
and 12(b)(3) as all claims have bdair&M I SSED.
SO ORDERED.
In San Juan, Puerto Rico this 10th day of June, 2015.
s/ Gustavo A. Gelpi

GUSTAVO A. GELPI
United States District Judge
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