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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF PUERTO RICO

LUZ GONZALEZ -BERMUDE Z,
Plaintiff,
CIVIL NO. 14-1620 (PG)

V.

ABBOTT LABORATORIES PR INC.,
ET. AL,

Defendants.

OPINION AND ORDER

Plaintiff Luz GonzalezlBermudez (hereinafter “Plaintiff” or “Gonzale#i)jed this action

"4

pursuant to the Age Discrimination in Employment AADEA” or “the Act”), 29 U.S.C. 8%

[®XN

621634, against heemployer Abbott LaboratorieBR Inc. (“Abbott” or “the Company”) an
her supervisor Kim Perez (hereinafter “PereP)aintiff also raised supplemental state law
claims of age discrimination under Puerto Ricogidiscrimination statute, Law No. 100 pf
June 30, 1959 (“Law No. 1007), P.R.Aws ANN. tit. 29, § 146, et seq., as well as claimg of
retaliation under Puerto Rico’s anttaliation statute, Law No. 115 of December 209119
(“Law No. 115”), P.RLAWSANN. tit. 29, § 194aAfter denyingdefendantsmotion for summary
judgment, a jury trial was held. At the end of Rlaff's case in chiefand again before the case
went to the jury, defendantsovedfor judgment as a matter of law under Rule 50 (apfthe
Federal Rules of Civil Procedure. On botlcasions, thecourt kept the motions under
advisement.After deliberating, he jury found in favor of Plaintiff andawarded her
$4,000,000.00 ($3,000,000.00 against Abbott; $1,000,000.00 adair®erez) in

compensatory damages and $250,000.00 in back $egDocket No. 138 Pursuant to th

D

doublingprovisions of theapplicablestatutes, the court entered judgmeémtthe amount of
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$8,250,000 in bothdck-pay and emotional damages, plus $250,000 in ligieidalamages

SeeDocket No. 150.

Defendants filed several pegtdgment motions seeking various remedeamely (1)
a renewed motion for judgment as a matter of lanspant toRule 50(b) of thd-ederal Ruls
of Civil Procedure (Docket No. 163); (2)motion for newtrial or alternatively for remittitu,
under Rules 50(b), 59(a) and 59(®ocket No. 164); (3a motion for relief from judgment g
order under Rule 60 and/or motion to alter or ampriddyment under Rule 59(e) (Docket N
165). Below, the court will address the arguments defertdaraised in their motion fqg
judgment as a matter of law under Rule 500t the reasons that followhe courtDENIES

defendantsequest.

l. STANDARD OF REVIEW

Rule 50(b)} Motion for Judgment as a Matter of Law

Pursuant to Rule 50(a) of the Federal Rules oflGwocedure, if a party has been fu
heard on an issue during a jury trial and a reabtmpry would not have a legally sufficie
evidentiary basis to find for the party on that issae opposing pay may file a motion fof
judgment as a matter of law at any time beforedhse is submitted to the jury. Fed. R. Civ
50(a).Rule 50(b)provides that, if the court does not grant the mwfa party may renew
motion for judgment as a matter of law “[n]o latéran 28 days after the entry of judgmes
or if the motion addresses a jury issue not decioled verdict, no later than 28 days after
jurywas dischargedFed. R. Civ. P. 50(b)rfhe movant may file the renewed Rule 50(b) mot
and maymclude an alternative or joint request for a nelaltunder Rule 59. “In ruling on th
renewed motion, the court may: (1) allow judgmentbe verdict, ifthe juryreturned a verdi

(2) order a new trial; or (3) direct the entry ofigment as a matterf law.”1d. As a procedura
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matter, the party renewing a motion for judgemestaanatter of law pursuant to Rule 50
“‘isrequired to have moved for judgment as a masdféaw at the close of all evidencé&sinorio
v. ContrerasNo. CV 032317 (PG), 2008 WL 11424136, at *2 (D.P.R. June2ly) 8),aff'd sub

nom.GuillemardGinorio v. Contrerassomez,585 F.3d 508 (1st Cir. 2009) (citirkisling v.

SERJobs for Progress, Incl9 F.3d 755, 758 (1st Cir. 1994))n addition, thismotion must

include every claim upon which the party basegé&guest for judgment as a matter of |3

Failure to do so is datal omission” Ginorio, 2008 WL 11424136 at *@itingSanchez v. Puert

Rico Oil Company37 F.3d 712, 723 (1st Cir. 1994

In examining a Rule 50 motiori[o]ur review is weighted toward preservation okt

jury verdict ....”N. Laminate Sales, Inc. v. Dayi403 F.3d 14, 26 (1st Cir. 2005). “[A] jury
verdict must be upheld unless the facts and infeesnviewed in the light most favorable
the verdict, point so strongly and overwhelmingiyavor of the movant that a reasonable |

could not have [retrned the verdict].Astro-Med, Inc. v. Nihon Kohden Am., Inc591F.3d 1

13 (1st Cir. 2009)(quotation marks omitted)(citiBgrges Colon v. RomarAbreu, 438 F.3d 1

14 (1st Cir.2006)) [W]e view the facts in the light most favorable to uteedict, deferring tg

the jury’s discernible resolution of disputed faatissues.” Ciolino v. Gikas861 F.3d 296, 29

(1st Cir. 2017) (quotindraiche v. Pietroski623 F.3d 30, 35 (1st Cir. 2010))W]hen a party,

challenges a jury verdict, it is not our positibm evaluate the credibility of withesses or 1

weight of the evidencellong v. Fairbank Reconstruction Corp., 701 F.3d {1st Cir. 2012

(citing Attrezzi, LLC v. Maytag Corp.436 F.3d 32, 37 (1st Cir.2006)).

1“Aparty may renew its motion no later than 10 dajter the entry of judgment. ... However, only th@seunds
specified at the close of all the evidence, andtiers, are preserved for revievainorio, 2008 WL 11424136 4
*2 n.3 (citingCorrea v. Hosjpal San Francisco69 F.3d 1184, 1192 (1st Cir. 1995)).
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1. DISCUSSION

As follows, the court wll discuss each of the argumerdsfendantsraised in their

renewed motion pursuant to Rule 50(bXurn.

1. Age Discrimination — Demotion of March 2013

Plaintiff filed age discrimination claims under both ADEA abalw No. 100 The ADEA
makes it unlawful for an employer to “fail or refuse hire or to discharge any individual
otherwise discriminate against any individual witespect to his compensation, tern

conditions, or privileges of employment, becauseswéh individwal's age.”Velez v. Thermg

King de Puerto Rico, Inc585 F.3d 441, 446 (1st Cir. 2009) (quoting 29.8.8 623(a)(1))A

plaintiff must “establish that age was the Hfot’ cause of the employer’s adverse action.

Gross v. FBL Fin. Servs., Inc., 129 S.Ct. 2343, 285009).“Law 100 bans employment af

discrimination. ... [O]n the merits, claims undertbcstatutesare coterminous. Morales

Guadalupe v. Oriental Bank & TriNo. 161535 (GAG), 2018 WL 1116544, at *8 (D.P.R. Feb.

2018) (citingDavila v. Corporacion De Puerto Rico Para La Difusiarbkca, 498 F.3d 9, 18

(1st Cir. 2007)).
Plaintiff's age discrimination claim stems from a demotidre suffered in March g
2013.As follows, the court will summarize some relevant backgrounrfdrmationfor context
Gonzaledbegan to work at Abbott in November of 1984 as alio& sales representati
with a specialty in nutrition in a Level iposition.SeeDocket No. 129 ap. 4. Within fifteen
years, she moved up the ranks to a Level 14 posdind eventually became a Senior Sales |

Seeid. at pp.5-6. On or about 2005, she became a Product Mandgeel 15).Seeid. at pp.

2 Exempt and norexempt sitions at Abbott are assigned levdixempt employees’levels are in numbesse

or

Rep.

Docket No. 125 at pp.-8.
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6-7. She subsequentlypecame a District Managethen a Pediatric Unit Manager (Level 17

N

and thena National Sales Manager (Levdlr-18). Seeid. at pp. 8-10. As the latter, she
supervisedwentyeight(28) employees, among them other supervisors ales sapsSeeid.
atp. 10. Before2011 Plaintiff had always obtained ratings of Achieved Expectadif¥E”) or
Exceeded Expectations (“EE”) in her performanceleatons.Seeid. atpp. 11-12.

In November of 2010Abbott underwent reorganizatior{“the Reorganization”), as fa
result of whichthe Company eliminated the positions of three employse#s Nutrition
Division, namely: Plaintiff, Rocio Olive(“Oliver”) and Dennis Torre§Torres”). SeeDocket
No. 125 atpp.46-48.At the time of the Reorganization, Plaintwhs a National Sales Manager
(Level 18) andsupervised both Oliver and Torre&eeDocket No. 129 app.9-10,12.Instead
of terminating their employment, the Company platbkdse three employees in lowewrel
positions3 SeeDocket No. 125t pp.47-48. Notwithstandingthese employees wermtified

thattheywould continue to receive the compensatiorthad positions they held prior to th

(4%

Reorganizatiorfor an interimperiod of two yearsSeeid. atp. 48.

As a result of the Reorganizatiotg-defendant Kim Perez becarRéaintiff's supervisor

as of January 10, 20 1deeDocket No. 129 ap. 14, andGonzalez wasamed HCP Institutiona

—h

Marketing Managerwhich wasa Level 17 positionseeid. at pp. 15-16. Towards the end g
2011, Gonzalez filed a workplace harassment complagainst Kim PerezAbbott’'s Human
Resources department investigate@ccordance with the Company’s polici&eeDocket No.
125 atpp. 9-11. After investigatingPlaintiff's allegations the Companyletermined that Kim

Perez had not engaged in any wrongdoing, with wiRieintiff disagreedSeeDocket No. 130

3The employees affected by the Reorganization hadtgtb apply to other positions during this twear period
but none ofthem didSeeDocket No. 126 ap.34; Docket No. 155 gi. 3; Docket No. 129 gb.19. Gonzalez testified
that she did not applp any position because the Company did not annewacancies in any position thats\
graded above the one that she was occupying duhiisgime.Seeid.
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atpp.124-125. @ December 8, 201Blaintiff left on sick leave until June 8, 201R2eeDocket

No. 155 atp. 60.

After the twoyea interim period endedn March of 2013Gonzalez was informed that
going forward,she would occupy a Product Manager Level 15 positBeeDocket No. 125 at
p.58.That is, letweenthe time of the Reorganizatiamp untilMarch of 2013, the Company
decreased Gonzalez's positions three grade letAdsincome waseducedandbecause she
was placed at the upper end of the élels salary range, her salary was capped (“frozan?
despite a good performance, si@s unable to receive any salary increases or raBeaDocket

No. 129 atpp.22-23.

In their Rule 50(b) motiondefendantdirst argue thatPlaintiff failed to establish a
prima facie case of age discrimination or thatwage the “butfor”reason for her radjustment
to a lowerlevel position in March of 2013n support of their requestiefendantsargue the
following: (1) that shedid not suffer an adverse employment action becals/oluntarily
accepted the demotion to avoid a layoff when shead tothe terms of the Reorganizatian,
Docket No. 163 ap. 4; (2) thatshe is not similarhsituated to Oliver and Torres because “they
were serving in different jobs with different resmmbilities, had different supervisors and were
not comparable to Plainfiin any way,”id. at pp. 5-6; (3) that Plaintiff “was not meeting
Abbott’s legitimate or sensible business expectatioand the requirements for her
performance” while occupying the Level 17 positidaring the interim periodid. at pp. 5-6;
and,(4) thatPlaintiff failed toshowthat age was the “btfor” reason her position was adjusted

downwardid. at pp. 7-9.
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As a threshold matteRlaintiff argues in her oppositiorthat applying theMcDonnell
Douglag burdenshifting frameworkat this stage is futilbecausence a case has been tr
on the meritsthe analysis should be confined to the ultimatesqwa of discrimination an

retaliation._Sedocket No. 170. In supporgBlaintiff citesSanchez v. Puerto Rico Oil Can

which the First Circuit Court of Appeals held th&when, as now, an employme
discrimination action has been submitted to a juing burdershifting framework has fulfilleq

its function, and backtracking serves no usefulguose.”37 F.3d 712720(1st Cir. 194).

The court agrees witRlaintiffs argument“To focus on the existence of a prima fa

case after a discrimination case has been fullytoe the merits is to ‘'unnecessarily evad

the ultimate question of discrimination vel nond. (citing United States Postal Serv. Bd.

Govs. v. Aikens, 460 U.S. 711, AB (1983)). “This is because, at that stafeDonnell

Douglashas served its purpose, and the evaluation of & @ motion assesses whether {

plaintiff met his overall burden of establishingsdiimination.”Aly v. Mohegan Council, Bo

Scouts of Am,. 711 F.3d 34, 47 (1st Cir. 2013) (citi®danchez37 F.3d at 720 See als®liveras

Zapata v. Univision Puerto Rico, In®39F. Supp2d 82, 84 (D.P.R. 201Z)[Defendant]spills

a great deal of ink in its 18page motion arguing thdplaintiff] failed to establish a prim
facie case, which, as the First Circuit has notedot the correct focus at this junctuneAs a

result,the courtwill confine itsreviewto the ultimateguestion of discrimination

Plaintiff also opposeslefendantsRule 50(b) motion on the grounds thaéfendants

ignored the applicable standand review by failing to present the facts in the light mg
favorable to the verdict, focusing exclusivahstead on the evidence that supported th

theory of the case, which the jury clearly reject@deDocket No. 170 app.20-22. As set forth

ed

he

a

D

DSt

eir

4 McDonnell Douglas Corp. v. Greed11 U.S. 792 (1973).
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supra the court must “examine the evidence in the liglast favorable to the nonmovant and
will grant the motion only when the evidence poistsstrongly and overwhelmingly in favpr
ofthe moving party that no reasonable jury coudddareturned a verdict adrse to that party

AlejandroOrtiz v. Puerto Rico Elec. Power Auth. (PREPAB6 F.3d 23, 26 (1st Cir. 2014)

(citations and quotation marks omitted). After mwiofdefendantsmotion, the court agrees
that what the movants would have the court do &g the evidence in their favor and
substitute defendants’ views for those of the juithout regard to the significant amount|of
evidence to the contrarfRegardless of how defendants framed their argumeméscourt will
addresghese in accordance with the applicable law atehdard of revieywiewing the factg

in the lightmost favorable taards the preservation tieverdict

=

First, defendants claim that Gonzalez voluntarily acceptaddeenotion to avoid a layo
and that tle terms of the Reorganization were explained ta 6gmg to Plaintiff's testimony
at trial,defendantpoint out that she “knew that her salary and fribgaefits could be lowered
in the future corresponding to the position thatuwdbecome availablehen thetwo-year
period endedSeeDocket 163 ap. 4. In contrast to whatlefendantgosit, Plaintiff testified
that she understood that once tino-year period ended, her salary and benefits would be
readjusted to the HCP Marketing Manager positioav@l 17) she was occupyin§eeDocket
No. 129 afpp.17-19.That is, she understood that she would only si#ffdownward adjustment
of just one level at the end of thmterim period.But such was not the case. Instebldman
Resources Director Luz Mam Adames (“Adames”) and cedefendant Perez informed
Gonzalez that the position she was currently occupyas being eliminated and that going
forward she would hold the position of Product Mgag which was a Level 15 positioGeeid.
at pp. 16-17. Asa result of these nexyvPlaintiff testified that shéelt ill and anxious and was

referred to the State Insurance Fufi8IF”) by the doctor that works at the Compai®ee
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Docket No. 130 app.5-6. From this testimonya reasonable jury could have concluded t

Plaintiff did not“accept”the demotionas defendantgroposdn their postjudgment motions

— because the prospect of having the position sheowmagpying during the interim period |
suddenly eliminated is not something Gonzalez ustterd at the time of the Reorganizatig

The court thus rejects this argumemtsupport of their request

Defendants’ secondairgumentis that Plaintiff was not “comparable” or “similarl
situated to Torres and Oliver, the other two employees thare impacted by th
ReorganizationAccording todefendantsthese two employees were not similasiyuated tQ
Plaintiff because they were performing other duties for defférsupervisors and “were n
comparable to Plaintiff in any way,” Docket No. 168p. 5. In addition,defendantsargue thatf
both of these employees were within the same ptete@age group a®laintiff, thereby

diminishing any indication of age biaSeeid.

Therecord in this case shows that subsequetite®eorganization, Oliver was assign
to a Level 14 position, but continued to receive galary and benefits of the Level 15 posit
she previously occupiedin regard tolTorres, the Compangssignedim to a Level 14 position
buthewould continue to receive the salary and benefithe Level 16 position hesed tdhold.

SeeDocket No. 125 ap. 48. At the end of the twegyear term, both of these employees w

hat

ot

ed

on

ere

assigned to the position theyere occupyingluring this interim period and their salary and

benefits were adjusted to the Level 14 positioneyttvererespectivéy holding However, as
Plaintiff points out,the positions they were holding as incumbents weskeeliminated ang
none of them suffered an additional downward adjuestit in March of 2013As a result
Plaintiff complains that these employewsrein facttreateddifferently,and that age was th

basis for this disparate treatmeB8eeDocket No. 170 ap. 25.
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“[lln order to be probative of discriminatory animua claim of disparate treatme
‘must rest on proofthat the proposed analoguemdlarly situated in material respectsvélez

585 F.3dat451 (citingPerkins v. Brigham & Women’s Hosp/8 F.3d 747, 752 (1st Cir.1996

“The test is whether a prudent person, lookingeabively at the incidents, would think the
roughly equivalent and the protagonists similaritpated.” Perkins 78 F.3d at 751 (citin

Dartmouth Review v. Dartmouth Colleg889 F.2d 13, 19 (1st Cir.198). “While an exac

correlation is not necessary, the proponent mushalestrate that the cases are f

congeners.Velez 585 F.3d 4at 451.

Contrary to defendants’ point of vieva reasonable jury may have thoughat both

Oliver and Torreswere“comparable” toPlaintiff in the sense that thayereall “in the same

boat' in terms of tha@epercussions of the Reorganizatiamtbe status of their employment
Abbott, as well asn regards taheconditions of the offer thahe Companynade themat the
time of the ReorganizationAlthough their employment situations were not ideak having
different posts and responsibilities, their respecsituations need not becarbon copy o
eachotherfor purposes o disparate treatment clainConsequenry, defendantsargument
loses a leg to stand an this regardAnd even thougltboth Torres and Oliver were alsothin
theprotected age groupnderthe relevant age discrimination lavitsis a fact that both of then
were substantially youngethan Plaintiff: Torres was twelve (12) years younger, wher
Oliver was nine (9) years youngeé3eeDocket No. 126 app. 3-5. “The First Circuit Court o
Appeals has not set a bright line rule as to afferdince that constitutésignificantly younger,
but has outlined that a thregar age difference is insignificant while a sewsar age

difference is significant.LopezRosario v. Programa Seasonal Head Start/Early Fetadt de

la Diocesis de Mayague245F. Supp.3d 360, 379 (D.P.R. 2017) (citingfilliams v. Raytheon

Co., 220 F.3d 16, 20 (1st Cir. 2000) (finding a thmyemar age difference between plaintiff a

©Q
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similarly situated employee was “too insignificatd support a prima facie case of age

discrimination”);Velez 585 F.3d 441, 444, 450 n(bnding age differences of seven, twen

and twentyeight years to be significant)Perthe foregoing, the court finds that sufficient

evidence was presented at trial for a reasonalilg §ao conclude that defendants treated

Gonzalez disparately to hgounger counterpartshen her post was adjusted downward at

end of the tweyear interim period

Defendants next claim thd&tlaintiff was not meeting Abbott’s legitimate performar

expectations by March of 2018heypoint out that Gonzalez received a PArating in 28dd

that she admitteduring trialto not bengable to comply with deadlines and perform all od

duties of theHCP Marketing Manageposition.SeeDocket No. 163 app. 5-6. As a result of

these failures, her duties were redistributed ainRiffis request.Seeid. atp. 6.

It is an uncontested fact that-defendant Kim Perez was in charge of developing
job description for the HCP Marketing Manager pmsitto which Gonzalez wasssignedfter
the ReorganizationNo one had held this positidrefore SeeDocket No. 155 app.31-33.Kim
Perez testified in detail about this new positiomreadduties and responsibilitieSeeid. at
pp.34-36.During this testimony, the court noted thedHCP Marketing Manager, Gonzal
supervisednobody’ I d.atp.34.In contrastPlaintiff testified that when she held the positi
of National Sales Manager, shadtwentyeight (28) employees under her supervisiee
Docket No. 129 app.9-10.Therefore, aeasonable faetinder could conclude from tise facts
that Perezconcocted a position witl significantnumberof accountabilitiesbut Gonzalez
suddenly hadho one to delegaten andassistherin their fulfilment. Therefore, aensiblgury
could have deemeflaintiff's request teliminate somefthesedutieswas warrantedand not

a sign of deficient performancAs a matter of fact, aeasonable jurgould haveinferredthat

the

ce

th

the

on
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Perez sePlaintiff up for failurebygiving herunattainable goals without the proper support

staff>

Moreover,given the Plaintiffs track record at Abbott, thery was right to questio
defendants’ explanations for her demotiorrof the time Gonzalez became an Abh
employee in 1984 untihe ReorganizationPlaintiff had always obtained ratings of Achiev
Expectations (“AE”) or Exceeded Expectations (“EHR) her performance evaluationSee
Docket No. 129 app.11-12.Plaintiff first received &artially Achieved“PA") rating for herjob
performance in the year 20 Mhich wasafter Kim Perez became her supervisseeid. at p.
30. At any rate, inMarch of 2013, hemost recent job performan@&valuation was an Al
(“Achieve Expectations”f, which dispels defendants’theory that Plaintiff was having

competencyssues immediately prior to her demotion.

Finally, defendantsontend thaPlaintiff failed to set forth proof that her age was
“but for” reason for the “adjustment” to her posiiin March of 2013SeeDocket No. 163 a
pp.7-9.Although the court already did away with the buresdrifting framework of analysis

this stage, the court will discuss whgfendantsargument is unavailing.

First of all,this court has already held that a reasonable goyd have found enoug
evidence was presented to support the conclusian Rhaintiff was the victim of disparat
treatment on the basis of agben her position was adjusted downwdiisparate treatmen

may be ‘competent proofthat the explanation gif@mthe challengedraployment action wa

5 SeeAntonucci v. Life Care Centers éin., Inc, No. CIV.A. 06108ML, 2008 WL 417675, at *9 (D.R.l. Feb. 1
2008) (“Viewing these facts in the light most faabie to Plaintiff, [Plaintiff's supervisor] conceaibly ratcheted
up Plaintiff's duties in an effort to cause hemtoderperform.”)Zimmerman v. Direct Fed. Credit Unipa21F.
Supp.2d 133, 144 (D. Mass. 2000affd, 262 F.3d 70 (1st Cir. 2001) (“It could reasonably found tha
Zimmerman was unsuccessfully set up to fail by geissigned three presentations to be deliveretdagbadard of
directors with minimal time to prepare and no magm@agnt support.”).

ing

=
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ed

the

6 SeeDocket No. 125 ap.111.
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pretextual, provided the plaintif#mployee can make a preliminary showing that ot}
similarly situated ... in all relevant respects wetreated [more advantageously] by t

employer.”Aly, 711 F.3dat46 (citingStraughn v. Delt&ir Lines, Inc, 250 F.3d 23, 4344 (1st

Cir.2001)). The evidence of disparate treatment in this casg mave caused the jury t
reasonablynfer thatdefendantsclaims thatGonzalez'dackluster performanceesulted in the

“elimination” of her Level 17 positionvere in fact pretextuand not worthy of credence

Secondthe court finds that defendants’relentless denilats Gonzalez waslemoted
despite evidence to the contrary support the prerntat they had something to hide.order
togive rise to an inference pfetext the First Circuit has consistently held tHjat Jeaknesses
implausibilities, inconsistencies, incoherenciescontradictions ifdefendant’sjproffer can

do the trick....” CollazoRosado v. Univ. of Puerto Ri¢@65 F.3d 86, 93 (1st Cir. 20 1dhternal

citations and quotation marks omittedor exampleHuman Resources Directdkdames
denied thaPlaintiff was“demoted on at least threeccasionsgluring trial seeDocket No. 125
at pp. 50, 56 65, despite beinghown thedefendantsAnswer to the Complainadmitting
Plaintiff's allegations that she was demot&egeid. at p. 71; Dockets No. 1, 13 a§19396.0n
several occasiongo-defendanKim Perez also refused to testify thRlaintiff was“demoted,
instead opting to insist that Gonzalez’s positiomsteliminated or that she wa%ransferred”
to a Level 15 positionSeeDocket123 atp. 11; DocketNo. 155 atpp. 110-11 Docket No. 153 a
pp.3-4.This despite being showndocumentfrom Elizabeth Riog“Rios”), an employee @
Abbott’s Talent Acquisition group, that stated tHadnzalez had been demoted on Marck
2013.SeeDocket No. 153 app.4-5.But the nail on that coffin was hammered down bpéti’s
Senior Talent AcquisitionManager, Taisgali Mendez (“Mendez”), who testifiedat the
document in question was prepared by a careful aoohpetent employee under h

supervision, namely, Rios; that it stated tR&intiff suffered a “demotion” on March 18, 201

ners

he

O

—
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and, that Abbots Human Resources Department provided the inforoma¢cbntained in thi
documentSeeDocket No. 148 app.10-12.In other wordsAdames and&im Perez were bot

contradicted byoththeir own ceworkerand the documentary evidence

As it stems from the testimonies on record, Adaraed Kim Perez were members
Abbott’s top management teamnd were both closely involved with the decisioraking
processes that brought this case to coline demeanor of bottif these witnesseduringthese
particularlines of questioewasevasiveandhaughtyas well astubbornn the face obusiness
documentsT]the jury could well have found [their] testimgrat trial evasive, in conflict witl

other evidence, and lacking credibilityJhited States v. Nichols820 F.2d 508, 512 (1st C

1987). “The jury can conclude that an employer wiabricates a false explanation h

something to hide; thasomethingmay well be discriminatory intentAka v. Washingtor

Hosp. Ctr, 156 F.3d 1284, 1293 (D.C. Cir. 1998If the jury can infer that the employen
explanation is not only a mistaken one in termtheffacts, but a lie, that should provide e

stronger evidence of discriminatiorid.; see als&t. Mary's Honor Ctr. v. Hicks, 509 U.S. 50

511 (1993) (“The factfinder's disbelief of the reas put forward by the defendant (particulg
if disbeliefis accompanied by a suspicion of mengaenay, together with the elements of t
prima facie case, suffice to show intentional disanation.”). In light of the foregoing, it is n

wonder why the jury disregardetkfendantsheory.

In the alternative,defendantsstate that“even if the March 2013adjustment
constitutes an adverse action, it waart of the November 2010 restructuringthat
resulted in the elimination of Plaintiffs Level 18CP Institutional Sales Manager positic
which she accepted and is tifbarred” Docket No. 163 ap. 4 (emphasis ours)n response

Plaintiff pointed out in her opposition that ttsis-called“readjustment,” “was never mentiong

)

of

-
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during trial.”SeeDocket No. 170 ap.7 n. 18. And because it is a theory raised for ths fime

in their Rule 50(b) motiorRlaintiffargues it must be deemed waiv&geid. The court agrees

In contrasto what defendants posit in their pgatdgment Rule 50(b) motigthe court
notes thaduringtheir first Rule50(a), counsel for defendants statfdirst of all, we gotta
make clear that everything that happerbedore January 1, 2013 this Court haslready
ruled that is time barred.” Docket No. 155mt6 (emphasis ours)Theso-called“adjustment”
to Plaintiff's positiontook placan Marchof 2013, two monthafterthe cutoff datedefendant’s
counsel deemed was “cleaiThatis one reason the court findsatthdefendants’ timebarred

argument holds no water.

The court also finds that this argument is unawmgilfor the reasons Plaintiff stat
During defendantssecondRule 50@) motion at the close of evidencelefendants’ cunsel
simply statedthat Plaintiff failed to prove thathe elimination of her HCRnstitutional
Marketing Manager position in March of 2013vas pretextual and, essentially,that the
functions of her position were eliminated at Pl#fistrequest.SeeDocket No. 152 ap.6. The
record shows thaprior totherenewed Rule 50(bnhotion,defendantsiever argued that th
“adjustment” of March of 2013 was “part of” the Rganization, or that this claim was tin

barred.

“ARule 50(b) motion for judgment as a matter oflls bounded by the movant’s earli

Rule 50(a) motion.” Cox v. Massachusetts Dep'€Cofrection No. CV1310379FDS, 2018 WL

1586019, at *3 (D. Mass. Mar. 31, 2018) (citiRgrker v. Gerrish547 F.3dl, 12 (1st Cir. 2008).

“The movant cannot use such a motion as a vehalatroduce a legal theory not distinct

articulated in its clos®f-evidence motion for a directed verdidifbnteagudo v. Asociacion d

Empleados del Estado Libre Asociado de Puerto Riéd F.3d 164, 171 (1st Cir. 2009) (citi
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Correa v. HospSan Francisco69 F.3d 1184, 1196 (1st Cir.19958ee alsoCostaUrena V.

Segarrab590 F.3d 18, 26 n.4 (1st Cir. 2009) (“It is webBtablished that arguments not made in

a motion for jdgment as a matter of law under Rule 50(a) canhenhtbe advanced in

renewed motion for judgment as a matter of law uriRlele 50(b).”).Pursuant to the relevant

caselaw, the court must find thdefendantsvaived this argument as grounds for judgment

under Rule 50(b).

At any rate, the record beligefendantsnew legal theory insofar as the Compan
Human Resources Director, Adames, testified thag ®imination of Gonzalezs HC

Institutional Manager (Level 17) position was nbetresult of a reorganization:

Q. And the elimination of the position 17, okan March
2013, was not as a result of a reorganization; wabat be
correct?

A. No.
Testimony of Luz Miriam Adam,d3ocket No. 125 ap. 58.

7In their reply,defendantgustify their omission complaining that the underséd cut them shorteason for
which they “cannot be faulted foany alleged failure to provide more details sinbe tCourt foreclosed th
opportunity to make their arguments with any sgeitif.” Docket No. 177 ap.3 n.1. In support of their argumen
defendant<ite Blockel v. J.C. Penny Co., Inc337 F.3d 17, 2 (1st Cir. 2003). IrBlockel, the First Circuit held
thatdefendant did not waive its arguments dudattk of specificity inits Rule 50(a) motion brought at close
evidence because the motion was cut short by téteidi judgeés pronouncement that rion was considered file

and denied. However, the exchange between coumskklae court was literally four linegd. at 25 n.2. Here|,
defendantsrgued their Rule 50(a) motions at the clos®lafintiffs case in chief and at the close of evidence.

stark contrast tdBlockel, their arguments are compiled &ncombined total ofourteen pages of transcrifiee
Docket No. 155 atp. 4-13; Docket No. 152 gtp.4-8. Therefore, this court finds that the case thegin support
of their argument is clearly inapposite becauseféltes are not even remotely analogous. Nonethetagscourt]
finds Blockelrelevant for its holding that “it is incumbent uparpartyto enunciate the specific basis for a mot
for judgment as a matter of lawBlockel, 337 F.3d at 2@efendants’failure to thoroughly argue their Ruty&)

motion can only be attributed to their three attys. “[A] client is bound by the mistake$his chosen counsel}”

RosadeRios v. Vazque#ollazg No. 141820 (PG), 2016 WL 2733122, at *4 (D.P.R. May 1®18) (citing
Mirandadlopez v. Figueroé&Sancha943F. Supp.2d 276, 279 (D.P.R. 2013))This case is a shining example
the oftstated precept that [tlhe law ministers to theilaigt not to those who sleep upon perceptible régh
Alamo-Hornedo v. Puig745 F.3d 578, 5883 (1st Cir. 2014) (citin®uleio v. Vose830 F.2d 1197, 1203 (1st C
1987)).
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After careful review of the motigrthe recordand the applicable caselathe court
agrees withPlaintiff that defendants did not meet their burden in shgwhmat the evidenc
presented at trial, taken in the light most favdeabo Gonzalez, is so overwhelming
inconsistent with the verdict that no reasonableyjoould come to theconclusionthat
defendams discriminated against Plaintiff based on her agemwkhe was demoted in Mar

0f2013.The Rule 50(b) motion is thBENIED astothe age discrimination (demotion) cla

2. Retaliation Claims

Plaintiff filed retaliation claims under both ADEA and Law Nd5.In their Rule 50(b
motion,defendants@rgue that no reasonable jury could have found tleé¢ndantsetaliated

againstPlaintiff for engaging in protected conduct.

“In addition to prohibiting ageliscrimination, the ADEA also protects individual o

invoke the statute’s protections.’"Ramirez Rodriguez v. Boehringer Ingelhe

Pharmaceuticals, Inc425 F.3d 67, 84 (1st Cir.2005) (citing 29 U.$®23(d))."Puerto Rico’s

antiretaliation statute- Law 115 — is largely ‘symmetrical in scope,” and has ‘parh

evidentiary mechanisms,’ to the airataliation provisions in... ADEA.” RiveraRivera v.

Medina & Medina, InG.898 F.3d 77, 97 (1st Cir. 2018) (inbexl citations omitted)'Law 115

also prohibits retaliation for seeking benefits lwithe State Insurance FundRios V.

Municipality of GuaynabpNo. CV 141703 (MEL), 2017 WL 3412083, at *3 n.5 (D.P.R. Ag

2017) (citingSantanaColon v. Houghton Mifflin Harcout Pub. Co81F. Supp.3d 129, 136

(D.P.R. 2014)).

Plaintiff's retaliation clains stemfrom events that followed her demotioin March of
2013, when Perez and Adames notifldldintiff of the downgrade in the position she occup

Plaintiff asked KimPerez if she could be nam&eniorProduct ManagefLevel 16)insteadof
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Product Manager (Level 15According toPlaintiff, Perez responded that no such position

available at the timeSeeDocket No. 129 ap. 21. Plaintiff testified thatlse did not agree wit

Perez's response because “Senior” titlessineply tied to an employee’s years of experien

Seeid. atp.21.0n the other hand, Kim Perez’'s position was tha&tupgrade td'Senior” was

based on qualifications and experienaadin addition,the senior manager had to supery

other employeesSeeDocket No. 153 ap. 8.

After receiving these newshe Company doctor referrgglonzalezo the SIFE whereshe
was placed on rest from March 19, 2013 to July2Iin3. SeeDocket No. 130 app.8-9. Shortly
after reporting to the SIF, Abbott selkaintiff a certified letter dated Aprif12013, informing
her that if she did not report to work by Aprith8the Company would terminate h
employmentSeeDocket No. 125 app.66-67; Docket No. 130 app.8-9. Out of fear that sh
would lose her jobPlaintiff returned to work before thmandatedrest period was oveSee

Docket No. 130 app.8-9.

On September 3, 2013, Kim Pere®t with Gonzalez to discisshermidyear review
After a lengthy explanation of the repo@pnzalezestified thatshe understood that she w
“on track”in terms of covering the expectationshef position up to that dat8eeid. atpp. 11-

12. Approximately a month lateon October 15, 2013, Gonzalez's attorneys sent arledt&im

Perez notifyingher that Plaintiff would sue her for age discriminatioBeeDocket No. 123 at

was

h

ce.

ise

er

as

pp.13-14; Plaintiff's Exhibit 8. Matt Harris(“"Harris”), Abbott’s General Manager in Puerto Rico

and the Caribbean at the tifd@lsoreceived a copy of the letteBeeDocket No. 153 ap. 20.
On October 29, 2013 laintiff thenfiled an administrative claim of age discriminatibefore

the AntiDiscrimination Unit("ADU”) at the Department of LabofeeDocket No. 130 ap.

8 SeeMatt Harris TestimonyDocket No. 153 app.38-39.
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30. On October 31, 2013, Gonzaledso sent Kim Perez an email complaining about be
sidelined from some meetings andt having access tpresentationsSeeDocket No. 123 a
pp.18-19 Plaintiff's Exhibit 10.

Pursuant tothe Company’s policies, every emplageeplaint must be investigateSee
Docket No. 126 ap. 15. In fact,pursuant to this policthe Companyhad investigated ar
internal complaint for workplace harassment than@dezhadlodged against Kim Perdn
2011 Seeid. at p. 15. Despite the policyAdames testified thaan investigation was ng
conducted at Abbott subsequent to Gonzalez's ageidignation claim at the ADUSeeid. at
pp.14, 17. Kim Peredid not order an invégation of Plaintiffscomplaints eitherSeeDocket
No. 123 atpp. 16, 20. In contrast Harris testified that Abbott’s Legal departmentGhicago
investigated Plaintif claims.SeeDocket No. 153 ap.41. Harris sent detterto Gonzalez or
November 20, 2013 just twenty (20) days after thadministrative claimwas filed —
categoricallydenying that Abbott had engaged in any discrimimgptar retaliatory practices
Seeid. at pp. 63-66; Plaintiff's Exhibit 11 Yet, Harris admitted thahe was not part of ik
investigation and was unaware of its conclusionfdgot and law) SeeDocket No. 153 app.
63-66.

Two weeks after filing her administrative claimtae ADU, Plaintiff found out through
a colleague at Abbott that a Senior Product Managsition had become availabf&eeDocket
No. 130 atpp.30-31. On November 18, 201BJaintiff sent aletterto Harris informing him o
her interest in the positioand stating the KinPerez's failure to inform her of this vacan
constituted retaliation against her for having cdawped of discrimination See Plaintiff's

Exhibit 30.Harris respondedon November 20, 2013, that the position would betpd soon

so both internal and exteal candidates could appigeeDocket No. 130 app.31-32.

ng
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According to Kim Perez, the position had not begpraved by Corporateuntil
November of 2013SeeDocket No. 155 ap.93.However it wasMendez'’s testimony that Harr
had already asked her to post the Senior Productagar position ohinkedlnback inAugust
28, 2013 and that the hiring manager for that position Was Perez.SeeDocket No. 148 a
p. 15. Mendezalso testified that Harris sent her the requisitionpost the Senior Produ
Manager on November 22, 2013, six (6) days aftlaintiff emailed Harris.Seeid. atp. 17. In

the email Harris sent Mendehge also stated: “[ijt seems like we havegmod external

candidate slate and | would like to have all interviews complet®gDecember 20th.” Docke

No. 153 atp. 24 (emphasis ours)Plaintiff's Exhibit 12 According to Mendez, she understo
that they had a good group of external candidadesHepositionfrom the resumes they heé
received SeeDocket No. 148 app. 19-20. However, it was Plaintiff's testimony that Harr
email was not aligned with the Company’s polioygive preference to Abbott employees wh
filling vacancies.See Docket No. BO at p. 45. According tothe testimonies heardhe
Company’s policy was to offer promotions tualified Abbott employeesefore external
candidatesSeeAdames Docket No. 125 app. 37-38; Gonzalez Docket No. 130 ap. 32;

Harris, Docket No. 153 ap. 7.

Mendez also testified thahe became aware of Gonzalez's claim of age disciatmon
during conversationabout the selection process that she Wiat Kim Perezas the position’
hiring managerSeeDocket No. 148 app. 17-18. Mendez greedthat this information wa
irrelevant for purposes of the recruitment proc&eeid. at pp. 18-19. Likewise, Adames als(
admitted that she discussed Gonzalez's age discrinomalaim with Perez during the mon
of December when the selection process taking placeSeeDocket No. 125 ap.99.Adames|
also discussed Gonzalez's age discrimination claith Warris and Mendez between Octol

and December of 201%eeDocket No. 126 ap. 25. NeverthelessAdamesadmittedthat she
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knew that an employee’s intention to sue the Conypfan discrimination and/or retaliatio
cannot be taken into account when considering sagloyee as a candidate for promoti

Seeid. atp. 12.

On December 9, 2013, Harris, Perez, Adames and Mehdld a meetintp discusshe
selection process for the Senior Product Managesitppm. Although they discussed t

interview guide they would use for the process, wes notes of the meeting contamo

mention of the business case presentatiaythould eventuallyrequired from the finalists.

SeeDocket No. 148 app.22-23; Docket No. 125 gb. 105. It also stems from the notekthis

meetingthatits attendees decided to set up a meeting with Abbtdtg/ers, even though

was not standard operating procedure to meet attbrneysvhen a position had to be filled.

SeeDocket No. 125 app.105106.

Kim Perez and Mendez interview@daintiff for theSenior Product Manager position
or about December 18, 2018eeDocket No. 130 ap.46.The finalists for the Senior Produ
Manager position were Gonzalez and two external chateis, Sandra Figueroa and Glorin

Molina. See Docket No. 125 afp. 100. Gonzalez became one of three finalists out of

applicantsSeeDocket No. 123 ap. 26.During the course of this process, Kim Perez testif

that she never considered recusing herself froms#iection process even thoughaintiff, an
applicant and a finalist, had recently filed chag @é age discrimination against h&eeid. at
p. 21. Although Plaintiff — an internal candidate was a finalist for the position, Adam
testified that there was no one “ready now” at Atidmetwe@ August 28, 2013 to Decemb

20, 2013for the Senior Product Manager positi@eeDocket No. 126 ap. 27.

After the interviews, the finalists were informduatt they had to make a presentatiorn

a panel ofudges on the following day, that is, on Decemi®&r2013 Seeid. atp.28.The pane
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consisted of Mendez, Harris, Kim Perez and Mayra Graua Human Resources Manage
Abbott. Seeid. at pp.25-26.To that effectPlaintiff testified that it was the first time in thir

(30) years at Abbott that the Company reqdipeesentations from finalists for a positiddee

Docket No. 130 afpp. 46-47. According to Kim Perez, it was Mendgadea to include a

presentatiorstage in theselection procesim order to find the best candidat®eeDocket No.

at

Ly

155 atp. 96. 1t was a technique thatas previouslysed in Latin America, one of the regions

under Mendeg responsibility. Seed. atp. 96.

Upon notification of this unprecedentedequirement Plaintiff testified that she
understood that she did not have a real opportutotgbtain the promotionAccording to
Gonzalezthe process had become a sham intended for heelieve she waactuallybeing
consideregdespecially whemmost ofthe panel judges were already aware of her presiemt
skills. SeeDocket No. 130 app.48-49. Gonzalez testified that she felt humiliated in ftarf
the other two (2) candidatésat had no experience at Abbotthereas she had demonstra
herskills for thirty (30) yearsAs a resultshetold the judges that “she was uncomfortable W
the process” and that she wagithdrawing from the presentation procesdd. at p. 50.
Adames, however, understood that Gonzales withdawing from the whole applicatio

processSeeDocket No. 126 ap. 31.

On December 19, 2013, Mendez wrote Gonzalez an leecoafirming her withdrawal
from theselectionprocessSeeDocket No. 130 ap. 51. The following dayPlaintiff respondec
expressingher continued interest in the position and explagniher reasons for feelin
uncomfortable with the presentatigrortion of the evaluationSeeid. at pp.51-52. On that

same day, Mendez replied that they had already chasether candidat&eeid. atp.52.0n
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December 19, 2018he day of the presentatiorGlorimar Molina&® was selected for the positid
of Senior Product Managand she was so notified on December 20, 28&&Docket No. 125
atp.107.The Companyhenshut downfor the Holidays on December 20, 2013 until Jany
7, 2014 ,andPlaintiff went on vacationSeeDocket No 153 ap. 75; Docket No. 130 ap. 52.
Accordingly, Plaintiffsjob performancevaluation period for the year 20&8ust haveended

on December 20, the day after the presentations took pl&meDocket No. 123 ap.22.

Upon return from the Holidays January of 2014Plaintiff applied to the Regiona
Sales ManageflLevel 18)position that was poste@eeDocket No. 130 ap.54.Harris was thg
hiring manager fothis vacancySeeDocket No. 153 ap.44. A month later, o February 27
2014,Plaintiff received her performance evaluation for the year32@ilwhich she received
rating of“Partially Achieved expectation®r “PA.” SeeDocket No. 126 ap.19.It is a Company
practice that if an Abbott employee obtains a PAis/ her job performance evaluation,
employee is ineligible for promotioseeDocket No. 153 ap.46.To that effect, the jury hear
Adames testif that if an employee does not achieve expectationdandy the Company’

employee evaluation process, several repercussm@aysensue. These include the followin®d:

1=

"2

ary

a

he

—~

the employee may not receive salary increasesh@fmployee may require an improverhen

plan; (3) the employee’s incentive bonus and meritease may be impactednd,(4) the
employee cannot be considered for promotion acecaytd Company “policy.” Docket No. 12
atpp.17-20, 7273.Indeed Plaintiff believed that she received a PArating in her exatin so

that she would not qualify for promotian 2014 SeeDocket No. 130 ap. 56.

Despite having received a Partially Achieved rafimgher performance in 20 12dames

5

testified that Gonzalez was “considered” for thegReal Sales Manager (Level 18) position

°In 2015,Glorimar Molinawasthirty-three @3) years old anélaintiff was fifty-five (55) years of age&SeeDocket

No. 126 afp. 3. A significant twentytwo (22) year difference.
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that she applied to in January of 20Bee Docket No. 125 ap. 73. Then upon furthe

guestioning, Adames changed her tune and statetl Goazalez was “evaluated” for sai

position. Seeid. at p. 74. The court then questioned Adames on the subfectwhich she
answered that Gonzalez had just “submitted her ndarethe position.”Id. at p. 75.
Subsequently, Adames testified that Gonzales notconsiderd for the Regional Sale
Manager position (Level 18postedin January of 2014 becau$daintiff failed to meet thg
minimum expectations of several key job competescdaring the “last three yearg¥r an
email Harris sent to Gonzale3eeid. at p. 77; Docket No. 153 ap. 52. Despite Adames
testimony in the Answers to Interrogatories that Abbott sutied during the course

discoveryin ths case and that Adames signed (Docket No. 12642), Gonzalez and Francis
Vargas (“Vargas”) were li®#d as employees who were “considered” for the tparsiof Regional
Sales Managedespite the fact that both had obtained a PA raitintheir 2013 performang

evaluationsSeeDocket No. 125 app.77-78.

The court noteshowever Plaintiff was a finalis for promotionjust one month befor
applying to the Regional Sales Manager positionwhbich she was deemed unqualifiéd the
time Plaintiffbecame a finalist for the Senior Product Managesitpan in December of 2013
Kim Perez already knew that Gonzalez's performanceaarded a PA ratingSeeDocket No.
153 atp. 28.But Kim Perez insisted that she did not take Gonzale@$32performance int
account during the selection process for the SeRiarduct Manager positn becausdhe
Companys “recruiting policy’requires that only the prior year’s performancdangtoe taken
into account see Docket No. 123 ap. 23; Docket No. 155 app. 9596, and Gonzalez ha
obtained an AhievedExpectationsratingin 2012.SeeDocket No. 155 app. 62-63. In fact,
Kim Perez testified that she did not share her eons regarding Plaintiffscurrent

performance with the other members of the selectmmmittee SeeDocket No. 123 ap. 23.
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Plaintiff disagreed with her evaluatiaating am in March of 2014sherequestedhat
the Human Resources departmeetform an investigation of her resul&eDocket No. 130
at pp. 56, 61 Gonzalez also requested to meet with Kim Perez Hadris to discuss heg
evaluation, and in order tchallenge it, shaskedthat her emails from 2013 be reinstated
her accountSeeid. atpp.58-60.According toPlaintiff, the emails contained evidence that
had achieved the goals of her position and comgléter assigned projectSeeid. at pp.59-
60. However, the Human Resources departmesgponded thathe emails could not b

retrieved because they had already been del&egld. atp. 60.

Plaintiff filed a claim of retaliation before the Equal Emyioent Opportunity

-

e

Commission (“EEOC"Y0 and while Plaintiff was attempting to challenge her evaluation

Glamary Pere®2was appointed to the Regional Sales Manager paosi8eeDocket No. 125 a
p. 78. Plaintiff was not interviewed for said poseeDocket No. 130 ap. 54. Although the
process began as a competitive one, the Compangeketo directly appoinGlamay Perezo
the postion. SeeDocket No. 126 ap. 4. Consequently, ® March 11, 2014, Gonzalez seaunt
email to Harrisrequesing that she be appointed Senioisict Manageri?2 which was the

position Glamary Perez would leave vacant upon pobon. SeeDocket No. 125 app.78-79;

Docket No. 130 ap. 62; Plaintiff's Exhibit 20. On March 19, 2014Harrisdenied her reques

responding that she had consistently failed to middxott’s minimum expectations in seve

areasfor the lastthree yearsSeeDocket No. 130 ap. 67; Docket No. 153 ap. 46; Plaintiff's

10 SeeDocket No. 153 ap. 4 1.

1In 2015,Glamary Perewas fortyone(41) years old andPlaintiff was fifty-five (55) years of ageSeeDocket No.
126 atpp.3-4. That is a significant fourteen (14) year éi#fnce.

2 plaintiff had previouslyoccupied the position of District Manager (Leve) 6r several yearsseeDocket No.
129 atp. 8, Docket No. 130 app.53-54; and, she had achieved expectations as an eemioythat positionsee

—F

al

Docket No. 125 ap. 79.
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Exhibit 21 Instead, Harris offered Vickybel Rosatidhe position of Senior District Manag
left vacant by Glamary Pere@eeDocket No. 125 ap. 79.

In his email responsef March 19", Harris never toldPlaintiff that the Senior Distric
Manager position had already been fill&keDocket No. 153 app.94-95. However, there is
evidence on record thaty March 4, 2014, a week before Gonzalez’s enn@aiarris the latter
had writtenan email to Mendez and Adames stating that he watdaetiscuss the “backfi
succession cauddy Glamary’s promotion that is,the“Vicky move,” which he thought shoul
to be taken care of before actually announcing GlanRerez's promotionSeeid. at pp. 95
98; Plaintiff's Exhibit 19 Hence, the Senior District Manager vacancy was newested,and
Plaintiff could never apply to itSeeDocket No. 130 ap.67.

In March of 2014, Rocio Oliver, one of the other employees affecteg the
Reorganization, was offered the position of Serstrict Manager (Level 16) for which sH
did not have to compet&eeDocket No. 126 app.48, 50, 591n addition Dennis Torres, th
other employee affected by the Reorganization, prasnoted taDistribution Managerl(evel
16) on March 17, 2014Seeid. at pp.52, 6061 Docket No. 153 ap. 102. Plaintiff, who was
their supervisor before the Reorganization, remdiaeher Level 15 position.

In April of 2014, the Company finalized a documaegdlled the Talent Manageme
Review (“TMR”) to be sent to corporat&eeDocket No. 153 ap. 122, Plaintiff's Exhibit 39

The TMR “is a formal process used to discuss leadiprsipabilities, strengths and gaps, cre

an action plan to ensure talent needed will belal$a to achieve business long range plans.

is the process of identifying and developing indivals with the potential to compete f
defined leadership role.” Docket No. 153 @mtl112.Harris andhis immediate staff, includin

Kim Perez prepared the TMRSeeid. at p. 113. In the document, Gonzalez had

13|n 2015, Vickybel Rosario waforty-three (43) years old anllaintiff was fifty-five (55) years of ag&eeDocket

o

(4%
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or

No. 126 atpp.3,5. That is a significant twelve (12) year difference.
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developmental actions listed; the TMR just said A’ or “not available.”Seeid. at p. 122,
Plaintiff's Exhibit 39. Moreover,the documenteflected that there was no promotion tim
for Gonzalezor potential next moveseeDocket No. 153 ap. 123 Docket No. 125 app. 32,
38; Plaintiff's Exhibit 39. According to Adames, this information was not indad Dr Plaintiff
because she had obtained a PAin her performaraedeayon for 2013SeeDocket No. 125 a
p. 40. However, Francisco Vargadsanother Abbott employee who obtain@adPA for his
performance in 2013, had promotion timing and poimext moves listedor him in the
TMR. SeeDocket No. 125 app.40-41.In addition, William Palermo, another employee t
needed to improve his performance, also had dewetypal actions listed inhe TMR. See
Docket No. 153 app.132-133.

According to Harris, it was typical for every empée to have developmental actiong

the TMR.Seeid. atp. 118.Later on in his testimony thoughetestified that the developmental

actions for employees holding Level 15 positions aot included in the TMRSeeDocket No.
152 atp.120.However, Francisco Vargasd Wilma Diaz2>who werealso in Level 15 positios)
had developmental actiomsd/or potential next movesstedfor themin the TMR.SeeDocket
No. 153 atpp. 128-129.

Finally, in May of 2014, Kim Perez became the General Mgmat Abbott upon Harris
departureSeeDocket No. 130 ap.68. Marisabel Aponte then becam&intiff's supervisor in
July of 2014 Seeid. at p. 68. Gonzalez obtained an AE in her performance evadodor the

years 2014 and 2015 under Aponte’s supervisieeid. at pp.69-70.

141n 2015,Francisco Vargawas fortythree (43) years old arfllaintiff was fifty-five (55) yeas of ageSeeDocket
No. 53 atpp.101102. That is a significant twelve (12) year difference.

15n 2015, Wilma Diazvasfifty- six (56) years old and had held a Level 15 position foe st twelve years, tha

ng

nat
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is, since 2004SeeDocket No. b3 atp.103.
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a. Failure to Promote

Senior Product Manager Position

In their motion for judgment as a matter of ladefendantargue thaPlaintiff was not
promoted for the Senior Product Manager positi@tauseunlike the other candidateshe
failed to give the presentation that was requiasd voluntarily withdrew from the selectic
processSeeDocket No. 163 app. 12-14.In her oppositionPlaintiff arguesthat the evidenc
justified the jury’s finding that her withdrawaldm the presentation “was reasonable in i
of the context in Wich it took place.” Docket No. 170 gt 27. According toPlaintiff, the
following factorscontributed to this context: (1) theearch forexternalcandidateshefore

making a vacancy announcemanternally, (2) deviation fromCompanypolicy of favoring

gualified internal candidate§3) Harris’ satisfaction with the “external candtéaslate” before

she was interviewed for the positiofd) panel ofjudgesconsisting ofpotential targets @

litigation by Gonalez (5) selection committee'discussons almut Plaintiff's intention to sue

during selection procesB) discusson ofselection process with attorneyg) (equiring a cas
presentation for the first timg8) not investigating he2013 claims of discrimination an
retaliation pursuant to Compapwlicy; and,(9) Kim Perez's incredible assertions that she

not consider Plaintiff's 2013 performance durind¢eséion processSeeid.

Thecircumstances that comprislee overall factualpictureof this caseand enabled t

jury to reach its verdicwvill now be discussed

As set forthsupra before becoming a finalist for the Senior ProdMenager positiorn
in December of 20 1R laintiff had asked Kim Perez in Martb be appointed to this positio
At the time, Perez responded that such position waesvailable not that Plaintiff wasn?

gualified for it. Only five (5) months latera vacancy for this position was posted LinkedIn
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in August of 2013Yet, Plaintiff found outthrough a colleaguthat the Companwas looking

externallyto fill a vacancy for the position she was inteesstnbecaus&im Perez did not tell

heranything about it when they met to disci&aintiffs midyear review in September of 2Q]
SeeDocket No. 130 ap.39.Plaintiff confrontedHarrisvia letterwith thisinformationclaiming
that the failure to inform her of this opening ctitisted retaliationsinceat the time, she ha
already filed her age discrimination claims at thRlA Harris respondedthatthe Company
had not engaged in discrimination or retaliatioriagt her even though he testified n
knowing the results of the investigation théompany'slegal department was couodting.
Therefore, his statements in his response lettegeyweemature md unsupportedto say the

least.

And with regards to this investigation, Harris’t@sonyto thateffectwas contradicteq
by Mendez, who testified that the Human Resourcepad@nent did not conduct 3
investigation of Gonzalez's claims. Kim Perez alsstified during trial that she did not ord
an investigation ofPlaintiff's claims against her, whicllso evinces a deviation from th
Company’s policy of investigatingll employeecomplaints The First Circuit recognizes th
“pretext can belemonstrated through a showing that an employerdeasated inexplicabl

from one of its standard business practit&uvchinov v. Parametric Tech. Corb37 F.3d

62, 68 (1st Cir. 2008)The jury in this case may have reasonably found timission tdbe

evidence of pretext.

After receiving Gonzalez's letter, Harriginally ordered the vacancybe announcd
internally.Hisemailrequest to Mendez at Human Resources stdtatlhe waslready please®
with the “external candidate slateéAt the timeof this emailthough, hehad notyet reviewed
Plaintiff's applicationor that of any other Abbott employde other words, the battle was Ig

even before it was fought.
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During defendantscase in chief,Harris tried to explain the timing of the internal
announcemenassertinghat he had only obtained “budgetary approval” floe position in
November of 2013SeeDocket No. 153 ap. 43. However,the jury could haveeasonably
disbelieved him antbund thattheintentionto announce the position internafigver existed
until Plaintiff complained abouthe omission“[T] he irregular timing could have suggested to

the jury that a coveup was afoot. Mufioz v. Sociedad Espafiola De Auxilio Mutug y

Beneficiencia De Puerto Ric671F.3d 49, 57 (1st Cir. 2012Jiewing the facts in the light most
favorable to the verdicthejury plausiblyinferred that the Senior Product Manager had|not

been announced to prevertaintiff from applying in retaliationfor complaining of agé

\L*4

discrimination.The court inot permitted to seconduess the jury's assessment.

To cinch the matter, the jury also heard testimomgt the members of the selectipn
committee spoke aboRlaintiffs discrimination claim among theselves during the hiring
processdespite admitting that this information should beeievant for promotion purposes.
Notwithstanding, theylecided to meet withthe Company'attorneys before interviewing the
candidates, whicltAdames aknowledgedwas out & the ordinary.The jury could also have
foundthat thetiming of this legal consultation wasiggestiveof the factthat Plaintiff's claim

against defendantsagan important consideratiom the selection process.

SubsequentlyPlaintiff was interviewed by both Mendez and Kim Per€lze latter’s
testimony with regards to this process may havenbmszeived with skepticism by the jury
membersFirst of all, dthough Kim Perez was the object BRaintiff's discrimination claims|,
shetestified that she did not recuse herself from the seleactaon mitteebecause she was the
hiring manager for the positio®econdKim Perez testified that she did not consider wélag
thought wa<Plaintiff's “deficient” job performanceduring the currentyearbecause according

to Companypolicy, she could only take into account the employeesfgrmance during th

[¢7]
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prior year The jury in this case could have found Kim Peregsationaunder oathto behard
to believedeeming it amimost unsurmountable task bothremain impartialas well aput
aside Plaintif6 subpar performance during the most recent manYbs, sheclaimedbeing

able to ddboth.

“[P]roof that the defendartdg explanation is unworthy of credence.isone fom of

circumstantial evidence that is probative of intentl discrimination.”AcevedgParrilla v.

Novartis ExLax, Inc, 696 F.3d 128, 141 (1st Cir. 2012) (cititdlliams v. Raytheon C9.220

F.3d 16, 19 (1st Cir.2000.)“An explanation is unworthy of credence wheljsig€] suffers from
weaknesses, implausibilities, inconsistenciespimerencies, or contradictions ...” such that a
factfinder could finfer that the employer did nottafor the asserted nediscriminatory

reasons.”Hubbard v. Tyco Integrated Cable Sys., IB85F. Supp.2d 207, 22829 (D.N.H.

2013) (citing SantiageRamos v. Centennial P.R. Wireless Corpl7 F.3d46, % (1st Cir.

2000). Areasonable jurgould have easily determinédather explanations for remaining jn
the selection committee and for happroach to the evaluation process were simply

implausible, and thus, pretextfor retaliation

During the course of the selection proceBRintiff became a finalist along with two
other external candidatesidwas asked to make a case presentation before d phjueges
To Gonzalez, an Abbotémployee for ovethree decadeshis additionalrequirement was
unheard of.What is more,Plaintiff testified thatmost paneljudges had seen her make
presentations during the coursehafr employmenas Product ManageTherefore, they werg
familiar with her skillsSeeDocket No. 130 ap.49.Plaintiff also knew that at least two of the
judges, namely, Harris and Kim Perez, were awafr@er formal claims of discrimination.
Feelinguncomfortable andumiliated, Plaintiffdecided to withdraw from the presentation

phase of the selection process becalsebelievedhe process was a sham.
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It is uncontested thahe request foa business case presentation was@arturefrom
the ordinary selection procesbhis may have led the jury to conclude thagfendantsreal
objective was to evaluate thexternal candidates’ presentation skillsecause tbse were
unknown tothe judgesSuch a conclusiosupporsPlaintiff's inferencethat shewvas not being
truly considered for promotianAs a result a reasonable jury could have found that
withdrawal from the presentation phase of the s@eacprocess was warrantesince the
overwhelming circumstantiakvidence showed that her effort and continued pgodtion
would have been futile, dinding that is not unheard of inhe universe otholdingsin

employment casesf several other court&eeMiller v. GruenbergNo. 1:16CV-856,2017 WL

1227935, at *67 (E.D. Va. Mar. 31, 2017aff'd as modified 699 F. Appx 204 (4th Cir. 2017)
cert. denied 138 S. Ct. 2579 (2018withdrawal of job application does not bar a plfi's
discrimination claim of nosselection where there is ewdce the plaintiff was coerced in

withdrawing from application process3impson v. Beaver Dam Cmty. Hosps., Ind80 F.3d

784 (7th Cir. 2015)(physiciaris withdrawal of his application did not bar his ea
discrimination claims against hospital whet®ef of staffs warning indicated that it wou

have been futile for physician to maintain his apation); Qu v. Bd. of Regents of Univ. ¢

Minnesota No. CIV. 081843 RHK/JSM, 2009 WL 2900334, at *7 (D. Minn. Sef,
2009)the withdrawal of an employment application miglttmndermine a plainti prima

facie case if his application would have been &)tiLowery v. Circuit City Stores, In¢158 F.3d

742, 76263 (4th Cir.1998),revd on other grounds, 527 U.S. 1031 (1998nding that

voluntary withdrawal does not show prima facie ca$aliscrimination where there is 1
indication “it was futile to apply or that [the eroger] prevented her from applyingPursuan
to the foregoing, a reasonable jury could have fbthat defendants’purported naetaliatory

reason for not selecting her was pretextual.

her
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Defendants’ alternative argument in support of tldscision not to promote Plaint
for the Senior Product Manager position is that rieghar Molina one of theexternal
candidateswasmore qualified than Gonzale2eeDocket No. 163 app.12-14.In their motion,
defendantgontend that Molina had a degree in business adstrimtion and a master’s degr
in marketing, versusPlaintiff, who did not have anyorma education in busines
administration or angost graduate degre€eeid. atp.13. In addition, they claim that Molin
had more relevant work experience, particularlgha Caribbean markeid. In her opposition
Plaintiff first argues that she should hebeenofferedthe position pursuant to the Compan
policy offavoringqualified internal employees when filling vacancigsthat respect, Plainti
argues that defendants deviated once affaim established policieis retaliation for having
engaged in protected conduct, amdtead,selected Glorimar Molina, who isubstantially

younger than Gonzalez bhywentytwo (22) years.SeeDocket No. 170 app. 12-13.

“When an employer claims to have hired or promoted person over another on t
basis of qualifications, the question is not whwhthe aspirants was better qualified,th
rather, whether the employer’s stated reasonsdlacsing one over the other were pretextu

Rathbun v. Autozone, Inc361F.3d 62, 74 (1st Cir. 2004)n line with the business judgme

rule, ‘[clourts may not sit as super personnel departmeadsessing the mer#®r even the

rationality—of employersnondiscriminatory business decisioh®eslauriers v. Napolitang

738F. Supp2d 162, 179 (D. Me. 201Q¥kiting Mesnick v. General Elec. G®50 F.2d 816, 82

(1st Cir.1991). “Qualifications are notoriously hard to judge andnore must be shown th3
that the employer made an unwise personnel declsyggromotingX’ ahead ofY.” Rathbun
361 F.3dat 74. Nevertheless, “there may be situations in whichdifference in qualification
is so stark as to support an inference of pretédt.at 75. “Or, perhaps, there may be situatid

in which a great number of individual employmentid&ns, each of which arguably can

ff

ee

S

a

y's
f

=N

1

)

ns

be




Civil No. 14-1620(PG) Page34

justified as a business judgment, may in cumulapoesent so onsided a picture as to rai

an inference of pretextid.

With regards tahe candidates’ differences in educatioine court notes tha&laintiff's
degrees, or lack thereof, had not previously prégdbbott from promoting her taLevel
18 position, in which she supervisedwentyeight employees, including otheupervisors
Consideringthis information the jury may have reasonably afforded little credit ttois
purported norretaliatory reason for not having selectelaintiff for a Level 16 positionThe
jury may have also discountetkefendant'sgrounds for their choice becaubmlina only had
eleven years ofotal work experiencevis-a-vis Plaintiff, who had almost thirty years

experience at Abbott. Therefore, this casedefinitely not one in which the success

applicant’'squalificationsare so obviously superior to those RIaintiff as toundermine the

legitimacy ofher claims And in combination withboth the age difference and teespicious
circumstances surrounding the selection processwiae previoushdiscussed, the jurmmay
have hardlybeen persuaded by defendants’ assertions tMailina possessedsuperior

gualifications.SeeSt. Mary’s Honor Ctr. v. Hicks, 509 U.S. 502, 511 (1993)he factfindets

disbelief of the reasons put forward by the defemtdgarticularly ifdisbelief is accompanie
by a suspicion of mendacity) may, together with éhements of the prima facie case, suffice

show intentional discriminatiob).

Defendants’ thoice between the three candidates was highlyrdisgmary but]

‘Discretion may bexercised in ways which are discriminatory or rittry.” Deslauriers v

Chertoff No. CIV. 07184-B-W, 2009 WL 1032854, at *31 (D. Me. Apr. 16, 2008J)fd, 640F.

Supp.2d 104 (D. Me. 2009]citing DeCaire v. Mukasey530 F.3d 1, 20 (1st Cir. 2008

Moreover,“the temporal proximity between tijadministrative]complaint and the decisig

ful

2 to

n

not to select[plaintiff] is a significant consideratioh Chertoff 2009 WL 1032854 at *3
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(citations omitted) See alsoMesnick 950 F.2dat 828 (finding that evidence of émporal

proximity of an employes protected activity to an employgradverse actionnter alia, is one
source of circumstantial evidence that, theoreticalan demonstrate retaliatipin sum, he
totality of the circumstancesn this case may have led a reasonable jury to loarecthat
defendantshon-retaliatory reasonto not promote Gonzalez to the Senior Product Ma&n

positionwere merela pretextfor retaliationaftercomplainng of age discrimination

Regional Sales Mmager and Senior District Manager

Defendants also argue that Plaintiff was not quediffior the Regional Sales Manag
and the Senior District Manager positions for whglhe was not selected in early 20 5&e
Docket No. 163 app. 15-17. According to defendants, Plaintiffas rendered ineligible fg
promotion because ofthe “Partially Achieved” expectations rating shecewed in hej
evaluation. Moreoverdefendantargued thaPlaintiff lacked the relevant experience for {
job both in he Caribbean region and withedistributorssector In contrast, Glamary Pere
the selected candidate, had a master’s degreesmesis administration and an excellent tr

recordin salesat Abbott

In her oppositionPlaintiff notesthe inconsistencies regarding whetloernotshe wag
“‘considered” for the positionSeeDocket No. 170 ap. 16.0n the one hand, there is eviden
on record such as Abbott’s Answers to Interrogatotigsat Plaintiff was “considered” for th
Regional Sales Manager position despite havingivedea PA rating. However, Adamg
explanations shiftedt trialhavingfirst testifiedthat Gonzalez was considered and eventy
denyingit. In addition,Plaintiff also points out that Abbott suddenly aborted thm petitive
selection process for the position and appointeain@ry Perez, who wasurteen (14) year

younger than Goratezand had less experience thhar.
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After learning of Glamary Perez’s promotiolaintiff requested to be promoted to the
position Glamarywould leave vacantbut once againPlaintiff was denied According to
defendants in their motion, the Company offeredkyiel Rosario the position because she
was more qualified than Plaintiff, had been idertfas a key talent in the TMR process and
unlike Plaintiff, had excellent evaluationSeeDocket No. 163 ap. 17. In responsePlaintiff
argues that she was not promotedhis position in retaliation for having engagadgrotected
conduct and points to the events that are temporally pnate to this selection process|as

evidence of pretext

First of all, Gonzalez points out that the Compargver informed hethat Glamary
Perezwas selectedlo the Regional Sales Manager positiéfter finding out on her own, she
sent an email to Harrsn March 11, 2014sking if shecouldbe offeredGlamary Pereg Senior
District Managelposition, whichwould become vacanSeeDocket No. 130 ap.62; Plaintiff's
Exhibit 20.0n March 19, 2014, Harris responddtat she was not qualified for promotion
having obtained an unsatisfactory rating in her thresent evaluation and informed her that
for the last three years she had demonstrated ratkey job competency issues thraguire
significant improvement.” Plaintiff's Exhibit 2Defendants rely on this document to groynd
their claim that Plaintiff failed to meet expectats. HoweverPlaintiff rightfully indicatesthat
Harris’ assertionshereinare mistaken because inlaast one of thsethree years, namely, in

2012, she had obtained an Achieved Expectationsgam her performance evaluation.

Gonzalez alspoints outthatpursuant to the documentary evidence on recanather
much youngedbbott employeenamely,Vickybel Rosariohad alreadyeen preselected for
the Senior District Manager position at the timedafrris’emailresponseOn March 4, 2014,

Harrishad writtenan email to Mendez and Adames requesting to “gghall” on the matter

(@)

of the *backfill succession caused by Glamary's mpadion” before making any publi
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announcementsSeePlaintiff's Exhibit 19.According to this email, Vickybel Rosario, wholi

twelve (12) years younger than Plaintiff, would béferedthe position Glamary left vacat
before announcing Glamary’s promotiohlarris sent this email fifteen (15) days befq
responding to PlaintiffHowever, Harris stayed mum aboutet? personnelmovesin his

response t®laintiff.

As can be gleaned from the recoRlaintiff was given an unsatisfactory performar
evaluation a month after being selected as a fhddtr promotionat the end of 2013This
precluced her from qualifying for promotionin 2014 According to defendants’ theor
Gonzalez went on vacation on Decembe2P013, and when she returned from the Holid
she wassuddenlynot a qualified candidate for promotion and hadesal/competency issu¢
that needed immediate improventeas perHarris email. And while Plaintiff was attemptin
to challenge her 2013 performance evaluation to avail, the Companyswiftly and
surreptitiouslypreselectedtwo much younger employeds fill two vacancies that Gonzalg
was interested inwithout having these candidates engage in a coripetprocess And
although preselection alone does not violate ADB#ewit’s based on qualifications, cour
have foundthat “preselection is relevant to the emplogemotivations andoperates t¢
discredit the employeés proffered explanation for its employment decisfoNapolitang 738

F. Supp2d at181-82(citing Goostree v. State of Tennessé6 F.2d 854, 861 (6th Cir.1986

See alsoHam v. Washington Suburban Sanitary Coimmil58 Fed.Appx. 457470 (4th

Cir.2005) (stating that preselection can suppdibhding of pretext in conjunction with othe

evidence)Coble v. Hot Springs Sch. Dist. N6, 682 F.2d 721, 72829 (8th Cir.1982) (finding

that evidence of preselection discredited the sthdcstricts proffered legitimats

explanation).
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“[T] he significance of any given act of retaliationlwiften depend upon the particular

circumstances. Context matter8urlington N. & Santa Fe Ry. Co. v. White, 548 U53, 69

(2006) From the evidencesaa whole, the jury in this caseuld have reasonably and sensi
found thatdefendants’ explanationwere less than forthcomindhe cumulative effect @
defendantsirregularities in the promotional process deviations from established policig
shifting explanationsstealthy personnel movespntradictions and inconsistencies weigh

heavily in the minds of the jurySeeSantiageRamos 217 F.3dat 56 (finding a plaintiff can

establish pretext by showing weaknesses, implalits#si, inconsistencies, incoherencies,
contradictions in the employerproffered legitimate reasons such that a facdmabuld infer
that the employer did not act for the asserted-dmtriminatory reasons)All told, the

evidence presented at trial was enougBupport the jurls finding of retaliation.

Other circumstantial evidence points in a similaregtion. For one,not only were
defendantselecting substantially younger candidates for matas and promotions, btitere
is alsoproofthatin March of 2014 the other two employees affected by the Reorgstion,
Oliver and Torreswerepromotedo Level 16 positionwhile Gonzalez, their former supervisg
remained at a Level 15 positioAreasonable jury codlconclude from this evidence thidnese
employeesvere similarlysituatedn the face of th&®eorganization buwveretreated differently
because of their age or because neither had fdeupdaints of age discriminatiomgainst Kim

Perezand the CompanyseeDocket No. 153 ap. 6.

Therecord also reflectshat the two employees that were over 50 yeargef(@&/ilma
Diaz and Gonzaleayere stuck at Level 15 positions, whereas subsaédlgtyounger employee
were beingselected opromoted without having to apply or compete for ipiogs. A plaintiff
may show that the employer’s reason is a pretexdifecrimination with evidence oftatistical

evidence showing disparate treatment by the emplofjenembers of the protected clds

bly
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Mesnick 950 F.2dat 824. Pursuant to the foregoing, the jury also had sigfit statistica

evidence to infer pretext.

Finally, during trial, the Plaintiff stressed thect that the Company’s Talent

ManagemenReviewdocumentfor 2014 had neitheipromotion timing” or “potential moves

or “developmental actions” listed for heBeePlaintiff's Exhibit 39.A cursory review of this

document shows that this lack of information wasleparture from the usual practi¢

Moreover, the reasomsdames and ldrris gavefor this lack of information were all proven

be inconsistent, if not false.

From the evidence presented at tridle court finds that efendans cannot properly
arguethatthere was a complete absence of evidence to suppeserdict On the contrary
the evidencdrom which the jury could have reasonably concludieat defendants retaliate
against the Plaintifby failing to promote her was overwhelminDefendants’ motion fo

judgment as a matter of lawthusDENIED .

b. “Partially Achieved” Performance Evaluation

Defendants argue that they did not retaliate agaiRktintiff by giving her an
unwarrantedPartially Achieved”or PArating in he2013performance evaluatioseeDocket
No. 163 atpp. 14-15.First, theycontendthat Plaintiff herself admitted that she did not mg¢
deadlines and needed improvement in her commumicatkills 16 Seeid. Second, defendan

set forth thatpursuant to the applicable law, the only relevamquiry is whether Abbot

16 |n support of this argumentefendantseferto thejury trial transcript wherd?laintiff supposedly admitte
having“no evidencéthat Kim Perez gave hébad evaluations to discriminate or retaliate agalires” SeeDocket
No. 163 atp. 15 (citing Docket No. 130 gt.106).According to defendantshis admission warrants “the dismisg
of all the claims.’SeeDocket No. 163 ap. 15. However, the court found no suabntentin the cited materialThe
court will not do counsed’work” Diaz—Morales v. Rubie-Paredes170F. Supp.3d 276, 289 (D.P.R. 2016and

D
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believedthat Plaintiff was performing belowexpectationsnot whether shectually was

underperforming or whethd?laintiff subjectively thought she was n&eeid.

In responsdo this argumentPlaintiff pointed out to portions of her trial testimony
where she explained how Kim Perez excluded her froreetings and keptmportant
information from her that was essentialttee performancef her dutiesSeeDocket No. 170

atp.13; Docket No. 130 gip.42-45.Therecord reflectshat Kim Perez an®laintiff often had

differing explanations for events that transpiredidg the course of their working relationship
as supervisor and subordinate. Neverthelasseasonable jury could have deenRddintiff's
account more credible than Kim Perez's and concluthet the lattersabotagedPlaintiff's

ability to achieve expectationgn retaliation for Plaintiff having filed claims of age

discrimination against her

Some inconsistencies also steffom the way Plaintiff's supervisors handledher
purportedperformance shortcomingdhe first has to do with the implementation of the
Company’s Performance Improvement PIERIP”). Adames testified that ®IP is usually
recommended when an employee obtains a PA in hisékvaluation fortwo consecutive
yearsl’ and Harris’ email stad that Gonzalez had been displayiogmpetencyissues for
three consecutive year®¥ Despitesupposedly displaying sufpar performance for three years
Kim Perez did not mention placirjaintiffin an improvement pladuringher 2013mid-year
review in September of 20135eeDocket No. 130 app. 38-39. On the contraryPlaintiff
testified that afterthis mid-year evaluationshe believed she was “on track” to receiving|an

“AE” (“Achieved Expectations”) in hefinal performance evaluatioButafter her formal claimn

17 SeeDocket No. 125 app.90-92.
18 SeeDocket No. 153 ap.52.
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of age discrimination at the ADfuist a month latereverything took a “downward turnSee

Docket No. 170 app.14-16.

The factremains thoughthat Gonzalez waseverplaced on a PIP® andaccording to
Plaintiff, neither Harris or Kim Perez devised a plan to eeahkr to improve he
performance? On the other handhe defendantgosition is thatthey did not deviate fron
Company policy with regards to their performancalaations of Gonzalez. According
defendants, they did not place hen @ PIP because sliéd not fail to meet expectations f
two consecutive yeardterhavingobtained dsatisfactory evaluationih her 2012 performana
review.SeeDocket No. 163 app.21-22.However thispost hoexplanation is not aligned wit

Harris' statements in higlarch 2014email to Plaintiff.

As to the corrective measures taken to Helintiff improve,defendantsontend tha
in 2012theycreated an “action plan” fdPlaintiff to achieve goal&in the areas where she w
having difficulties.”Seeid. atp. 22. In support of this statemerefendantseferto her 2012
performance evaluation, wih defendantsadmitted in the previous paragraph W
“satisfactory’and precluded the implementation of a PliilR.at p. 21. That is defendantause
of Gonzalez's 2012 performance evaluation is twofaldd ambiguous. © the one hand
Gonzalez's2012 performanceevaluationstates sheachievedexpectationsand preverted the
implementation of a PIP, but this document is dls® source of &@orrective prograndevised
to aid herimprove herconsistentlydeficient performanceDefendants cannot have the ca

and eat it too. Areasonable jury coylthusiblynot believedefendants’knotty theory.

19 SeeDocket No. 125 ap. 92.
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20 SeeDocket No. 130 ap.68.
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The secondnconsistencyn the recordchas to do witldefendantommunicationswvith
Plaintiff regarding her performance shortcomings.st, when Plaintiff emailed Harrisin
November of 2013 statiniger interest in the Senior Product Manager positidarris nevel
mentioned thecompetencyissues that would hinder her possibilitiss a promotion. See

Docket No. 130 ap. 37.This was just four (4) months before the email Betsherabout her

ineptitude for promotion Second, Kim Perez admitted thator the most part, shie

communicates with her team through emails becaligeis her management stygeeDocket

No. 123 afp.11; Docket No. 155 gi.58.In fact,Plaintiff had complained back in 20tHiat Kim

Perez sent a lot of emaiSeeDocket No. 123 app.10-11. But other than Harris’email of Marc¢

of 2014,defendantgslid not produce one email from Kim Perez in whittesadmonished g
corrected or reprimandd®laintiff for her subpar performanpoehich defendantaowcontend

is the real reason for Plaintiffeegative evaluation ansgtasis in a Level 15 position. “Th

-

e

absence of such evidence is a factor that the jeagonably could consider in deciding this

issue. Trainor v. HEI Hosp., LLC, 699 F.3d 19, 289 (1st Cir. 2012) (citin@enders v. Bellow

& Bellows, 515 F.3d 757, 76364 (7th Cir.2008)) (defendant not entitled to judgm as a

matter of law where defendant was unable to produeenorandum, email, or other interr
writing substantiating its nonetaliatory reason for terminating the plaintiff ihe midst of
negotiatiors). Plaintiffs formal claim of discriminationand retaliation preceded th¢

documentary evidencdefendantproduced to provélaintiffs performance shortcoming

and given the sequence of eventse jury could have reasonablinferredthatthe negative

performance review wa®taliatory.

Anotherdiscrepancys apparenwhen onguxtapofsdefendantsclaim thatPlaintiff
hadcompetency issue®r threeconsecutive yeargersusthe fact thatPlaintiff was a finalist

for promotion at the very end of 201®hen Kim Perez already knew that she had part

\*2)
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achieved expectation®aind althoughKim Perez dermdd consideing what shedeemedwas

Plaintiff's deficient2013 performance itheselection process fdhe Senior ProductManager

position, as statedsupra a jury could havesimply rejected this testimony aimherently
implausibleor unbelievable But having pickedPlaintiff as a finalist out of 114 applican
despite hepoor performancesinconsistent wittdefendantsgoalto pick the*bestcandidaté

for the positionIn this regard,he court finds thathisincongruencyreditsPlaintiff's theory

that her selectioras a finalistwas a sham intended to deceiwer into thinking she was

genuinely beingonsidered for promotion, only ttaveher chances fandvancemenghattered

with a negative performance evaluatisimortly thereafterSeeSantiagegRamos 217 F.3dat 56

(finding a plaintiff can establish pretext by showing weakses, implausibilities

inconsistencies, incoherencies, or contradictionthe employes proffered legitimate reasons

such that a factfinder could infer that the employld not act for the asserted nan

discriminatory reasons)

All told, the court finds that the jury in this easould have reasonably found that

defendantdeviated from the Company’s performance evaluagoficy and that thehifting
explanationsheyoffered werancongruousDeviations from established Company policy h

been recognized as evidence of pret&aeDunn v. Trustees of Bostadniv., 761 F.3d 63, 7

(1st Cir. 2014)“[T] his court has recognized thdg¢viation from established policy or practi
may be evidence of pretext.The overallfactual picture in this case could have senslbty a
juror to disbelievedefendants’ contetiion that their decision togive Plaintiff a negativg
performance reviewvas based purely on a poor performance rec@m.the contrarythe
evidence supported thery’s conclusionthat the performance issues ttkan Perezanddarris
pointed out to Plaitiff in 2014 in her final evaluatiorandin oneemail respectivelywere a

pretext tocover up their real motiveetaliaion for having complained of age discriminatiof

ave

ce
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In light of the foregoing, the court finds th&faintiff presented enough evidence
pretext for a jury to reasonably conclude tiPdaintiff's negative performance evaluation w
unwarranted and resulted from defendants’ desimetaliate againsPlaintiff for having filed
claims of age discriminatioand retaliation Accordingly,defendantsimotion for judgment a

a matter of law i©DENIED on these grounds.

c. SIF Letter

Pursuant to Article 5(a) adhe Workers’Compensation Act, better known as the St
Insurance Fund Corporation Law, Law No. 45R.LAWS ANN. tit. 11, 8§ 7 an employeewho
suffers a workrelated injury or accident and reports to the Fordreatment, has an absolu
right to reinstatement to her position once shaeissharged from the Fund (i.e., from medi
treatment), provided she seeks reinstatement witlvelve months of her injury or accideh

RiveraFlores v. Puerto Rico Tel. Co., 64 F.3d 742, 750 (Cir. 1995)SeealsoMartinez v. Eaglg

Glob. Logistics (CEVA) No. CIV. 0902265 PG, 2011 WL 3843918, at *20 (D.P.R. Aug.

2011) (“The Supreme Court of Puerto Rico has found thdticke 5(a) has two components:
the obligation to keep the injured emploiemb available for one year and, (2) the obligat
to reinstate him after the SIF discharges him,@oglas the employee seeks reinstaten
within the one year reserve period and he meetsthiree statutory conditiong(titing

Grillasca-Pietri v. Portorican American Broadcasting Co.,.In233 F. Supp.2d 258, 2685

(D.P.R.2002)):[T] he Puerto Rico Supreme Court Hexdd that seeking SIF benefits qualif

as protected activity under Law I1%BantanaColon v. Houghton Mifflin Harcout Pub. Ca81

F. Supp3d 129, 136 (D.P.R. 2014¢iting Feliciano Martes v. Sheratot82 P.RDec.368, 395

(2011).
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Defendants arguehatthe SIF exhaustion notice did not constitute retaliathi@cause a
threat is not an adverse employment actionder ADEA and because they had a legitimate
non-retaliatory reason for notifying her that she hatlausted her reserve peridgeeDocket
No. 163 atpp. 10-11.In responsePlaintiff's opposing argument is twofoldrirst, she argues

thatthe SIFC Law does not “mandate termination of thigpptoyee’after the oneyear reserve

U

period expire anda reasonable jury could have deemed the lettemaaca of retaliation in
violation of Law No. 11%ecause it contained a threat of terminatib8eeDocket No. 170 at
p.9 n.21. SecondRlaintiff purportsthatdefendants are precluded from moving for judgmient
as a matter of law on this issbecause thegid not raise it intheir Rule 50(a) motios. Seeid.
atp.4 n.8 In their replydefendantgustify this omissiorcomplainngthat thejudgecut them

shortduring their oral arguments pursuant to Rule 5C¢8eeDocket No. 177 ap.3 n.1.

After carefully reviewing defendantRule 50(a) motions, the court agrees wthaintiff
in both of her argumentdn their preverdict motionsdefendantsfailed to advance their
sufficiency of the evidence argument regamglPlaintiffs Law No. 115retaliation claim for
havingreportdto the SIF. As previously set forth, a renewed raotior judgment as a matter
of law pursuant to Rule 50(b) “is bounded by thevaut’s earlier Rule 50(a) motion. ... As a

result, the movant cannot use sughmotion as a vehicle to introduce a legal theooy|n

distinctly articulated in its Rule 50(a) motionCornwell Entmt, Inc. v. Anchin, Block &

Anchin, LLP, 830 F.3d 18, 25 (1st Cir. 2016) (citif@rker v. Gerrish547 F.3d 1, 12 (1st Cir.

2008))(internacitations and quotation marks omitted). The coliotds thatdefendantsare

21“An employee establishes a prima facie case unaer 115 by proving that (1) he engaged in one oftheected
activities set forth in the.. Act and (2) he was subsequently dischargbade atened or suffered discrimination
at work.”MVM Inc. v. Rodriguez 568 F. Supp.2d 158, 17677 (D.P.R. 2008 mphasis ourggiting P.R.LAWS
ANN. tit. 29 § 194a(a)lrizarry v. Johnson & Johnseri50 P.R. Dec. 155, 164 (20009ee alsdrigueroa v. J.C
Penney Berto Rico, Inc., No. CIV. 0-1258 JAG, 2010 WL 4861497, at *8 (D.P.R. Nov. 291Q) (“Employees
must establish that a protected activity was carmo@t and that terminatiorthreats or discrimination werg
suffered?).

22 As previouslydiscussedthis cout has already held that this argumdatks merit Seesupranote?.
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procedurally barred from seeking judgment as a sradf law on tlhs issue In addition this
particular retaliationclaim was filed pursuant to Law No. 135not ADEA as defendant
argued in their Rule 50 (b) motiobefendants simply missed the mark, and thus, tm&tion
for judgment as matter of lamsto Plaintiff's Law No. 115 retaliation claim for kimg reported

to the SIHSDENIED.

3. Willful Violation

Defendants argue that “[t]he evidence presentedialtdlso does not support a findif
of willful violations of federal law.” Docket No.63 atp. 23. According to them, there was
evidence showing “knowing or reckless disregar@lafintiff's ADEA rights,”id., and the jury’s
finding to that effect is unsupported “given thekaof strength of her prima facie case and
absence of pretextld. In responseRlaintiff stated that Abbott waived or forfeited its challer
to the sufficiency of the evidence related to thguie of “willfulness” because it did not raise
in its Rule 50(a) motiog allowed the court to charge the jury on the issnal failed to objec
its inclusion in the verdict formSeeDocket No. 170 ap. 5. In their reply,defendantgustify
their omission byomplainngthat thejudgecut them shortluring their Rule 50(a) motion
before the case was submitted to thieyjéf SeeDocket No. 177 ap. 3 n.1.Defendants add thza

Plaintiff alsofailed to object to the waive®® Seeid. atp. 3.

23 See'Fifth Cause of Action”in Com plaintDocket No. 1 ap. 19.

24 As previously discussedhis court has already held that this argumlacks merit Seesupranote?.

251n their reply (Docket No. 177defendantargue thatlaintiff's failure to object talefendantswaiver of this
argument at the Rule 50(a) stage also precludes them objecting in their Rule 50(b) opposition meranda.
SeeDocket No. 177. In support of their positiothefendantsite U.S. v. Taylor, 54 F.3d 967, 972 (1st Cir. 194
and include an explanatory parenthetical that statefollows: “(party’s preserdict oral Rule 50(a) motion di

not contain facts and law thantitled it to judgment whereas its pestrdict written Rule 50(a) motion did;

because opposing party failed to object when ilitimade orally, opposing party waived right to ebj on
specificity grounds).” Docket No. 177 at 3. But Taylor is a bank robbery criminal case thatviouslydoes not
include a discussionf Rule 50 of the Federal Rules Gfvil Procedureln addition, the “raiseor-waive rule”
discussion it includes is in the context of an aty’s duty to object to an “improper occerrce” or an erroneou
ruling by the trial judge.Taylor, 54 F.3d at 972Simply put thedefendants'explanatory parenthetical’ does n
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explain any offaylor's holdings and can only be regarded as an exendisgshful thinking or fictional creativity
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Plaintiffs Second Cause of Action in her complaint warecisely“Willful Violation

Under ADEA.” Docket No. 1 app. 17-18. After carefully reviewing defendant®ule 50(a

motions, the court agrees witlaintiff that defendantdailed to advance their sufficiency pf

the evidence argumenn regard tothis claimin their preverdict motionsAs previously set

forth,amovant cannotile a Rule 50(b) motion at the poe#tial stagentrodudnga legal theory

not distinctly articulated inheRule 50(a) motionSeeCostaUreng 590 F.3dat26 (“It is well-

established that arguments not made in a motioguidgment as a matter of law under Rule

50(a) cannot then be advanced in a renewed motiojufigment as a matter of law under Rule

50(b).”). The court holds thatas a resultdefendantsare procedurally barreffom seeking
judgment as a matter of lamn the issueof willfulness and theirmotion isDENIED on those

grounds.

4. Back Payand Compensatory Damages

Defendants finally argue th&aintiff failed to present evidence from which a jury co
award backpay and compensatory damag&ee Docket No. 163 atpp.23-24. Therein,
defendants incorporate their discussion in their iiotfor New Trial SeeDocket No. 164
Accordingly, the court wildefer the discussionof this argumento theopinionadjudgingsaid

motion.

1. CONCLUSION

The court finds thadefendantshat have failed to meet their burden in showingttthe

evidence in the record, taken in the light mostofable to Gonzalez, is so overwhelmin

on the part of defendants’ counsBlefendants would have this court find that opposingnsel is required t
raise an objection in the face of a moving courssedreless silence or omissidut defendants’logic puts the ca
before the horse. At anwate, heundersignedvill not deemdefendants’ counsel misquotatias an attempt t

rt

intentionally mislead the Court.
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inconsistent with the verdict that no reasonabley joould come to the same conclusig
Although theissueof backpay iSHELD IN ABEYANCE , therest of theirenewed motion fo

judgment as a matter of law pursuant to Rule 5@ WerebyDENIED .

ITIS SO ORDERED.

In San Juan, Puerto RicOctober30, 2018

S/ JUAN M. PEREZGIMENEZ
JUAN M. PEREZ-GIM ENE
SENIOR U.S. DISTRICT JUDGE
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