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UNITED STATES DISTRICT COURT
DISTRICT OF PUERTO RICO

ASLIN M. GABRIEL-YAMBO,
Plaintiff, Civil No. 3:14-CV-01641 (JAF)

V.
CENTRO MEDICO DEL TURABO, INC.,
doing business as Hospital HIMA-San Pablo
de Caguas,

Defendant.

OPINION AND ORDER

[ ntroduction

On August 22, @14, plaintiff Aslin M. GabrieYambé (“Gabriel”) commenced
this action against her employer, defend@entro Médico del Trabo, Inc. (“Centro
Médico”), by filing a complaihalleging discrimindon and retaliation claims under the
Americans with Disabilities Act‘the ADA”), 42 U.S.C. 8§ 1210&t seq, the Puerto Rico
Disabilities Law, 1L.P.R.A. 8§ 501et seq and the Puerto RicAnti-Reprisal Act, 29
L.P.R.A. 8 194et seq (ECF No. 1.) Cend Médico answered ¢hcomplaint, and later
amended its answer with leave of the coW{ECF Nos. 7, 16.) Following discovery,
Centro Médico moved the court for summngudgment, appending to its motion a
supporting statement of material facts anamerous exhibits. &~ No. 40.) Centro
Médico then filed English-language translatiofisome of their exhits. (ECF No. 48.)
Gabriel responded in opgtien to the motion, appendin® her response an opposing

statement of material facts, an oppossigtement of additional facts, and several

Doc. 62

Dockets.Justia.com


https://dockets.justia.com/docket/puerto-rico/prdce/3:2014cv01641/112215/
https://docs.justia.com/cases/federal/district-courts/puerto-rico/prdce/3:2014cv01641/112215/62/
https://dockets.justia.com/

10

11

12

13

14

15

16

17

18

19

20

21

22

Civil No. 3:14-CV-016i1 (JAF) -2-

exhibits. (ECF Nos. 51-53.) Centro Médicathnieave of the courteplied to Gabriel's
response and statements of facts, appendints reply two additional exhibits. (ECF

No. 60.) The court now grésithe summary judgment moti because the record shows

that Gabriel cannot prove that Centro Médico either discriminated or retaliated against

her in a manner prohibited by the ADA or PueRwmo law. But first, the court must
determine the timeliness ofdltomplaint and the administiree exhaustion of its claims.

Jurisdiction and Timeliness

Although Gabriel and Centro Médico aniéizens of the Commuwealth of Puerto
Rico, the court has originglirisdiction of Gabriel’'s clans under the ADA, a federal
statute. 28 U.S.C. 8§ 1331. Accordinglye tbourt also has supplemental jurisdiction of
Gabriel's related state-law cas. 28 U.S.C. § 1367(a).

“Claims of employment discrimination dmetaliation under #h ADA are subject
to the procedural requirements of Title VII thfe Civil Rights Actof 1964, 42 U.S.C.
88 2000e-5 to -9.”Rivera-Diazv. Humana Ins. of P.R., Inc748 F.3d 387, 389 (1st Cir.
2014) (citing 42 U.S.C. 88 121fH], 12203|[c]). Under those requirements, “a would-be
plaintiff must first exhaust biadministrative remedies.id. “This task embodies ‘two
key components: the timely filing of a changéh the EEOC and the receipt of a right-
to-sue letter fronthe agency.” Id. at 389-90 (quotingorgev. Rumsfeld404 F.3d 556,
564 [1st Cir. 2005]). “The st component contemplates the filing of an administrative
charge within either 180 0B0OO days of the offendingonduct, depending on the

particular jurisdiction in whichhe charged conduct occursld. at 390 (citingBonilla v.
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Muebles J.J. Alvarez, Incl94 F.3d 275, 278 &. 4 [1st Cir. 1999]). “With respect to
most charges of discrimination, Puerto Rica is. . jurisdiction in which the longer filing
period applies.”ld. (citing Bonilla, 194 F.3d at 278 n. 4). “Buiith respect to claims of
retaliation” that have “nothig to do with sexual harassment[,] . . . the 180-day window
applies.” Id. (citing 42 U.S.C. § 20@®5[e][1]). “An unexcuse failure to meet this
deadline forecloses recourse to the courtd.”(citing Jorge 404 F.3d at 564).

It appears that, on or abt November 18, 2B, Gabriel filed the requisite charge
with the EEOC. (ECF No. 40-10 at 15-16.) The filing was timely because Gabriel did
not challenge any conduct by Centro Médibat predated the filig by more than 180
days, the shorter of the two filing periodalthough Gabriel first informed her employer
of her disability in April 223, she did not request ancammodation until a letter dated
May 29, 2013. (ECF Nos. 409137; 40-10 at 13; 52 1 37Neither party claims that the
letter was incorrectly dated. And Gabriel does allege any disanination or retaliation
prior to that initial request for accommodatio(ECF No. 1 § 17.) It thus appears that
Gabriel timely filed her EEOC charge withl80 days, not to mention 300 days, of her
employer’s challenged conduct.

The second component tfe ADA’s procedural requéments contains another
deadline. “Upon receiving rght-to-sue letter” from the EEOC, “a putative plaintiff has
ninety days to file suit.” Rivera-Diaz 748 F.3d at 390 (citingoubriel v. Fondo del
Seguro del Estado694 F.3d 139, 142 [1st Cir. 2012])“Failure to do so creates a

temporal barrier to the presution of an ADA claim.”ld. (citation omitted).
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Gabriel asserts that she has complied Witk second deadline. (ECF No. 1  3.)
Meanwhile, Centro Médico fails to address thpecific procedural requirement. Neither
party has filed with the court a copy of thght-to-sue letter, evendhgh failure to meet
the ninety-day deadline “bars the courthouse do@&dhilla, 194 F.3d at 278. Because
defendant does not allege iretsummary judgment motion thalaintiff failed to meet
this ninety-day deadline, ¢hcourt deems the argument wedvand finds the complaint
timely. See Gerald. Univ. of P.R.707 F.3d 7, 27 (1st Cir. 2013).

The court must now determine which claimghe timely comfaint have properly
exhausted the EEOC’s administrative remedies.

Exhaustion of Administrative Remedies

The mere filing of a timely complaint “dsenot open the codmpuse door to all”
of a plaintiff's ADA claims. Velazquez-Ortix. Vilsack 657 F.3d 64, 7{1st Cir. 2011).
“Rather, the scope of the federal court conmplés constrained by the allegations made
in the administrative coplaint: the formemust ‘bear some closelagon’ to the latter.”
Id. (quotingJorge 404 F.3d at 565). Thus, a plathtieed not raise before the EEOC
every claim in the federal court complairifT]o serve the purposes of the administrative
exhaustion requirement — prompt noticeth® agency and an pertunity for early
resolution — ‘the factual statentan the written charge shoulthve alerted the agency to
the alternative basis of discrimination’ that the plaintiff raises for the first time in court.”
Id. (quoting Thorntonv. United Parcel Serv. Inc.587 F.3d 27, 32 [1st Cir. 2009])

(internal citation omitted). Under the so-cdlléscope of the investigation” rule, new
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allegations in a court compitet may be deemed exhaustedan earlier EEOC complaint
if and only if they “would hee been uncovered in a reasbleainvestigation” of “the
original administrative charge,” and the new allegations “still fall within the parameters
of [that] charge.” Thornton 587 F.3d at 32 (citingattimorev. Polaroid Corp, 99 F.3d
456, 464-65 [1st Cir. 1998] The court will now compar&abriel’s EEOC complaint to
her federal court complaint in light of these principles.

In her EEOC complaint, Gabriel statedtishe had first infoned Centro Médico
of her disability in April 2013almost one year after she hadrsd to work for them as a
nurse. Gabriel claimed to suffer from Marf@gndrome, which “placegher] at risk of
sudden death” if she “do[es] much physieaertion.” (ECF Nos. 40-10 at 13, 51 T 3.)
Gabriel alleged that upon giving Centkéédico “two lettersrequesting a reasonable
accommodation in which the duties . . . giveifiier] are not too stressful,” her employer
properly accommodated her by transferring toefthe Intensive aa,” where she “was
able to perform [her] duties without any preinis.” (ECF Nos. 40-10 at 13, 51 § 3.)
Gabriel further alleged that ddctober 21, 2013, about onedaone-half months after she
was assigned to the Intensive Care Unit, @eWédico transferred her to the Emergency
Room, “a place where there is afuphysical effort and moresks for an accident to
occur which affects [her] health,” causing le “report sick” and become hospitalized.
(ECF Nos. 40-10 at 13, 51 1 3.) Gabriehcluded her EEOC compfea by alleging that
her transfer to the EmergenBpom, a more stressful envumment for her than Intensive

Care, constituted disability-based discrimioati (ECF Nos. 40-10 at 13, 51 7 3.)
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In the instant complaint, Gabriel's allegations cover far more ground. She alleges,
for the first time, that Centro Médico nohly rejected her requissfor accommodation,
but then retaliated against her by “not aflmg]” her “to work” and “forc[ing]” her “to
exhaust all her accrued leaves of absencest{gacnd sick leave).” (ECF No. 1 | 17.)
She also alleges, for the fitgine, that when she tiened to work, a supervisor retaliated
against her by treating her “justified absesicas “absenteeism” and a “disciplinary
problem,” and by questioning habout her absences “in agtiee fashion, with a loud
voice . . . in front of other co-workers.” & No. 1 { 18.) Gabilieleclares that these
incidents all occurred befe she “was assigned tiee Intensive Care Unit-” (ECF No. 1
1 19.) Her present allegations end whernedaglier ones began — with her “assignment to
the Emergency Room,” where the stressfulimnment “caused [her] to be hospitalized
twice (on one instance aftending her shift and in anothduring it) for ssues with her
pulse and severe chest paifECF No. 1 1 23.) In a briebda, Gabriel states that she is
now “assigned to the Nursery,” where her responsibilities are a “better fit [for] her
condition.” (ECFNo. 1 1 24.)

In their summary-judgment motion, Cenitédico observes that the “only claim”
Gabriel made to the EEOC concernedr liemnsfer to the Emergency Room on
October 21, 2013. (ECF No. 40 at 5.pdause Gabriel's EEOC complaint did not allege
any other discriminatory or rdiatory act, Centro Médico gues that the new allegations

in the court complaint are unexisied. (ECF No. 40 at 5.n response, Gabriel argues

! The “Intensive area” of Gabriel's EEOC complaint and the “Intensive Care Unit” of the instant
complaint appear to refer to the same unit or depart at Centro Médico, and are construed as such.
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that the new allegations should be deemestiausted because they are “reasonably
related to” her EEOC allegations. (ECF Nd. 1 4.) Now, where, as here, a plaintiff
acted pro se before the EEOC, “the administeacharge is liberally construed in order
to afford [her] the benefibf any reasonable doubtl’attimore 99 F.3d at 464 (citations
omitted). “However, pro se status does not velia [plaintiff] of the obligation to meet
procedural requirements established by lawd” (citing United Statev. Michaud 925
F.3d 37, 41 [1st Cir. 1991)).

The court finds that Gabriel has failéd satisfy the administrative-exhaustion
requirement for the discrete discriminatory and retaliatory actsstigatlleges occurred
before the single act raiseadher EEOC complaintSee generally Thornto®87 F.3d at
31-33. Indeed, the differences between her tamplaints are starkBefore the EEOC,
Gabriel did not file any charges related ty atleged acts of disignination or retaliation
occurring before her Odbver 21, 2013, transfer to the Emergency RoorSeeECF
Nos. 40-10 at 13, 5% 3.) Not only did her EEOC corigint fail to mention any earlier
incidents, but it did not evenritiat the existence of offendimgnduct before her transfer
to the Emergency Room. In fact, the EE@fEnplaint intimated thaentro Médico had
smoothly granted her accommoadatirequests: “| have takéa my employer two letters
requesting a reasonaldecommodation in which éhduties . . . given to me are not too
stressful, for which reason | was givercammodation for a month and a half in the
Intensive area, where | was able to perfany duties without any problems.” (ECF
Nos. 40-10 at 13, 51  3.) Now, in the caomplaint, Gabriel clans, for the first time,

that Centro Médico responded to her ammodation requests with multiple acts of
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discrimination and retaliation. (ECF No. 1 IM-18). As a result, Gabriel must rely on
the “scope of the investigation” rule if thesew allegations are to lmEemed exhausted.
See Thorntonb87 F.3d at 31.

The court finds that the scope of the isigation rule does not sweep so broadly
as to capture Gabriel's new allegations alams. Her EEOC chge focused solely on
Centro Médico’s decision to transfer hermfrohe Intensive Care Unit, where she had felt
accommodated, to the EmergerRyom, where she did no(ECF Nos. 40-10 at 13, 51
1 3.) Using that allegatioas a guide, the court seeso”reason to believe that a
reasonable investigation” dhat charge “would have uoegered the various [earlier],
discrete events” that Gabriel n@alMleges in the aart complaint. See Thornton587 F.3d
at 32. That is especially true when, rasted above, a straigbtward reading of her
EEOC complaint indicates th#tese earlier events did not occult is thus clear that
Gabriel's new allegations do not “fall withthe parameters of thariginal administrative
charge.” See Thornton587 F.3d at 32 (citingattimore 99 F.3d at 464-65). As a result,
her new allegations are barred from consitlen as both unexhaiesl and, now, time-
barred.

Gabriel attempts to salvage her unexbedigillegations by claiming that they are
“reasonably related to the origifEEOC] charge” and theciting, without elaboration,
Clockedilev. New Hampshire Department of Correctipi2el5 F.3d 1 (1st Cir. 2001).
(ECF No. 51 1 4.) Butven if the court were to assummat Gabriel's new allegations are
reasonably related to the solitancident alleged in her EBEC complaint, they are still

unexhausted and time-barred. After all, Gallsr court complaint does not allege against
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Centro Médico a single systemimlation of the ADA, but a s&s of discrete violations:
At first, her employer denied her accommiiola requests, prevertténer from working,
and forced her to exhaust her leave time (INOF1 ] 17); next, upoher return to work,

a specific supervisor treateddaguestioned her inappropriat€dlgCF No. 1 T 18); finally,
Centro Médico accommodatdter by assigning her to tHatensive Care Unit (ECF
No.1 T 19), only to transfer her lates the Emergency Room, which she found
unacceptable (ECF No. 1 T 20).

As to such “serial violations” of th&DA, “the Supreme Court has reiterated that
‘discrete discriminatory acts are not actiomaibltime barred, even when they are related
to acts alleged in timely filed charges.Thornton 587 F.3d at 33 (quotinjat'l| R.R.
Passenger Corpe. Morgan 536 U.S. 101, 13[2002]) (applyingMorganto exhaustion
analysisy’ see also Ledbetter. Goodyear Tire & Rubber Co., Inc550 U.S. 618, 639
(2007) (‘Morgan is perfectly clear that when aemployee alleges . . . a series of
actionable wrongs, a timely EEO¢harge must be filed with respect to each discrete
alleged violation”);Ayala v. Shinseki 780 F.3d 52, 56-57 (1€tir. 2015) (same). This
procedural limitation makes sense. If Gabdeuld pursue newly-raised claims about
Centro Médico’s pre-October 21, 2013, dant based on an EEOC charge about a single
act on that date, “such an extension oé #cope of the invégation rule would
effectively nullify the administrative exhausti requirement and convert it into a simple

notice requirement that some claim maybbbeught, thereby depriving employers of the

2 Although the Supreme Court iMorgan spoke in terms of timeliness, the First Circuit in
Thorntonproperly applied the reasoning ilorganto the issue of administrative exhaustion. After all,
under the ADA’s procedural requirements, a clainfaderal court is timely if and only if it is also
exhausted.See generally Rivera-DiaZ48 F.3d at 389-9%/elazquez-Ortiz657 F.3d at 70-71.
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opportunity to resolvéssues at an early stage and e the EEOC (and state-level
equivalents) superfluous.Thornton 587 F.3d at 32 (citingattimore 99 F.3d at 464).
Accordingly, the court “cannot reach” Galis new, unexhausted allegationkl. at 33
(citing Morgan, 536 U.S. at 114-15).

Gabriel's citation ofClockedileis inapposite. In that case, the First Circuit Court
of Appeals held that Title N retaliation claims, even if nalleged in an EEOC charge,
“are preserved so long as the retaliatiomeigsonably related to and grows out of [a]
discrimination complained of to the agency45 F.3d at 6. Th€ourt thereby created a
“narrow exception[] to the naral rule of exhaustion of administrative remedies.”
Franceschiv. United States VA614 F.3d 81, 86 (1st Cir. @8). By its own terms, the
exception does not extend to discrimination claif@$ockedile 245 F.3d at 6 (the Court
took “no positionon the proper rule fonon-retaliation claims.”). Nor could it, once the

Supreme Court held iklorgan one year afte€lockedilewas handed down, that discrete

discriminatory acts are not actionable once procedurally barred, even if they are related to

reviewable acts alleged in tely administrative chargesSee Morgan536 U.S. at 113.
Thus, theClockedileexception does not salvage Gabsi@inexhausted discrimination
claims.

The Clockedileexception will not save Gabrisl'unexhausted retaliation claims,
either. By its own terms, th€lockedileexception can save a retaliation claim from
unexhaustion only if the claim is “reasonabélated to and grows out of” an exhausted
discrimination claim. Franceschj 514 F.3d at 87 (quotinGlockedile 245 F.3d at 6).

But Gabriel’'s only exhausted discriminatiomioh — her transfer to the Emergency Room
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— arose weeks, if not months, after her uaerdted claims. (ECF Nos. 1 19 [alleging
that the unexhausted claim®se prior to Gabriel’s transfeéo the Intensive Care Unit],

40-10 at 13 [alleging that Gabriel was tramsfd to the Emergency Room after “a month

and a half” in Intensive Care], 51 § 3 [same].) And, it is implicit in the phrase “grows out

of” that the retaliation must occur after, notdre, the exhausted dismination claim. It
does not make sense to say that an earliedenti‘grows out of” dater incident — that
the events of Monday grow bof the events of Tuesdaygr that the First World War
grew out of the Second World WarSeeGrow, Webster's Third New International
Dictionary (1981) (defining # phrase “grow out” as meag “result, originate”). By
limiting the Clockedileexception to retaliation claimsawing out of prior discrimination
claims, the Court was simply targeting theeption to those cases where “by retaliating
against an initial administrative charge, the employerodisge[d] the employee from
adding a new claim of retaliation.Clockedile 245 F.3d at 5 (citingylalhotra v. Cotter
& Co., 885 F.3d 1305, 1312 [7th Cir. 1989]). Byntrast, in cases like this one, there is
no need to excuse tmon-filing of a second complaittecause the unexhausted claims
arose before the filing of theigmal EEOC complaint.Thus, if the alleged acts were as
retaliatory or even discrimimary as Gabriel now says theyere, there is no reason why
she could not have included them in thejioal EEOC complaint. Accordingly, the
Clockedileexception does not apply to her unexhausted retaliation claims.

In sum, the court finds that the onlyhausted claims in Gabriel's federal court

complaint concern her tramsfto the Emergency Rooam October 21, 2013.
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V.

Statement of Facts

On April 10, 2012, plaintiff Gabriela recent college graduate in her early
twenties, applied to becomenarse with defendant Centro Médico, a hospital in Caguas,
Puerto Rico. (ECF Nos. 4091 1, 7-8; 40-5 at 18; 52 11 758.) In her application,
Gabriel stated she could work full time Adaeven overtime — in “rotating shifts,”
including on holidaysrad over weekends. (ECF Nos. 40tB; 40-5 at 13; 52 {1 8.) On
May 14, 2012, Gabriel became a “pool mirsvith Centro Médico, a position that
required her to work twelvaeur shifts in different unit®f the hospital, “substituting
[for] other nurses [and] providing support” aseded. (ECF Nos. 40-1 Y 9-10, 21; 52
19 9-10, 21.) Like every otheool nurse, Gabriel's shiftotated between 7:00 a.m.-to-
7:00 p.m. and 7:00 p.m.-to-7:@0m., and she had to work feeen such shifts every four
weeks? (ECF Nos. 40-1 11 4, 1@0-3 at 14-15; 57 10.) Centro Mdico’s rules and
regulations required Gabriel wwork whenever red wherever she was assigned. (ECF
Nos. 40-1 § 5; 52 1 5.) The hospitalteeadance policy mandated disciplinary action if
an employee missed work motigan three times a month eix times a year. (ECF

Nos. 40-1 1 6; 52 7 6.)

% Gabriel's claim that some nurses at the hospital worked eight-hour shifts and other nurses
worked in assigned units does not properly contra@erttro Médico’s claim that she was hired to work
twelve-hour shifts as a pool nurse rotating across multiple hospital uBgeECF Nos. 40-1 11 3-4, 10;

52 11 3.1-4.2, 10.1-10.3.) Moreov&abriel bases her claim upon a misreading of the cited record. In
the cited record, a hospital employee simply stétatl pool nurses, while rotating across hospital units,

will be assigned to a unit based “on the need or service,” and that some “special areas like Catheterism
[and] the cardiovascular laboratory” have an eight-hotit, shstead of the standard twelve-hour shift.

(ECF No. 53-2 at 47-48.)
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Upon starting her job aspol nurse, Gabriel was informed of her job description
and duties, including her responsibility fohét total nursing care of patients,” which
involves helping patients bathe, clean, dretmd, and move in drout of beds, gurneys,
and wheelchairs. (ECF Nos. 40-1 Y 22, 24-25; 52 Y 22, 24-25.) Gabriel's job also
required her to stand constanthush and pull medical carsnd move objas weighing
up to fifty pounds. (ECWNos. 40-1 1 27; 52 | 27.)

When she was about ten years old, Gabriel was diagnosed with Marfan Syndrome,
an inherited disorder of connective tisghat can cause cardiovascular abnormalities,
including progressive dilation and acute dissecof the ascending aorta, which in turn
can lead to sudden dediis aortic aneurism. (ECF Nos. 17940-3 at 8; 51 Y 14, 20.)
Today, approximately fifteen years afterr hiitial diagnosis, Gabriel does not suffer
from any cardiovascular “abnormalities” or “ethstructural heart diseases.” (ECF
Nos. 40-3 at 5; 40-8 at 15.) Accordingher “treating cardiologist,” Dr. Julio Jiménez-
Soto (“Dr. Jiménez”), Gabriel's heart, ré, and mitral valve are all “normal.” (ECF
Nos. 40-1 | 47[a]-[c]40-8 at 8, 11, 15.) Gabriéves alone, cleans her own home,
drives a car without restriction, and does oollect any governmerttisability benefits.

(ECF Nos. 40-1 11 42, 44-45; &0at 5-7; 40-4 at 13; 52 ¥R, 44.1, 45.) Gabriel also

* Although the record indicates that Gabriel suffers from several health problems, the only
problem that the record links to her Marfan Syndeoim a non-conclusory fashion is her scoliosis, an
abnormal curvature of the spine that, Dr. Jiménatest “produces kind of a limping movement when she
moves.” (ECF No. 40-8 at 3.) Gabriel attemptscontest her cardiologist's statement that her
cardiovascular system is currently normal by pomtim his acknowledgement that her Marfan Syndrome
“might” cause her cardiovascular system to “worsenthim future, thereby placing her “at risk.” (ECF
No. 52 | 47[a]-[c].) But that general acknowledgattbat Gabriel may encounter future problems does
not controvert Dr. Jiménez's specific diagnosis that Gabriel's present cardiovascular condition is normal.
Gabriel does not cite her scoliosis as proof of disability or impediment.
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suffers from depression, for which she wKaescribed medication, and moments of
tachycardia that are likely stress induc@dCF Nos. 40-3 at 4; 53 { 4; 53-2 at 5.)

Between May 2012 and April 2013, Gabriebk off a total of eleven shifts in
combined vacation, sick, and umpéeave. (ECF Nos. 40-112[a], [b]; 40-6 at 2-3; 52 1
12[a][1]-12[b][2].) Then, fromApril 3 to 6, 2013, Gabrietlid not show up to work.
Instead, she visited, for thadt and only time, Dr. José Matau, an internist, claiming
that she “didn’t feel well” and was suffag from “costochondritis,an inflammation of
the upper chest. (ECF No.-4011 30, 33; 40-2 at 14-15; ®at 17; 40-7 at 23-24; 52
19 30, 33.) The doctor thevwrote her a note, stating that Gabriel had Marfan Syndrome
and refractory polymyopathy, apdescribing x-rays, a lab workuand four days of rest.
(ECF Nos. 40-1 11 30-31; 40-7 at 23-24;18230-31.) Upon retuimmg to work, Gabriel
turned the note over to Centkédico to excuse her absericéECF Nos40-1 § 30; 52
1 30.) She never got the x-rays or lab work@BCF Nos. 40-1 § 34; 52 § 34.) Centro
Médico ended up counting her four-day abseaxpaid sick leave(ECF Nos. 40-1 | 35;
52 § 35.) In late April 2013while irrigating a Heparin lk, Gabriel splashed a small
amount of blood into her eyeand so she filed a workers’ compensation claim with the
State Insurance Fund Corporation. (ECF Nos. 40-1  36; 48-4 at 3; 52  36.)

In late May 2013, Gabriel gave Qeo Médico’'s Nurse Manager, Amarilys
Rodriguez (“Rodriguez”), a written note fnoDr. Jiménez, dated May 29, 2013, which

stated in full (aside from the greeting and closing):

®> Gabriel asserts that this doctor’s note “disel to defendant . . . that she suffers from Marfan
syndrome and that due to it she needed a reasonable accommodation.” (ECF No. 1 § 15.) But nothing in
the record suggests that, originally, anyone viewed this note as a request for an ongoing disability-based
accommodation. After all, the note makes no such requeseECF No. 40-7 at 23.)
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Mrs. Aslin Gabriel has “Marfan’s Symdme,” which is an illness of the
connective tissues which affects thenbs and joints, and it may affect the
blood vessels, the eye and the hedttmay also affect the skin and the
lungs. If she develops cardiac probtenit places her at risk of sudden
death. Her tolerance to exercisadato physical efforts is limited.
“Marfan’s Syndrome” does not havecare. Reasonable accommodation is
recommended in her duties.
(ECF Nos. 40-1 11 37-38, 400-7 at 27; 52 { 37-38, 40Dr. Jiménez had intended the
above description of Marfan Syndrome to gate what “could happen” to Gabriel “if
she develops heart problems,” but he did nte#nd to suggest that she has or will have
such problems. (ECHNo. 40-8 at 18-19.) Dr. Jiméndmd also intendethe note to
convey that the hospital should not assigabriel “too much strenuous work,” and by
“strenuous work,” he meaiher having “to move from onked to another . . . a three-
hundred pound gentleman’etause the repetition of thaictivity would be “like
weightlifting,” which “could put [her] at risk® (ECF No. 40-8 at 19.) The doctor was
also concerned that if Gabriel was assigtetieavy workload,” she would “feel tired”
and “not be in optimal conditnd because of possible “joipain.” (ECF No. 40-8 at 19-
20.) But the note did not recommend a #pe@ccommodation fio Gabriel because
Dr. Jiménez was “not sure” aktowhat the hospital could “pvide her.” (ECF No. 40-8

at 20.) The doctor was also not familiar witie duties of a hospitaurse, and he “could

not remember exactly what [Gabriel] was ddiag) the hospital. (ECF No. 40-8 at 21.)

® When Gabriel heard Dr. Jiménez say that her “physical efforts” should be limited, she
understood him to mean that she “can’t do things Wwiégjuire strength,” like lift anything that weighs
more than “10 pounds.” (ECF No. 40-3 at 3-4.) hkr deposition, Gabriel used this alleged physical
limitation to claim that she suffers from a disabilitpdashe attributed her belief in this limitation to her
cardiologist alone. (ECF No. 40-3 at 3.) But the record is clear that Gabriel either misunderstood or was
misrepresenting the medical advice of Dr. Jiménezahse, as shown in the main text, he had deemed
Gabriel more than capable of lifting heavy weights (just not too often).
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Rodriguez, the Nurse Manager, asked Galoidlave Dr. Jiménez explain in detail the
accommodation he would recommend for hg&CF Nos. 40-1 1 41; 52 § 41.)

On June 5, 2013, Gabriel requestedirfalays of paid sick leave, starting
immediately, to take a Holter exa7m(ECF Nos. 40-1 4 48; 4D-at 12; 40-11 at 23; 52
48-1.) Then, on June 18, 20X3abriel requested twenty-eigtiays of paid leave for a
family vacation, beginning the day before, teatended into mid-July. (ECF Nos. 40-1
1 50; 40-11 at 24-25; 52 1 50.)

On June 24, 2013, during her vacatieave, Gabriel provided Centro Médico
with a hand-written ne from Dr. Jiménez, in response Rodriguez’s request for a
specific accommodation recommetida, which stated in full:

Aslin has Marfan’s Syndrome. A regulschedule is good for her, during

the day, with little contact and physical effort with patients. Shoulld] it be

necessary she can do “CPR Her physical effort should be slight,

preferably 8 working hours.

(ECF Nos. 40-1 { 52; 40-8 at 22; 40-9 at 1-2; 52 1£5B)). Jiménez had intended the

note to convey that Gabriel @hld “try to avoid . . . heawveight workload,” such as

" Gabriel attempts to controvatiis allegation by claiming that she was “forced to take a leave
from work,” but the only evidence she cites in ot of her claim is her own deposition, where she
stated that when she “was retiredm work,” she told her manager thstte “had a trip scheduled with
[her] parents,” for which she was granted vacation lea8eeECF No. 52 ] 48.1see alsd&ECF No. 40-4
at 12-13.) Gabriel does not controvert the sworrestant of the hospital’'s Director of Human Resources
that Gabriel had requested sick leave for her 2018 medical exams and was advanced vacation leave
for her July 2013 trip. SeeECF No. 40-5 at 4.) Nor does Gabriel controvert the signed and dated leave-
time forms in the record, which appear to showrkguesting and receiving the leave time mentioned in
the main text. $eeECF No. 40-11 at 23-25.) Nothing in trexord substantiates Gabriel's bare assertion
that the leave time she had requested amid #itcepted was forced on her in any way.

8 The main text reproduces the certified translatiothefletter provided at FENo. 40-9 at 1. It
differs from Centro Médico’s own translation at EGlo. 40-1 1 52, which Gabriel has admitted to be
true, in only two respects: Centro Médico’s owanslation omits the opening sentence about Gabriel
having Marfan’s Syndrome, and it also begins the sesentence with “It is convenient for her [to] have
a regular schedule during the day . . . ."
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having “to move heavyweight patients.” (EQ¥. 40-8 at 23.) Two days later, on

June 26, 2013, Rodriguez met with Gabriel to discuss the new note, at which time Gabriel

was reminded of her duties as a professionase, including having to push or pull a
crash cart, stand patientgp, and move them in andut of beds, gurneys, and
wheelchairs. (ECF Nos. 40-15%; 40-3 at 20-21; 40-9 at 3-82 7 54.) Rodriguez told
Gabriel that there “weren’t any eight hournf&i available, nor were there any shifts
“only in the day time.” (ECF No. 40-3 at 20Rodriguez reminded Gabriel that, at the
hospital, nursing shifts were twelve-hodoshg and rotated between days and nights.
(ECF No. 40-3 at 21.Citing Dr. Jiménez’'s medical advic8abriel stated that she could
carry a baby and push a batgrriage, and would l& to “be transfereeto an area like
maternity.” (ECF Nos. 40-1 1 540-9 at 4; 52 | 54.) Rioiguez told Gabriel that the
hospital would evaluate her request. (ECF Nos. 40-1 § 54; 40-9 at 4; 52 § 54.)

On July 24, 2013, ten days after hacation leave had expdeGabriel requested
another four days of paid vammn leave, followed by four ga of paid sick leave, then
followed by three days of unpaid sick leat@excuse her contied absence from work
up until the next day. (ECRo. 40-11 at 25.) At one pdinCentro Médico advised
Gabriel to apply for Seguro Incapacidad Noupacional Temporal (in English, “Non-
Occupational Temporary Incapacity Insurarnceénefits because shdid not have any
leave time left. (ECF Nos. 4D § 49; 52 { 49.) Gabrieljested the advice because she
wanted “a reasonable accommodation,” not &ioff.” (ECF No. 531 § 18.) Centro
Médico advanced Gabriel some leave time tomh granted her all of the paid vacation

and sick leave that she had requested. (EQ$: 40-1 1 50-51; 40-9 at 9; 52 11 50-51.)
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Also on July 24, 2013, Gabriel gatree hospital another hand-written note from
Dr. Jiménez, which stated in full: “On@gain Aslin Gabriel has Marfan’s Syndrome.
Under my medical supervision, she is autheatizo work 12 houshifts, preferably in
daytime.” (ECF Nos. 40-1 1 57-58; 40-9&8; 52 11 57-58.) Later that day, Rodriguez
met with Gabriel to discuss the new notewaich time Gabriel was reminded that, as a
pool nurse, it was her job to woin different shifts and uts of the hospital depending
on the “needs” of each unit, and that, asesult, there was “no assurance” that the
hospital could assign her only tay shifts. (ECF Nos. 40-1 1 60-61; 40-9 at 9; 52
19 60-61.) In response, Gabriel stated #fe could work both gaand night shifts.
(ECF Nos. 40-1 1 61; 40-3 at 2%; 40-9 at 9; 52 1 61.) ®Gael was advised that if a
situation with her health ever arose, sheudd notify the hospital immediately, so that
the hospital could consider what arrangemémtsiake. (ECF Nos. 40-1 1 61; 40-9 at 9;
52 § 61.) Atthe end of the meeting, a writeeecount of the conversation was drafted by
hand, which both Gabriel and Rodriguegngid and dated. (ECF No. 40-9 at 10.)

On July 25, 2013, Gabrietturned to worland was assigned to the Intensive Care
Unit. (ECF Nos. 40-1 1 63; 8R63; 53-1 1 19.) RodriguedddGabriel thathis transfer
was her “accommodation”. (ECF No. 40-101&t) The Intensive Care Unit proved to
be a “better fit” for Gabriel in part becautbe unit was “peaceful” and she had, at most,

only two patients to care for at a timgECF No. 53 19, 53-2 at 60.)

° The account states in full: “An interview is dooé& Mrs. Gabriel in relation to the medical
certificate of 7/24/13 wherein Dr. Jiménez authorizeshfarto be able to do 12 Hr. shifts preferably in
the daytime. The employee is oriented that sineeista pool nurse, she will rotate to the areas needed
and it will be evaluated according to needs; shaotsassigned only A shifts because the shifts are on a

rotating basis. Employee refers that she can do P shifts. Employee is oriented that should some health

condition present itself, to notify it to evaluate whatangements can be made.” (ECF No. 40-9 at 9.)
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On August 6, 2013, Gabtlieaformed a supervisor thahe was going to skip her
7:00 a.m. shift the next day because of @01p.m. appointment dhe State Insurance
Fund related to her April 20M8orkers’ compensation claim(ECF Nos. 40-1  64; 40-3
at 27; 40-9 at 11; 52 1 6%) Although Gabriel had madhke appointment approximately
two to three months earlier, she waited utitéd day before the gpintment to tell her
employer about it. (ECF Nos. 40-1 1 65; $55.) In response, Carmen Morales, a

higher-level supervisor, visited Gabriel thie counter of the Intensive Care Unit and

loudly told her thathe hospital had an absenteeism problem, that her appointment would

not take all day, and that Gaddrwould have to cover the nigbkhift the next day, if she
did not show up to her day shift as sdhied. (ECF Nos. 40-1 Y 66; 52  66.)

On August 14, 2013, Gabriel sent dtde to the hospital’'s Human Resources
department, titled “Notificatiorof Incident,” in which she complained about Morales’
conversation with her on August 6th, deegit humiliating and unmfessional. (ECF
Nos. 40-1 1 64; 40-9 at 11-132 | 64.) In the letter, ®del complained that it was
“nobody’s concern” she was going to labsent for “an appotment,” that the
supervisor's talk with her made her “fepressured and uncomfortable,” that the
supervisor’s “tone of voice” dinot “please” her becausegiave her the impression that
the supervisor was “annoyed amdlupset” with her, and théte supervisor had told her
that, if she skipped her scheduled day slsifte would have to work the night shift,

“knowing that inthe medical recommentian for Reasonable Accommodation, they

19 Gabriel does not properly controvert this allimaby pointing out that one of Centro Médico’s
three record citations in support of it is incorrecBedECF No. 52 { 64.) The same is true about her
attempt to controvert the allegation in the next sentence in the main$See=GF No. 52 § 65.)
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recommend[ed] that [she not] work at nighttECF No. 40-9 at 11-12.) Gabriel ended
the letter by warning Centrglédico that she would take “pertinent legal actions” under
the ADA if “another incidentoccur[red]” which“humiliated” her and gave her “the
impression that [her] condition and [her] mzadirecommendation [we} not being taken
into account.” (ECF No. 40-9 at 12.) EteRobinson, the hospital's Human Resources
Manager, met with Gabriel to discuss her letsd Morales was later advised to conduct
her meetings with employees in private(ECF Nos. 40-1 { 70-71; 52 §{ 70-71.)

On August 21, 2013, Centro Médico traarséd Gabriel to the Stroke Unit as part
of her normal rotation as a pamlirse and “due to needs irattunit.” (ECFNos. 40-1 1
72, 74; 52 1 72, 74.) Even though she kmleat this transfer was part of her normal
rotation, Gabriel viewed it as discriminagobecause she had “already settled into” the
Intensive Care Unit, she thougshe “was going to stay [there],” and she “wasn’t familiar
with” the Stroke Unit yet, which “concern[ediier. (ECF No. 53-2 at 59-60.) But in the
end, although no one had suggesthat her transfer to tt&troke Unit was permanent or
“an accommodation,” Gabriel liked working inettstroke Unit and came to view it as an
accommodation. (ECF Nos. 40-I'¥; 52 1 73; 53-2 at 61, 76.)

On October 21, 2013, CeatMédico transferred Galbt to the Emergency Room
“to cover service needs in [the] area becaudaalf of personnel.” (ECF Nos. 40-1 § 75;

52 § 75.) At the time, the Emergency Robad a staff “shortage”, with six to eight

' Human Resources investigated Gabrielsmptaint and interviewed all three known

eyewitnesses to the incident. Two of the eyewitnesses, the Nurse Manager and the Head Nurse, stated

that the conversation between Morales and Ghhed proceeded normally. The third eyewitness, a
telemetry technician, thought that Morales’ bodyglaage during the conversation was “intimidating . . .
like exercising authority.” (ECF No. 48-5.)
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nursing positions vacant. (ECF Nos. 40-176; 52 § 76.) Upon ating in that unit,
Gabriel went to the unit managand “explained’her “condition”. (ECHNo. 53-2 at 62.)
The manager telephoned Morales, but couldreach her. (ECF N&3-2 at 62.) The
unit manager told Gabriel that she would stayhe Emergency Room until the hospital
could “work things out.”(ECF No. 53-2 at 62.)

After reporting to the Emergency Roonr finly three shifts ‘October 22, 25, and
26, 2013 — Gabriel stopped shogiup to work entirely. (ECRos. 40-1 § 78; 52  78.)
Either during or after two of those shifts, Gabhad to be “treated” for “issues with her
pulse and severe chest paifECF Nos. 1 { 23; 53-2 &7.) On both occasions, Gabriel
“felt bad,” noted a “lack of contl in [her] pulse,”and “began to fealery weak.” (ECF
Nos. 40-4 at 17; 53-2 at 77.) And so Shetified the head nurse immediately,” which
led to an electrocardiogram that detected @t ‘mormal” pulse. (ECHNo. 40-4 at 17.)
The hospital staff then gave &l an IV and monitored héreartrate for a while, before
releasing het* (ECF No. 40-4 at 17.) These “hospitaliz[ations]” have “caused [Gabriel]
severe mental damages that are yet tordsolved and for which she has needed
continued treatment.” (ECF N&3  22.) Gabriel did not stv up to work again until at
least November 18, 2013. (ECF Nos. 40-1 § 78; 52 1 78.)

On November 2, 2013, Gabriel sektorales and Robinson a letter, titled

“Elimination of Reasonable Accommodatibonn which she comilained about her

12 The record does not disclose what, if anythings in the IV. In her deposition, Gabriel
mentioned that, at some point in time, the Emergdtmom also “performed a CT scan on [her] to rule
out dicolitis [sic],” or inflammation of the colon, bittis unclear whether that scan occurred as part of her
complaints of chest pain and an irregular heartrate. (ECF No. 40-4 at 15.)
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transfer to the Emergency Room, a “harmfpildce that had “forced [her] to be absent,”
and requested a transfer back to the Stidk#, where she hathccomplish[ed] [her]
duties without placing [her] life at riskbecause of [her] condition of Marfan’'s
Syndrome.” (ECF Nos40-1 [ 77-78; 40-10 at 1; 52 | 77-78.) In the letter, Gabriel
called her position in the Stke Unit “the reasonable acofm]odation that [she] had
been given because of [her] medical conditio(ECF No. 40-10 all.) Gabriel warned
that if the hospital did not return her to the Stroke Unit, she dvioiérpret the decision
as a “reprisal[] against [hefor having requested reasable accommodation.” (ECF
No. 40-10 at 1.)

On November 18, 2013, Gabriel delivetbther letter to Morales and Robinson,
again titled “Elimination of Reasonable Acomodation,” informing them that because
the hospital had “assigned [her] to worktla¢ Emergency Room,” thereby eliminating
her “reasonable accommodationtivaut any valid justifichon” and “affect[ing]” her
health to the point #t she “had to be Bpitalized,” she had filed an administrative
complaint against thieospital. (ECF Nos. 40-1 {[{ 78:ZD-10 at 12; 52 Y 78-79.)

Hours later, Robinson and Elenia Berribairse Department Director, met with
Gabriel to discuss her latest letter and thmiadstrative complainshe had filed. (ECF
Nos. 40-1 { 80; 52 §0.1.) At the meeting, Robinswaviewed with Gabriel the results
of their prior meetings ral discussions, including ho®r. Jiménez had ultimately
authorized Gabriel “to work as usual,” haabriel had informed the hospital “that she
could work day and night shiftsand how the hospital had thptced “no restriction [on

her] rotating among areas.” (ECF Nos. 4081952  81.) Gabriel was told that Centro
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Médico had not granted her an accommodaiecause “her doctor [had] allowed her to
work without restrictions,” buthat the hospital was still ‘Ming to evaluate alternatives”
if she found any particular assignment “hardher.” (ECF Nos. 44  81; 52 { 81.)

On November 22, 2013, the Director ©@éntro Médico’s Nursery Unit met with
Gabriel to inform her that she had beeng®sd to the unit and would be working “days
and nights” there. (ECF Nod0-1 { 82; 52 $82.) Upon learning of her new duties,
Gabriel was pleased with the transfer. (BX@G#S. 40-1 1 82; 52 T 82 On November 25,
2013, Gabriel started as a nurse in thesiy Unit and has been working there ever
since — a permanent position she is happy WittECF Nos. 40-%1 84, 87-88; 52 11 84,
87-88.) Gabriel continues to work as a firlte nurse at Centro Médico, where she has
been receiving all the usual “incentives asadary increases” and has not suffered any
reduction in benefits. (ECRNos. 40-1 { 88; 52 { 88.)

On January 31, 2014, Gabriel visited Dménez, so that he could evaluate her
condition in light of the episodes of “chesimdow blood pressure and tachycardia” that
she had experienced duringrieémergency Room shifts three months earlier. (ECF
No. 40-8 at 6.) Dr. Jiménez concluded tBatbriel should stop taking some medications
that “another physician,” perhaps “herirpary physician,” hadprescribed for her
tachycardia because those medications Wiei@ strong” for her and were causing her
“some side effects,” including “lower[ingbo much her blood pssure” and “mak[ing]

her prone to another type of arrhytlm (ECF No. 40-8 at 7-8.)

13 Gabriel attempts to controvert Centro Médicetatement that she is happy working in the
Nursery Unit by claiming that theecord does not support that statement, but Centro Médico was citing
Gabriel's own deposition testimony, in which she st#bati she is, indeed, happy there. (ECF No. 40-1 |
87) (citing ECF No. 40-4 at 16, lines 21-22.)
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V.
Summary-Judgment Standard

“Under Federal Rule of Civil Procedurs6(a), ‘the court shall grant summary
judgment if the movant showsahthere is no genuine dispws to any material fact and
the movant is entitled to judgmieas a matter of law.”Ins. Co. of Pav. Great Northern
Ins. Co, 787 F.3d 632, 635 (1st Cir. 2015) (qugtiRed. R. Civ. P. 56[a]). “A genuine
dispute is one that a reasonable fact-findmrd resolve in favor of either party and a
material fact is one that coulffect the outcome of the caseFlood v. Bank of Am.
Corp, 780 F.3d 1, 7 (1st Cir. 2015) (citiigerald, 707 F.3d at 16). “As to issues on
which the summary judgent target bears the ultimate @éen of proof, she cannot rely
on an absence of competent erde, but must affirmatively pa to specific facts that
demonstrate the existenceaf authentic dispute.Kenneyv. Floyd, 700 F.3d 604, 608
(1st Cir. 2012) (quotingMcCarthy v. Nw. Airlines, Inc. 56 F.3d 313, 315 [1st Cir.
1995]). When reviewing a sumary-judgment motion, the cduassess|es] the record in
the light most favorable to the nonmovant argbhges] all reasonable inferences in that
party’s favor.” Ameenv. Amphenol Printed Circuits, Inc777 F.3d 63, 68 (1st Cir.
2015) (quotingBarclays Bank PLGQs. Poynter 710 F.3d 16, 19 [1st Cir. 2013]). “But,
ultimately, ‘even in employméndiscrimination cases where elusive concepts such as
motive or intent are at issue, summary judgment is apjptepf the non-moving party
rests merely upon conclusory allegations, improbable inferences, and unsupported
speculation.” Rayv. Ropes & Gray LLP799 F.3d 99, 116-17 (1st Cir. 2015) (quoting

Benoitv. Tech. Mfg. Corp.331 F.3d 166, 173 [1st Cir. 2003]).
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VI.

Summary-Judgment Analysis

In the court complaint, Gabriel propgdlleges two claims under the ADA against
Centro Médico: that, on Octob&1, 2013, the hospital bottiscriminated and retaliated
against her by transferring her from the Inte@sCare Unit, where she states that her
alleged disability was accommodated, to theeErancy Room, where she states that it
was not. (ECF No. 1 11 20-21.) Gabriel aldeges a couple of Puerto Rico law claims
against her employer. For th@lowing reasons, the courtniis that Centro Médico is
entitled to judgment as a matter of law on each cfaim.

A. Discrimination Claim

Under 42 U.S.C. 8§ 12112(d]a] plaintiff seeking to eblish a prima facie case
of disability discrimination under the A® must show, by a preponderance of the
evidence, ‘(1) that she wasisdbled’ within the meaning dhe ADA; (2) that she was
able to perform the essentfahctions of her job with owithout accommodation; and (3)
that she was discharged or adversely adfibcin whole or in part, because of her
disability.” Jonesv. Walgreen Cq.679 F.3d 9, 14 (1st Cir. 2012) (quotiRgiz Rivera
v. Pfizer Pharms., LLC521 F.3d 76, 82 [1<Eir. 2008]). The failee of an employer to

reasonably accommodate the kmowisability of an emploge constitutes an adverse

4In her EEOC complaint, Gabriel alleged oriyat her transfer to the Emergency Room
constituted discrimination. It is thus arguable that present claim that the transfer also constituted
retaliation is unexhausted. But tbeurt does not have to enter this controversy because Gabriel’'s newly-
alleged retaliation claim is easily resolved on the mer@ee Morales-Crugz. Univ. of P.R. 676 F.3d
220, 223-24 (1st Cir. 2012).
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action under the third eleant of the above tesEEOCv. Kohl's Dep't Stores, In¢.774
F.3d 127, 131 (1st Cir. 2014)ee alsal2 U.S.C. § 12112(b)(5)(A).

The court finds that Gabriel has failed dbow that she could prove that she is
disabled within the meaning of the ADA.nter the ADA, the terrfdisability” includes
“a physical or mental impairment that bstantially limits one or more major life
activities of [an] individual,” such as He operation of a major bodily function.” 42
U.S.C. 8§ 12102(1)(A), (2)(B). Here, Gabrietkim of being disabled rests on the fact
that she “suffers from Marfan syndrome,” wihicshe alleges, is “an impairment that
substantially limits the operation of the majmdily functions of the connective tissues
and circulation to a point in which thereaghreat of sudden death.” (ECF No. 51 11 14,
23.) But Marfan Syndrome is natper se disability. A court may not deem a plaintiff
disabled based “on his diagnosdsne,” but must, instead,dh a case-by-case basis’ . . .
assess the effect of [his] alleged impairmenthis life . . . to determine whether he is
disabled within the nmaning of the ADA.” Carrerasv. Sajg 596 F.3d 25, 33 (1st Cir.
2010) (quotingAlbertson’s, Inc.v. Kirkingburg, 527 U.S. 555. 566 [1999]kee also
Ramos-Echevarria. Pichis, Inc, 659 F.3d 182, 187-88 (16ir. 2011). The only effects
or impairments that Gabriel mentionshar opposition to theummary-judgment motion
are a need to avoid heavy lifting and aed to avoid episodes of stress-induced
tachycardia. (ECF No. 517R.) Those effects are insufient to show that Gabriel’s
Marfan Syndrome rises to the level of a disability.

Gabiriel cites Dr. Jiménez's deposition fbe proposition that she “needs to avoid

strenuous work, meaning heav[y] lifting.” (EQ¥. 51 § 22.) But, as was noted above,
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by “strenuous work,” the doctoneant “something like weightlifting,” such as having “to
move from one bed to another bed a three-rethgound gentleman.{(ECF No. 40-8 at
19.) Even then, the doctor's recommendat@s that Gabriel should not do “too much
strenuous work,” indicating that she may datswork intermittently. (ECF No. 40-8 at
19.) InMcDonoughv. Donahoe 673 F.3d 41 (1st Cir. 2012he First Circuit held that
the inability to lift more than “ten poundsrtuously and twentpounds intermittently”
does not constitute a substantialitetion on a major life activity.ld. at 48. After all,
the Court noted, “if a restriction on healf§ing were considered a substantial limitation
on a major life activity, then ghranks of the disabled woudgvell to include infants, the
elderly, the weak, and the out-of-shapéd. (quotingGillen v. Fallon Ambulance Sery.
283 F.3d 11, 22 [1st Cir. 2002])Accordingly, the limitatioron Gabriel’'s ability to do
heavy lifting does not constitugedisability under the ADA.

Gabriel’'s need to avoid stress-indudedhycardia does not render her disabled,
either. The record contaisly two instances in which Gabriel experienced tachycardia,
and both episodes occurred agyiher first and only week of working in the Emergency
Room™ (SeeECF Nos. 40-1 1 78; 40-4 at 17; 52 § 38-2 at 77.) The record is silent

as to what caused the episodes;ept for Dr. Jiménez's general diagnosis that Gabriel's

!> Tachycardia is defined as “relatively rapid heart action whether physiological (as after exercise)
or pathological.” Webster's Third New Internatibimactionary 2326 (1981). Gabriel’'s own description
of her condition is hardly more illuminating. Shkims that when she suffers from tachycardia, her
pulse either lacks or loses control, “increas[ing] and lower[ing] momentarily,” making her “feel very
weak.” (ECF Nos. 40-4 at 17; 53-2 at 77.) @l claims that “severehest pain” can accompany her
tachycardia. (ECF Nos. 1 T 23.) Neither clainalelsthes that her tachycardia constitutes a disability.
Although Gabriel asserts that the episodes of tachywardhe record led to her hospitalization, her own
deposition makes plain that this is simply her calbovay of describing how her complaints to hospital
staff about her pulse and feelings of weakness led difietatmonitor her heartrate and give her fluids via
an IV before letting her go homeSdeECF Nos. 40-4 at 17; 53-2 at 77.)
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tachycardia is “likely related to stress.” (EGIB. 53-2 at 5.) But Gaiel claims to feel
stress whenever she is “goinggo to work,” andhe record shows thahe went to work
for almost one year beforekiag any sick leave attributed her Marfan Syndrome, and
for almost one and one-half years bef@geriencing tachycardia at work. (ECF
Nos. 40-1 1 30-31; 40-8t 22; 52 11 30-31; 53 § 22Noreover, the fact that Gabriel
had two episodes of tachycardia after eighte®nths on the job cannot be blamed on
worsening health becausiee only evidence ithe record about the geral health of her
heart is the statement of her own cardiolotfisit Gabriel’'s cardiovascular system was
“normal” during this period, free of any “albmoalities” or “structural heart diseases.”
(ECF Nos. 40-1  47[a]-[c]; 40-3 at 5; 40-814t, 15.) Accordinglywhen viewed in the
light most favorable to Gabriel, the recastows that stress causker to experience
tachycardia “only episodically,” as opposed‘#a all times,” and that her stress-induced
tachycardia is thus notdisability under the ADA. SeeWright v. CompUSA, In¢.352
F.3d 472, 476 (1st Cir. 2003) (quoti@plef v. Gillette Co, 322 F.3d 7586 [1st Cir.
2003]).

In any event, nothing ithe record connects Gabriel's tachycardia to her Marfan
Syndrome. If anything, theecord suggests that Gabrgebusceptibility to tachycardia
during the week she worked in the EmergeRopm was due to a negative drug reaction.
When Gabriel's cardiologist evaluated her afte incidents in the Emergency Room, he
concluded that she should stop taking somedications that another physician had
prescribed for her tachycaadbecause those medications were “too strong” for her and

were causing “some side effects,” includitigwer[ing] too much her blood pressure”
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and “mak]ing] her prone to another type ofhgthmia,” which is precisely what Gabriel
appears to have suffered while working theeffgency Room — an irregular heartrate.
(ECF No. 40-8 at 7-8.) By definition, if Gdel's tachycardia is unrelated to her Marfan
Syndrome, it cannot be used to establish tieatSyndrome is, in fact, a disabilitysee
42 U.S.C. § 12102((A) (the alleged didality must itself “substantially limit[]” a major
life activity of the claimant). Thus, the recdalls to show that the impairments Gabriel
suffers due to her Marfan Syndrome risetie level of a disability under the ADA.

Next, the court assumes, without deciditigat Gabriel is able to perform the
essential functions of heslp with or without accommodain, including working 12-hour
rotating shifts and lifting items weighing upfttiy pounds. After all, under the third and
final note from her cardiologist, Gabriel waspaoved “to work 12 houshifts, preferably
in daytime.” (ECF Nos. 40-11 57-58; 40-9 at 7-8; 52 %$¥-58.) And, when discussing
that note with the hospital, Gabriel declatbdt she could actually work both day and
night shifts. (ECF Nos. 40-1 61; 40-3 at 25-2640-9 at 9; 52 { 61.) Even if Gabriel
still had to operate under the restriction,nrdner cardiologist’s econd note, of “little
contact and physical effort with patients,” tteeord is clear that Dr. Jiménez had simply
meant that she should “tp avoid . . . heavyweight workloads,” such as having “to
move heavyweight patients.” (ECF Nos. 40-82§ 40-8 at 22-23; 40-at 1-2; 52 § 52.)
And, as noted above, the doctor’s speaiéistriction was that Gabriel should not “move

from one bed to another bed a three-hundmehd gentleman” too tdn. (ECF No. 40-

1% To be clear, the court finds that, viewed tbge, all the impediments that Gabriel cites to
prove that her Marfan Syndrome constitutes a digabnder the ADA are insufficient to the task.
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8 at 19.) It is thus clear that Dr. Jiméread deemed Gabriel physically able to perform
the essential functions of her jobSeeECF No. 40 at 15-17 ¢sting forth the hospital's
understanding of the essentiiahctions of a nurse]). Ironitlg, it is only Gabriel’s gross
misunderstanding of Dr. Jiménezadvice that led her to believe that she may not lift
anything that weighs more than “pounds.” (ECF No. 40-3 at 3-4.)

Finally, the court finds that Centro Médidid not fail to reasonably accommodate
a known disability of Gabriel's by transferring her to the Emergency Room. “The
obligation is on the employee to providdfmient information to put the employer on
notice of the neetbr accommodation.”Jonesv. Nationwide Life Ins. Cp696 F.3d 78,

89 (1st Cir. 2012) (citing B. Lindemanfa P. Grossman, Employment Discrimination
Law ch. 5., at 269 [4th ed. 2007]). Thamployee “must exfitly request an
accommodation,” and the “requesust be sufficiently direcand specific, and it must
explain how the accommodatids linked to [the emloyee’s] disability.” 1d. (citing
Freadmanv. Metro. Prop. & Cas. Ins. Cp484 F.3d 91, 102 [1st Cir. 2007]).

The court finds that Gabriel did not communicate to Centro Médico a request that
was sufficiently direct and specific as to put her employer on notice of her alleged need
for a particular accommodation that precludest transfer to the Emergency Room.
When Dr. Jiménez wrote in his final note tiee hospital that Gmiel could work a
standard 12-hour shift, and when Gabriel th@d the hospital thashe could also work
night shifts, Centro Médico no longer hadpending request to accommodate because
Gabriel and her cardiologist had effectivedigned off on her working the standard

rotation of a pool nurse. In fact, Gabramits that, when shmet with Rodriguez to
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discuss her final doctor’s note, she not adglared that she calivork the standard 12-
hour rotating shifts, but she was expressfprimed — without recoretl objection — that
she would continue to “rotate” across “diéat shifts and areas, depending on those
areas|’] needs,” and was expressly advisat th) in the future she experienced “any
health situation,” she shoutdnmediately notify the hospitédlso that the hospital could
“evaluate what measures could be takefECF Nos. 40-1 {1 60-61; 40-9 at 9; 52 {1 60-
61.) Gabriel may now complain that rh&ansfer to the Emergency Room was
“contraindicated due to her condition,” buteshas never identified a single nursing task
that her alleged disability maginful, difficult, or dangeyus, nor has she detailed how
her self-described limitation®n physical effort prdaded her from working the
Emergency Room, but not the Stroke Unit or the Intensive Care Unit. (ECF No. 51
71 108.) Accordingly, Gabriel cannot faultentro Médico for failing to grant her an
accommodation that she neither gfied, nor clearly requested.

Gabriel responds to this problem by claiming that Dr. Jiménez’s final note to the
hospital “did not rule oufhis] previous [accommodatn] recommendations.” (ECF
No. 52 § 58.1.) But it was hardly obvious a thme (or even nowthat Dr. Jiménez did
not intend his July 24th note supersede his earlier notestlwat he still stood behind his
request of one month earlier that GabrieVéendlittle contact and physical effort with

patients.*” (ECF Nos. 40-1 { 52; 40-8 at 22; 4@&91-2; 52 1 52.) In any event, that

17 Gabriel states that, aside from the references she made to her doctor's accommodation requests
in two letters she wrote to the hospital, the ordguests that were evemnade on her behalf were
contained in her doctor's notes.SeeECF Nos. 40-1 § 62; 52 1 62.1.) And, once Gabriel and her
cardiologist had affirmed her ability to work a nofrshift, the only direct request for accommodation
that can be gleaned from Gabriel's doctorides is the one quoted in the main text.
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request was quite vague in the context of @dibrnursing position, a central aspect of
which is her responsibility for “the total raing care of patients,” including “constant
contact and attention to [them].” (ECF §Nal0-1 11 24-25; 52 |1 24-25.) Moreover, the
record shows that the request's lack otdficity was actually purposeful because
Dr. Jiménez “could not remembekactly what [Galiel] was doing” at the hospital and
was “not sure” about what the hospital couldofpde her.” (ECF No. 40-8 at 20-21.)

Gabriel then muddled whatever sgietly the recommendation may have had
when she met with Rodriguez to discusg3abriel claimed that Dr. Jiménez had told her
that “when she has a baby[,] she may cargnd use the carriage,” which then led her to
request “if it is possible that she be transféiee an area like mataity.” (ECF Nos. 40-

1 7 54; 40-9 at 4; 52 § 54But Gabriel's reading of the t®implied (1) that she could
have plenty of contact with some patientar(rely, babies), which directly contradicted
the categorical statement irethote, and (2) that she wasapable of caring for patients
who required more physical effort, which, rasted above, was a gross misrepresentation
of Dr. Jiménez'’s actual finding. Accordingle hospital was hardly on notice about the
precise accommodation being requestetthe penultimate doctor’s note.

By accepting Centro Médicoduly 24, 2013, solution to her doctor’s notes and
then failing to mention her alleged nefed further accommodation until early November
2013, only a couple of week=fore she filed her administrative charge, Gabriel did not
adequately cooperate in thedractive process that the hdaphad initiated. In response,
Gabriel claims that she was not completslient throughout th months of August,

September, and October 2013, pmig to her Augus8, 2013, letter to the hospital as an
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instance in which she had “requested oeabkle accommodation” during that period.
(SeeECF No. 52 1 62.1.) But thhdtter simply mentioned, gsrt of Gabriel's complaint
that her supervisor had told her to work thght shift if she was gog to skip her entire
day shift to go to an afternoon appointmehiat her doctor had recommended that she
not “work at night.” (ECHNo. 40-9 at 12.) That pasgi mention was a nullity because
Gabriel had already told Centro Méditbhat the recommended accommodation was
entirely unnecessary. (ECF Nd®-1  61; 40-3 at 25-26; 40-9%t52  61.) Gabriel's
failure to tell her employethat she did not fly accept their July24, 2013, solution
compounds her earlier failure to directlydaspecifically articulate the accommodations
she was requesting. And, insofar as slael articulated that her Marfan Syndrome
necessitated her transfer“em area like maternity”seeECF No. 40-8 at 4), that request
was patently unreasonable “in light of the spedticts of the case,” including Gabriel’s
gross misrepresentation to the hospital aldt Dr. Jiménez hacleared her to doSee
Calero-Cerezor. United States DQB55 F.3d 6, 23 (1st Cir. 2000 Where, as here, “an
employer engages in an interactive prooce#h the employee, irgood faith for the
purpose of discussing alternative reasonalsl@mmodations, but the employee fails to
cooperate in the processgeththe employer cannot beldhdiable under the ADA for a
failure to provide reasonable accommodatior6chl’'s Dep’'t Stores774 F.3d at 132.
Even though the claim would be proceallyr barred as unexhausted, Gabriel also
cannot complain aboutehveeks that elapsed betweenevember 2, 2013, request for
accommodation and her transfer, later thainth, to the Nursery Unit. Sée ECF

Nos.40-1 1 82; 40-10 at 1; 528R.) After all, the hospitdlad routinely engaged Gabriel
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in a meaningful dialogue abolér accommodation requests, dinel record indicates that
if Gabriel had not missed work from la@ctober 2013 until November 18, 2013, the
hospital would have met with hearlier and could have perhaps transferred her earlier.
(ECF Nos. 40-1 11 40-41; 40-5 at 5; 40-34&, 9; 40-10 at 17-18; 52 1 40-41.) Under
these circumstances, Centro Médico cannothélel responsible for the delay in the
commencement of the interactive process lightto Gabriel's current assignment in the
Nursery Unit. See Enicav. Principi, 544 F.3d 328, 339 (1stiCR008). Accordingly, the
court finds no basis in the record to concldlat Centro Médico ever denied Gabriel a
requested accommodation that was reasonable.

In sum, in responding t8entro Médico’s motion fosummary judgment, Gabriel
has failed to point the court to anythingthre record that mighdubstantiate her claim
that Centro Médico discriminated agsi her in violation of the ADA. See
L.Cv.R. 56(c), (e) (D.P.R. 2009)n any event, the court findkat there is no basis in the
record to support Gabriel's claim.

B. Retaliation Claim

“To make out a prima facieetaliation claim, the platiif must show that: ‘(1) she

engaged in protected conduct; (2) she experd an adverse employment action; and

(3) there was a causal connection between the protected conduct and the adverse

employment action.” Kelley v. Corr. Med. Serys707 F.3d 108, 115 (1st Cir. 2013)
(quotingCalero-Cerezo v. U.S. DQ355 F.3d 6, 25 [1st Cir. 2004]).
On several occasions, albeit with varyitevels of directness and specificity,

Gabriel requested that Centro Médico accadate her alleged disability. “Requesting
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an accommodation is protected conduct for purposes &Aes retaliation provision,’
as, of course, is complaining of disarmation on the basiof disability.” Valle-Arcev.
P.R. Ports Auth.651 F.3d 190, 198 (1st Cir. 2011) (quotkrgadman 484 F.3d at 106).
Moreover, “[a] plaintiff's retaliation claiifmay succeed even wigeher disability claim
fails.” 1d. (citing Freadman 484 F.3d at 106) Accordingly, the recal establishes that
Gabriel engaged in protected conduct.

In the complaint, Gabriallleges multiple instances afilverse employment action.
First, she claims that “[u]pon requieg a reasonable accommodation she was not
allowed to work and was forcdd exhaust all her accruedalees of absences (vacation
and sick leave).” (ECF Nol § 17.) Next, she clainghe was “denied” reasonable
accommodation. (ECF No. 1 {1 17-18.) Finadlige claims that héassignment to the
Emergency Room was . . . retaliatory.” QEE No. 1 T 21.) But an employment action
will not be found adveessimply because a plaintiff sajysvas. Rather, “[tjo establish

an adverse employment action, [Gabriel] mslsdbw that ‘a reasonable employee would

have found the challenged action materially adverse, which in this context means it well

might have dissuaded a reasonable worfkem making or supporting a charge of
discrimination.” Colén-Fontanez. Municipality of San Juan660 F.3d 17, 37 (1st Cir.
2011) (quotingBurlington N. & Santa Fe Ry. Co. White 548 U.S. 53, 68 [2006])
(internal quotations omitted).

At the outset, even if éhclaim were not procedurallyarred as unexhausted, the
court would decline to countenance Gaksidare assertion that, upon making her

accommodation requests, Centrodit® did not allow her tavork and “forced” her to
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go on leave for an undiksed period of time. (ECF N&.Y 17.) Gabriel does not reveal
who allegedly forced her to take this leagr even when the allegedly forced leave
occurred. In addition, Gabriel points to noitiin the record thadupports her assertion,
and the assertion actually contradicts somiegenfsubsequent claims. For example, in her
opposition to the sumary-judgment motion, Gabrietlaims that her “proposed
accommodation” was “medical leave,” that “[l|@awas granted to [hgt and that all of
her leave had “been duly documented wiitedical certificates and approved and
authorized by [Centro Médicé].(ECF No. 51 186, 99, 101.) Thuysghe catchy claim
that Centro Médico barred her from work epps to be another instance of Gabriel's
tendency to use exaggeratedrimology when recounting thenderlying facts, such as
when she told the hosgl that her transfer to the Engency Room had “forced [her] to
be absent” from work, by which she appearbdse meant that she had decided to take
some approved sick lea®. (ECF Nos. 40-10 at 1; 5% 78.1.) Indeed, the record
contains leave-time applications, which Gabsigned and dated, indicating that she
expressly requested all of her leave time arad the hospital did not force it upon her.
(ECF Nos. 40-6 at 4-14; 40-10 at 9-11; 40-11 at 23-25.)

The court fails to see how any denial ®gntro Médico of Gabriel's requests for

accommodation can be construed as retahatvhen, as found above, her requests were

18 Gabriel told the hospital that she soughtetiital assistance” during her sick leave, but the
record does not support her assertion. (ECF No. 48t10) Instead, the record shows that Gabriel
waited approximately three months to visit herdazlpgist, at which time he indicated that her
Emergency-Room incidents may have been causeafmpperly-prescribed drugs. (ECF No. 40-8 at 6-
8.)
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not sufficiently direct and specific, were not reasonable waard not warranted. Instead,
any denial of her requests was fully jusiif under the record before the court.

The court also finds that the record fadssupport the claim that Gabriel’s transfer
to the Emergency Room was retaliatory. Galmlaims the transfer was “contraindicated
due to her condition,” but doe®t support the claim with acerd citation, nor does she
explain how anyone auld have intuited thashe would react so negatively to the
Emergency Room after havimgacted so positively to ther8ke Unit and the Intensive
Care Unit. SeeECF No. 51 1 108.) Moower, Gabriel agrees that she “was assigned to
the Emergency Room to cover service needsaid area because of lack of personnel.”
(ECF Nos. 40-1 1 75; 52 § 75.) By admigithat this “legitimate, non-retaliatory
explanation” for her transfer to the Emgency Room was the ta@l reason behind her
transfer, Gabriel effectively concedes that bospital’'s decision was not “motivated by a
retaliatory animus.” SeeD.B. v. Espositg 675 F.3d 26, 41 & Cir. 2012) (citing
Carrerasv. Sajo, Garcia & Partners596 F.3d 25, 36 [1st Cir. 2010]).

In sum, in responding tG8entro Médico’s motion fosummary judgment, Gabriel
has failed to point the court to anythingthre record that mighdubstantiate her claim
that Centro Médico retaliated agdiher in violation of the ADA.SeelL.Cv.R. 56(c), (e).

In any event, the court finds that there is nsidan the record to gyort Gabriel's claim.

C. Puerto Rico Law Claims:

In the summary-judgment rtion, Centro Médico argues that they also warrant
judgment as a matter of law on Gabriallaims under the Puerto Rico Disabilities Law,

1 L.P.R.A. 8 50%et seq., and the Puerto Rico Anti-Regal Act, 29 L.P.R.A. § 194t
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seq (ECF No. 40 at 31-32.Gabriel did not oppose this aspect of the motseeECF
No. 51, and thus has “fail[ed] to assetegal reason why summajydgment should not
be granted” on these claim®lerrimonv. Unum Life Ins. Co. of Am758 F.3d 46, 58
(1st Cir. 2014) (quotingsrenier v. Cyanamid Plastics, Inc.70 F.3d 667, 678 [1st Cir.
1995]). Accordingly, Gabriel has waiveall opposition to th entry of summary
judgment on her local-law claimsd.

In any event, the court finds merit in@e® Médico’s argumentsAs to Gabriel's
claims under the Puerto Ridaisabilities Law, also knowias Law 44 of July 2, 1985,
Centro Médico contends that because thedifiition of disabilities under Law no. 44 . . .
mirrors the ADA'’s definition ofdisability,” summary judgmentnust be entered against
her “inasmuch as she has failed to presefiicgnt evidence to dablish a prima facie
case of discrimination.” (ECF No. 40 at.B1The legal basis of that argument appears
sound. For example, the PieeRico statute provides that covered businesses “shall be
bound to carry out reasonable accommodatiorthernworkplace in aer to ensure that
qualified disabled persons witle allowed to work effectively and to the maximum of
their productivity, except whemhe employer is able to prove that such reasonable
accommodations would represent an extrgmeherous burden” for the business.
1L.P.R.A. 8 507a. That statute appeardramk the elements of the ADA under 42
U.S.C. 88 12112(a) and (b)(5Moreover, the Putr Rico Supreme Court has held that
Law 44 was drafted to tmform to [the] ADA.” Rivera Floresv. Cia ABC 138 D.P.R. 1
(1995). The First Circuit, iturn, has called Law 44 “Puerico’s version of the ADA.”

Lebréonv. Puerto Rico 770 F.3d 25, 33 (1st Cir. 2014). Accordingly, the court sees no
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reason to doubt that Centro Médico mesitsnmary judgment on ®ael’'s Law 44 claim
because they also merit such jodEnt on her claims under the ADA.

As to Gabriel’s claims under the PueRmo Anti-Reprisal Actalso known as Act
115 of December 20, 1991, Centro Médiagyues that the law “only prohibit[s]
retaliation because an employee has filed a ta@ntgpefore any Agency or had testified
before any administrative or judicial forumrghd that the law doa®ot extend to acts of
retaliation in response to an internal request disability-based accommodation. (ECF
No. 40 at 31-32.) The language of the wggatdoes, indeed, limit its cause of action to
retaliations against an employee’s conduct “befiegislative, administrative or judicial
forum in Puerto Rico.” 29 L.P.R.A § 194a(&)ccordingly, the court agrees with Centro
Médico that it deserves summary judgmenttos claim because Gabriel “has pointed to
no retaliatory act after she filed her chargotethe . . . EEOC.”(ECF No. 40 at 32.)
Insofar as she has pointed telwan act, the court finds natigj in the record to support
the allegation that it constituted retaliation.

VII.

Conclusion
The court hereby GRANTS defendant’s motion for summary judgment in full.
(ECF No. 40.) In readhg this disposition, th court has repeatedinforced Local Rule
56, an “anti-ferret rule . . . intended to redube burden on triatourts and ‘prevent
parties from unfairly shifting the burds of litigation to the court.”” Advanced Flexible
Circuits, Inc.v. GE Sensing & Insp. Techs. GmbFB1 F.3d 510, 520 (1st Cir. 2015)

(quoting Caban Hernandex. Philip Morris USA, Inc,. 486 F.3d 1, 8 [1st Cir. 2007]).
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But the burdens dftigation can be shifted tthe court in more waythan one. When a
party routinely mischaracterizéise record or is unclear aldoine nature or basis of her
claims, the court must often bear the onusleéring a path through those obfuscations
and confusions. Here, the court had tergp hours upon houtsying to decipher not
only the record basis of the plaintiff's claimsut also what those claims are. A party
does not strengthen her case sBeking to bend every gative event into a claim,
especially when the claims begin to contradict one another.

Based on the record befdtee court, Centro Médico merits summary judgment on
the entire complaintindeed, by allowing Gabriel to w full time in the Nursery Unit,
Centro Médico appears to have grantedameaccommodation she does not deserve. But
the court is well aware thatdhrecord before it was limitedMedical records were not
submitted. Depositions were heavily excerptédbcuments were not fully explained.
Moreover, the symptoms of Gabriel’'s Marf&yndrome might one day worsen, or more
proof about her current condition might be ob&mi. But unless a plaintiff is able to
muster sufficient evience in the record talefeat an otherwise adequate summary-
judgment motion, the motion must be granted.

IT ISSO ORDERED.

San Juan, Puerto Rico, this‘%y of November, 2015.

S/José Antonio Fusté
DSE ANTONIO FUSTE
U S. DISTRICT JUDGE




