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Barcelo et al

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF PUERTO RICO

AURELYS ALERS, ET AL.
Plaintiffs
V. CIVIL NO. 14-1756 (GAG)

DR. JOSE A. BARCELO, ET AL.

Defendants.

OPINION AND ORDER

Aurelys Alers and her husband William Vél€PIlaintiffs”) brought this suit based o

diversity of citizenship against numerous defendants seeking emotional damages for

medical malpractice when Akerunderwent surgery at HospitRavia. (See Docket No. 32.)

Defendants are Dr. José A. Barceld (“Dr. Barcel@iig anesthesiologist during the operation;

William Méndez (“Dr. Méndez”), the surgeon in charof Alers’ operation; Metro Santurce, In

Doc. 157

N

alleged

Dr.

as the Puerto Rico corporation that owns Példapital of Santurce (“Hospital Pavia”) where the

operation took place; and Continental Insurance Company (“Continental Insurance”),
insurance company that covers Plaintifisims against Hospital Pavia. _Id.
Presently before the Court are Dr. Barcelé6 and Dr. Méndez’'s motions for sur

judgment. (Docket Nos. 119; 121; 123; 125.pn@nental Insurance aridospital Pavia joine(

as the

nmary

il

both motions. (Docket Nos. 122; 127.) Pldfatopposed Defendants’ motions. (Docket Nos.

133; 134.) Dr. Méndez then replieahd Plaintiffs surreplied. @ket Nos. 136-1; 140-1.) Aftg

reviewing the submissiohsnd the pertinent law, the ColENIES Dr. Méndez’s motion fof

! Additionally, the Court ordered the parties to provide the Court with any missing exhibits (or pages)
support their respective staterheri facts previously submitted at Docket Nos. 120, 124, 140-2, and 140-3.
Docket No. 147). The Court did so because while reviewing the submissions and parties’ statements efda
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Civil No. 14-1756 (GAG)

summary judgment at Docket No. 123, &ENIES Dr. Barceld’s motion for summary judgment

at Docket No. 119.
|.  Standard of Review
Summary judgment is appropriate whenhée't pleadings, depositions, answers
interrogatories, and admissions ole fitogether with the affidavitsf any, show that there is n

genuine issue as to any material fact and tletrtbving party is entitled ta judgment as a matt

of law.” Celotex Corp. v. Catte 477 U.S. 317, 322 (1986); seedF®. Civ. P. 56(a). “An issuge

is genuine if ‘it may reasonably be resolved in fagbeither party’ at trial, . . . and material if|i

‘possess|es] the capacity to swhg outcome of the litigation undtre applicable law.”_lverso

v. City of Boston, 452 F.3d 94, 98 (1st Cir. 20(@jteration in origingl (internal citationg

omitted). The moving party bears the initial burd# demonstrating the lack of evidence

support the non-moving party’s caseCelotex, 477 U.S. at 325:The movant must aver an

absence of evidence to support the nonmovingy'sadase. The burden then shifts to

nonmovant to establish the existemmtat least one fact issue whishboth genuine and material.

Maldonado-Denis v. Castillo-Rodriguez, 23 F3b, 581 (1st Cir. 1994). The nonmovant n

establish a fact is genuinely in dispute by showing that the evidence does “not estab

absence or presence of a geeudispute, or that an advergarty cannot produce admissil

evidence to support the fact.’Fed. R.Civ. P. 56(c)(1)(B If the court findsthat some genuinge

to

0]

fo

the

nay

lish the

ble

unable to locate many exhibits as cited by the partiesis,thany facts were not properly supported by the record, in

clear violation of Local Rule 56.
Plaintiffs complied with this order, and includetl missing pages from Mrs. Alers’ deposition, and
Puppala’s deposition. _(See Docket Nos. 151-52.) Hisirgtlso included once again their Sur-Reply to Reply

Opposition to Motion for Summary Judgmerithe Court will only analyze Plaintifferiginal sur-reply at Docket No.

140-1. Dr. Méndez complied with the order, but also dectdeadd facts to its originatatement of facts. _(Sd
Docket No. 153.) This is not what the Court orderethus, the Court will only analyze Dr. Méndez' origin
statement of uncontested facts at Dodket 124. Dr. Barcel6 did not comply with this order, but instead, a day
it was due, filed a Motion for Extension of Time to comply with the order. (Docket No. 155). The Court deni

motion for extension of time._(See Docket No. 156.) Any fact not included in Sectiofnd),is either immaterial of

not properly supported by the record.
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factual issue remains, the resolution of which daffect the outcome of the case, then the court

must deny summary judgment. See Andersdnberty Lobby, Inc., 477 U.S. 242, 248 (1986).

When considering a motion for summary judgméme court must view the evidence in the

light most favorable to the normawing party and give that parithe benefit of any and al

reasonable inferences. Id. at 255. Moreovethatsummary judgment stage, the court doeg not

make credibility determinations or weighetrevidence. _Id. Summary judgment may
appropriate, however, if the nonmoving party’'secassts merely upon “conclusory allegatio

improbable inferences, and unsupported speouldti Forestier Fradera v. Mun. of Mayagu

440 F.3d 17, 21 (1st Cir. 2006) (quoting Benwifrechnical Mfg. Corp., 331 F.3d 166, 173 (

Cir. 2003)).
ll.  Relevant Factual and Procedural Background

A. Dr. Barceld's Statement of Uncontested Facts

Plaintiff Alers was diagnosed with thyroid cancer in 2013. (Docket No. 120 § 1.) Sh
referred to Dr. Méndez for a bilate neck dissection surgery. i2. Surgery was scheduled {

October 14, 2013 at Pavia Hospitdd. 1 4. Dr. Barceldé was thenesthesiologisin charge of

or

Alers operation. _Id. 1 5. A week before thegamy, Alers went to Hospital Pavia for her pre-

surgery evaluation, and she told the nurse she felt hot and had a cold, although she did not take her

temperature with a thermometer. Id. 11 6-7. mhese told her to rest and make sure she

ready for surgery on October 14, 2013. Id. 1 6.

2 Dr. Méndez's moves to deem admittdiduacontested statement of facts, due to Plaintiffs’ failure to cor

with Local Rule 56. (Docket No. 136-1 at 3-4.) LocaleRb6(e) is clear: when a pardiles a statement of facts,

whether in support or in opposition to summary judgméhose facts will be deemed admitted unless prog
controverted. Parties who ignore any provision of Local Rule 56, “do so at their own Bt 'Rivera v. Riley, 20
F.3d 24, 28 (1st Cir. 2000). Plaintiffs failed to propadyntrovert the following statemesnof facts by Dr. Méndez 4
Docket No. 124: 11 1-6, 8, 10-13, 15-19, 22-25, 27-33. The Court deems said statements admitted. Ad
Plaintiffs failed to properly controvert some of Dr. BaéteIStatement of Facts at DatkNo. 120: {1 1-10, 13, 15-2
28, 30-32, 34, 37. The Court deems said statements admitted.
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Defendants contend that onetiday of the surgery, Dr. Bzl6 administered a pr¢

anesthesia evaluation at 11:05 a.and reviewed all of Alers’ sgptoms. _Id. { 11. Dr. Barce
testified that during the pre-artessia evaluation he inquiredtanher respiratory condition arj

cardiovascular system, blood pressure, central nervous system, tumor in thyroid, bronchial

and other information regardinger medical history, finding owghe had a history of bronchigal

asthma and was allergic torten foods and medications, biad no previous anesthe
complications. _Id. 99 11-12. Akhad a history of asthma, ksite acknowledged it had beer
long time since her last episode or any neeglse asthma medication. Id. § 10.

Alers was taken to the Operating Roomlatl5 a.m., and Dr. Barcel6 maintains she

once again interviewed and given pre-medication was found fit for suagy. (Docket No. 12(

1 14.) Alers disagrees, countegithat Dr. Barcel6 never saw Hagain” and that he only saw h

once, at the operating roongDocket No. 152-1 at 7)L.Alers testified thatvhen the nurse told Df.

174
1

0
d

asthma,

[ic

Barcel6 that Alers was feeling a cold, Dr. Balb opened her mouth, took a quick look, and then

established she was ready $orgery._Id. at 71-72.

Anesthesia was administered at about3@la.m. _Id. § 14. Upon induction, Alg
developed signs of hard breathing, which éstesl of a bronchospasm. Id. Treatment
administered and the bronchospasm resolvddf 6. Still, Dr. Méndez and Dr. Barcel6 agre
that the procedure should be re-scheduled ggecautionary measure. Id.  17. Alers
transferred to a recovery room with ventilasupport, and the respiratory condition continud
monitored. _Id. § 18. After consulting a pneumadbgshe was taken off the ventilator at 2
p.m., but remained under observation until 4:30 pvhreen she was transferred to a hospital ro

Id. Alers was eventually discharged from RaMbspital in a stable condition on October 16, 2
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at 7:10 a.m.._1d. 1 22. The surgery eventubppened at Centro Medico during the montt
November, and was carried wititaomplications._Id. { 23.

Dr. Puppala characterized the injury in thisecas “self-limited” or limited to an episoq
of a bronchospasm without any lolagting repercussions. Id. § 25. Dr. Puppala admitted th:

anesthetic used in this case, Propofol, reduces the incidence of bronchospasm in patie

asthma, and that some patients can react to $shé of the intubation witla bronchospasm. Id. 9

27, 31. Defendants maintain there is no formal padttecfollow with a patient that has a histg
of asthma, but with no active epigodf respiratory airway diseas¢Docket No. 120 1 30.) D
Puppala admitted that a patient with a welltcolled asthma conditiorand who does not hay
any symptoms, is a patient that, for all purpobkas, no condition._Id. § 36; see also (Docket
151-2 at 108.) However, because Alers had no prior anesthetic complications, Dr. |
testified she should not have complications ehihdergoing anesthetic care. (Docket No. 14(Q
26.) Dr. Puppala maintains that Dr. Barceld’s fa&lto assess if Alers had symptoms in the

place is the crux of this case.

B. Dr. Méndez’s Statement of Uncontested Facts

Alers decided to have the surgery perfornbgdDr. Méndez at Hospital Pavia. (Docl

No. 124 § 5.) Dr. Méndez maintains Alers did not claimpor report to him or any nurse that 9

was short of breath, fatigued, ondrag an allergic reaction, and thiat the contrary, when he met

her at the holding area Alers said she was réadgurgery. (Docket No. 124-4 at 4.) Plainti
counter that Alers did report to the nurses twige e was feeling fatigued that morning, that
did not feel well, and that a nurse asked hehd was feeling fine because she could notice A

was having trouble breathing, tehich Alers responded that esthad a cold # week beford

3 For brevity’s sake, the Court will not include dagts already discussed under Dr. Barceld’s stateme
of uncontested facts, which also apply to Dr. Méndez's motion.
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surgery, and that she was asthmatic. (DocketlS2-1 at 64-66.) Dr. Puppala admitted that
Méndez did not take any parttine administration of the arteesia. (Docket No. 124 § 22.)
[l Discussion

In a diversity suit, Puerto Ricsubstantive law is controlling. Sé¢anna v. Plumer, 38

Dr.

D

U.S. 460, 467 (1965kee &0 Lama v. Borrds, 16 F.3d 473, 477-78 (1st Cir. 1994). Article 1802

of the Puerto Rico Civil Codé®.R.LAws ANN. tit. 31 8§ 5141, governs a physician’s liability

a medical malpractice suit. _Cortés-Irizarry v. Corporacién Insular de Seftfos.3d 184, 18

n

(1st Cir. 1997). Three elements compriggima faciecase of medical malpractice: “(1) the duty

owed; (2) an act or omission tsgressing that duty; and (3) dfszient causal nexus between t

breach and harm.”_Marcano v. Turabo Medicaht€e Partnership, 415 F.3d 162, 167 (1st

2005).

Puerto Rico courts have held, with regardghe first element, that the duty owed tq

he

Cir.

D a

patient is “[t]hat [leel of care] which, recognizing adern means of communication and

education, . . . meets the professionabéquirements generally acknowledged

the medical profession.” Lam&6 F.3d at 478 (quoting Oliveres Abreu, 101 P.R. Dec. 209, 2}

(P.R. 1973)). The standarddsnsidered national and shoulchgeally be proven through expd

testimony. _Santan@tero v. United States, 428 Supp. 2d 34, 46 (D.P.R. 2006) plaintiff must

also prove, by a preponderance of the evideneg,ttte standard of care was not met for

specific type of patient. Pages Ramirez v. Ha$frspafiol Auxilio Mutuode Puerto Rico, Inc

547 F. Supp. 2d 141 (D.P.R. 2008); see also Roezi@respo v. Hernandez, 21 PR. Offic. Trg

637, 647 (P.R. 1988). The third element, or causat®established when plaintiff proves by

preponderance of the evidence “that the physisia@gligent conduct was the factor that n

probably caused harm to [the patieéhtMarcano, 415 F.3d at 168 (citing Lami# F.3d at 478),

by
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Causation need not be establgheith mathematical accuracy, tyét cannot be based on me

re

speculation. _See Lami6 F.3d at 479. As to the causation element, “expert testimony is

generally essential.” _Id. at 478.

A. Dr. Barceld’'s Motionfor Summary Judgment

Dr. Barcelé moves for summajpydgment on Plaintiffs’ medicahalpractice claim arguin
that Plaintiffs have failed to state a diraxmrrelation between the alleged absence of a
evaluation of the patient and the developmeh a bronchospasm during the induction
anesthesia prior to Plaintiff Alers’ surgical pedtire. (Docket No. 119.) Dr. Puppala mainta
that the standard of care for an anesthesioltgiatpatient with known bronchial asthma is to g
assess before surgery whether the patient hasaetive signs or symptoms of reactive airy
disease that could affect thdubation, and to delay or canceetburgery if warranted. (Dock
No. 133-1 at 2.) Thus, the issisewhether Dr. Barcel@roperly evaluated Alers before surge
whether the evaluation was well@onented, and whether the suggshould have been cancell
before administering the anesthesia.

While Dr. Barcel6 claims thdie administered two separatealuations, consisting of i
depth inquiries into respiratory conditions, bromttdsthma, and other information regarding
medical history, Alers asserts no airway evaluatiqgmpkeaed. She testified that she told the n
and Dr. Barcel6 that she had a cold the wedkrbesurgery, and reported she had a histor
bronchial asthmatic. Alers maintains that Drrd&o only took a quick look inside her mouth, 3
deemed her ready for surgery, without further eatdn. Alers was classified as ASA I, due

her asthma history/.(Docket No. 120-3 § 7.) Dr. V.K. Puppala (“Dr. Puppala”), Plaintiffs’ exf

* The ASA physical status class#ition system, developed by the Ainan Society ofAnesthesiologists
(ASA), classifies an ASA 1l patienbs “a patient with mild systemiclisease.” American Society of
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explains that ASA Il is an eVated risk of andisetic care. (Ddeet No. 152-3 at 51.

Specifically, Plaintiffs’ expert testified that DBarceldé breached the standard of care bedause

there was no detailed documentation of the rewoéwystems that day, which led him to believe

that no evaluation was performedd.; see also (Docket Nd.52-3 at 109-10.) However, Dr.

Puppala did agree that there isfoamal protocol in a patientith history of asthma, but with no

active episode of respiratory airway diseas@gothan asking the patient about her symptgms.

14

Thus, issues of fact remained taswhether Dr. Barcel6 breach#te applicable sindard of care

by failing to perform an adequagpee-anesthesia evaluation.

Having established that, Plaiftstill has to show causatioh.Dr. Barcelé maintains thefe

is no direct correlation betweeretlalleged absence of a pre-evéiluaand the development of|a

bronchospasm. He alleges thaisifpossible that even without such evaluation Alers could have

developed a bronchospasm because ih an imminent risk for pi@nts with asthma during the

administration of this type of anesthesia. Barcel6 also maintains that the bronchospasm could

have been caused by other reasons such asyaisensitivity, the intubation itself or other

allergies. However, it is not Plaintiff's burdend@bminate every other possible cause of dampage.

See Cruz Rodriguez v. Corporacién de ServidelsCentro Médico, 113 P.R. Dec. 719, 744 (R.R.

1983) (13 P.R. Offic. Trans. 931, 961)I]t has been pointed out hodifficult it is in these cases

Anesthesiologists, = ASA PHYSICAL  STATUS  CLASSIFICATION  SysTEM, October 15, 2014,
http://www.asahq.org/resources/clinical-infornsatiasa-physical-status-classification-system.

® Dr. Barcel6 also attacks Dr. Puppala’s testimony as a causation expert, given that Dr. Puppala confessed he

did not know whether Alers had active severe symptoms b#fersurgery and that he attributed the causation tp

the

lack of evidence in the medical recasjarding Alers’ evaluation, with no further connection to the medical treajment

provided. _Id. § 29. Plaintiffs counter that the crucigligshere is whether the evdloa was proper and documentead,

and whether the surgery should have been cancelled based on that evaluation. (Docket No. 140-3 { 26r)
Defendants counter that Dr. Puppala’s opinion, that the alleged deviation from the standard othcai@ae arisep
from failing to perform a pre-anesthetic and pre-surgical evaluation of bronchial asthma, is not basecthedicaiy

Howe

literature. (Docket No. 120  33.) Plaintiffs maintain Dr. Puppala’s opinion is based on the Basic Standards for

Anesthesia Care by the Americ8nciety of Anesthesiologists. (Docket No. 140-3 § 33.)
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to establish which factor m[o]gtrobably led to the damage, [e]s@lsi when the case deals wi

the physicians’ failure to offer a treatment whossults cannot be forese® (internal citationg

omitted). Dr. Puppala established that it is maredically probable to a degree of medi

certainty that a failure to assegsctive airway disease in atigat with known bronchial asthma

th

cal

can ultimately cause a bronchospasm. Dr. Pupadtaits that in his professional judgment,

patients with a history of reactive airway dise are likely to develop bronchospasms with
type of intubation conducted here.Thus, genuine issues of fagmain as to all elements
Plaintiffs’ prima faciecase. Dr. Barceld’s Motion for Sunamy Judgment at Docket No. 119
herebyDENIED.

B. Dr. Méndez's Motion for Summary Judgment

Dr. Méndez moves for summaiydgment arguing that hdid not deviate from th

acceptable standard of care, his alleged omissias not the most likely cause of plaintifis’

alleged damages, and a reasonable jurydcoat render an award of more than $75,90Bee
Docket No. 125.) Plaintiffs counter that naly Dr. Barceld, but als®r. Méndez failed tg
perform an adequate pre-anesthesauation given Alersasthma history.

As it applies to Dr. Méndez, Dr. Puppala stateBigreport that “thestandard of care for

reasonably prudent surgeon perfarga radical neck dissectionanpatient with known bronchia

the

S

1%

a

asthma is to perform a pre-surgical assessmeewdtuate for the presence of any active signs or

symptoms of reactive airway disease that magcaindotracheal intubation and to delay or ca

ncel

® In part, Dr. Méndez’ moves for summary judgment arguing that no reasonable jury would render an award

greater than $75,000 and thus the Court lacks subject matter jurisdiction. (Docket Ndb.)J2Pat Méndez alread

y

argued this at the motion to dismisaget. (See Docket No. 73 he Court stands by its ruling in its Opinion and

Order at Docket No. 112. It is not a legal certainty that the claim involves less than thetjomadamount. _Se
Alers v. Barceld, CV 14-1756 (GAG), 2016 WL 226847, at *6 (D.P.R. Jan. 19, 2016). Dr. Méndez’ renetioed
on the same basis is once adaENIED.

D
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an elective case if indicated.”(Docket No. 152-2.) Dr. Puppa#dso testified that Dr. Méndez

failed to perform a pre-evaltian on the day of the surgerypdate the medical history and

physical assessment, and perform a system#&we (Docket No. 152-3 at 102.) Dr. Pupp

maintains that Dr. Méndez’s failure to adegbatgre-assess Alers fa@igns and symptoms o¢f

reactive airway disease “resultedthe development of bronchospasm in Ms. Alers.” (Docket
152-2.)

Dr. Méndez argues that Plaiiféi position that Dr. Barcé's failure to perform ai

adequate examination was the proximate causdest’ bronchospasm makes it impossible that

Dr. Méndez could also be negligent. “There aterobeveral causes, howewshich contribute tg

an injury.” Heddinger v. Asloid Meml. Community Hosp., 73E.2d 81, 85 (1st Cir. 1984).

Thus, Plaintiffs’ presented evidence suffices tsaagenuine issues of material fact as e
element of Plaintiffs’prima faciecase. Dr. Méndez’s Motion for Summary Judgment at Do
No. 123 is herebDENIED.
SO ORDERED.
In San Juan, Puerto Rico this 4th day of August, 2016.
s/ Gustavo A. Gelpi

GQJSTAVOA. GELPI
United St District Judge

" Dr. Méndez attempted to counter Dr. Puppala’s testimony by including in his statement of facts ¢
from a report from his own expert, Dr. Pablo Rodriguez. (See Docket No. 124 { 34.) Yet, Dr. K&dledeo
provide any citation to support this fdodbm the record or any of the exhibits at Docket No. 124. Noticing thi
well as the other counsels’ failure to comply with Local Rule 56, the Court gave all parties a second ¢
“provide the Court with any missing exhibits (or pages) used to support their respective statdaat’o{Docket
No. 147.) Dr. Méndez submitted a motion in compliance,aasupplemented statementunfcontested facts. (Dock
Nos. 153; 153-1.) In this new statement of facts, Dr. Méndez cites “Exhibit 10 — Expert Report by Dr|
Rodriguez Ortiz dated July 10, 2015" as the source for Dr. Rodriguez’s expert report at Paragraph 34. (D
153-1.) This expert report, found at Exhibit 6 of Deicllo. 153, contains only a cover page titled “Exhibit 1
Expert Report Dr. Pablo Rodriguez Ortiz” and nothing else. Needless to say, as submitted, thislaibot]
properly support paragraph 34, and as such, must be disregarded by the Court. $ee36{)C
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