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United Stateg v. GZ Construction ST, Inc. et al Doc. 20

1 IN THE UNITED STATES DISTRICT COURT
2 FOR THE DISTRICT OF PUERTO RICO

3 || UNITED STATES OF AMERICA,
4 || Plaintiff,

S| v. CIVIL NO. 15-1025 (GAG)
6 || GZ CONSTRUCTION ST, INC., ET AL.,

7 Defendants.

8
9 OPINION AND ORDER
10 Plaintiff, the United States of America, broaghis action to collectinpaid federal incomg

11 || tax liabilities assessed againstf@eant, GZ Construction, Inc.&Z Construction”), for severa

12 || tax periods between Decemb2005, and December, 2012. (Docké. 1 at 1-2.) The Unite

&N

13 || States commenced this action, pursuant2é U.S.C. § 7402, to dece to judgment ta

X

14 ||assessments made against GZ Construction.atl@-3. Additionally,the Government claimis
15 || Defendant Edgardo Guillén-Bermuadez, in higspeal capacity as GZ Construction’s President
16 ||and sole officer, committed tortious conversion kgmtionally depriving the United States of |its

17 || right to property encumbered by alézal tax lien._Id. at 3-5.
18 Presently before the court is Defendants’ motio dismiss for failure to state a claim ugon

19 ||which relief can be granted, pursuant to FBd.Civ. P. 12(b)(6). (Docket No. 16.) Aft

1%
—

20 |{reviewing the submissions andettapplicable law, the couDENIES Defendants’ motion t@
21 || dismiss at Docket No. 16.
22
23

24
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.  Standard of Review
A motion to dismiss under Federal Rule Givil Procedure 12(b)(6) tests the leg

sufficiency of the claims asserted in the complaint. Ashcroft v. Igbal, 556 U.S. 662, {

(2009).
When considering a motion to dismiss for fe#luo state a claim upon which relief can
granted, the court analyzes the complaint itwa-step process under the current context-b

“plausibility” standard established by the Supeer@ourt. See Schatz v. Republican S

Leadership Comm., 669 F.3d 50, @st Cir. 2012) (iting Ocasio-Hernandev. Fortufio-Burset

640 F.3d 1, 12 (1st Cir. 2011), which discusggizal, 556 U.S. at 662 and Bell Atl. Corp.

Twombly, 550 U.S. 544 (2007)). First, the doumust “isolate and ignore statements in
complaint that simply offer legal labels armbnclusions or merely rehash cause-of-ac
elements.” _Schatz, 669 F.3d at 55. Second, ¢let enust then “take thcomplaint’s well-pled

(i.e., non-conclusory, non-speculative) facts ag,trdrawing all reasonable inferences in

pleader’'s favor, and see if thegjausibly narrate a claim for refié Schatz, 669 F.3d at 55

Plausible, means something more than membgsible, and gaugin@ pleaded situation’
plausibility is a context-specific job that compehe court to draw on its judicial experience

common sense. Id. (citing Igbal, 556 U.S. at 89®- This “simply calls for enough facts to ra

a reasonable expectation that disegwill reveal evidence of” th necessary element. Twombly,

550 U.S. at 556.

“[W]here the well-pleaded facts do not permit the court to infer more than the

possibility of misconduct, the otplaint has alleged—nbut it has nshow[n]'—‘that the pleader i$

entitled to relief.” _Igbal, 556 U.S. at 679 (quotikrgd. R. Civ. P. 8(a)(2)). If, however, t

“factual content, so taken, ‘allowbe court to draw the reasonaéerence that the defendant
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liable for the misconduct alied,” the claim has faal plausibility.” Oa@sio-Hernandez, 640 F.J

at 12 (quoting Igbab56 U.S. at 678).
.  Relevant Factual and Procedural Background
Defendant GZ Construction has its principal #8 in Puerto Rico. (Docket No. 1

Defendant Edgardo Guillén-Bermudez was GZ @moiesion’s President and sole officer duri

pd

D)

ng

the tax periods in question. Id. 1 3. A deleg#téhe Secretary of Treasury properly and timely

assessed GZ Constructions’ tax liabilities on nine different occasions from December 4, ?
April 2, 2012% 1d. 1 4. The Government informed Defendants of each assessment, and de
payment of $146,773.83 for thosaHilities. 1d. 1 4-5.

GZ Construction failed to satisfy its obligai. Id. 1 6. Consequently, federal tax li¢

attached upon all property and rights to propbelpnging to GZ Constrtion in an amount equal

to the unpaid assessments, plus interest and o#tataly additions to the xdiability generated

Id. 11 9-10. Notices of Federal Tax Lien wdiled for each periodhat GZ Construction

generated tax liabilitiesld.  10. The most significant assebjected to a fedal tax lien was

2005 Cessna Skyhawk 172S, a fixed-wing, single-engingaft (“the Aircraft”), with Seria

Number 172S9777 and Federal Aviation Admiasbn (FAA) registration number N066025,

purchased on or about November 28, 2005, for $182,200.00. (Docket No. 1 §11.)

! Timely tax assessments for unpaid federal income tax liabilities were made against Defendan
following dates: December 2006 for the September 30, 2006 tax perMdrch 12, 2007 for the December 31, 20
tax period; June 25, 2007 for the March 31, 2007 tax period; September 10, 2007 for the, 208F 38x period
March 30, 2009 for the December 31, 2007 tax period, and March 7, 2011 for the March 31, 2010 tax pesiad.
No. 1 at § 4.) Timely assessments for federal unemplayliadilities were made on the following dates: March
2006 for the December 31, 2005 tax period; March 22, 20810April 2, 2012 for the &ember 31, 2009 tax perio
and July 11, 2011 for the December 31, 2010 tax period. Id.

2 Timely Notice of Federal Tax Lien against GZ Construction property or property rights wergerkon
the following dates: October 26, 2063t the December 31, 2005 tax periddctober 19, 2007 and December
2007 for the September 30, 2006 taxigu October 19, 2007 and Decemi&; 2007 for the December 31, 2006
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period; October 19, 2007 and December 18, 2007 for thhehVEd, 2007 tax period; October 19, 2007 and Decemnber

18, 2007 for the June 30, 2007 tax period; June 18, #6iGBe December 31, 2007 tax period, May 2, 2012 fof
December 31, 2009 tax period; March 2011 for the March 31, 2010 taxrjwel; August 12, 2011or the Decembe
31, 2010 tax period. (Docket No. 1 at 10.)
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In the early Fall of 2007, the IRS began levyl@g Construction’s revenue stream in

attempt to enforce collection for its outstanditag liabilities. 1d.§ 12. By early 2010, GZ

Construction’s revenue stream had ceased anddhBbirconsiderable asset left was the Aircr
Id. 1 13. Between February 25, 2010, and August 3, 2010, the IRS Revenue officer cq
Defendant Guillén and explained that he had tbtke Aircraft to satisfy GZ Construction T4
Liabilities, otherwise, the IR8ould seize the Aircfa Id. 1 14. On ombout August 4, 201(
Defendant instead transferred the title of the raiitcto his son, lan Edgardo Guillén. Id.
The Aircraft was then sold to a third pamy or about October 2722010, for approximatel
$143,000.00. _Id. f 16. On or about December 10, 2010, Defendant Guillén admittec
revenue officer that the Aircradt proceeds had been used to satisfy GZ Construction’s
creditors, despite the fedd tax liens._Id. 7 17.

As of December 2, 2013, GZ Cadngction remains indebted to the United States in
amount of $146,773.83, plus statutory interest, penaitiesfees for collection costs that contin
to accrue. Id. | 7.
[ll. Discussion

In support for their motion to dismiss, Defentafirst argue the Government has faileg
plead sufficient facts in order to reduce a taseasment to judgment because there are no 4
from which to collect the remaimj balance. (Docket No. 16 aj 4The Government counters th
because the IRS properly assessed and demandeémtayhits tax liabilities, and Defendants s
remain liable for $146,773.83, it has asserted enoagts o state a plausible cause of ac
regardless of whether there are funds avail&mecollection. (DocketNo. 18 at 2.) Secon(
Defendant Guillén claims that the IRS is barhexnn assessing tax liabilities against him becg

his individual tax liability was not assessed withire three-year statute of limitations peri

an
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(Docket No. 16 at 5.) However,glsovernment asserts that specifically at issue in this ca
only whether Defendant Guillén is personally liatldetortious conversion of federal tax liens, &
not whether he is individually accountable folydax assessments. (Docket No. 18 at 6.) T]
the Government contends that Defendant Guillén’s argument that the United States’ tax cl
time-barred lacks merit. _Id.
A. Reduce to Judgment Outstanding Tax Liabilities of GZ Construction
The United States has “a number of distieaforcement tools available . . . for t

collection of delinquent taxes.” U.S. vo&ers, 461 U.S. 677, 682 (1983). “The Governn

may, for example, simply sue for the unpaid ampantl, on getting a judgment, exercise the u
rights of a judgment creditor.”_Id. (refex@ing 26 U.S.C. § 6502(a), 7401, 7402(a)). Unde
U.S.C. § 7402(a), Congress camésl upon district courts “juniBction . . . to render sug
judgments . . . as may be necessary and apptepior the enforcement dle tax laws.” 26
U.S.C. § 7402(a); see alBmdgers, 461 U.S. at 682-83.

The IRS has the authority to “make assesgmef all [of taxpayer’s] unpaid taxes” a
then enforce collection of thkabilities. U.S. v. Berk, 34 B.R. 385, 391 (D. Mass. 200
Certificates of assessments are presumed correitte gaxpayer must present specific evideng

contest an assessment. Berk, 374 B.R94at U.S. v. Hughes, 44 F. Supp. 3d 169, 171-172

Mass. 2014). “Once the IRS makas assessment of tax liabilitig, must ‘give notice to eac
person liable for the unpaid tax, stating the amount and demanding payment thereof w
days of the assessment.” Berk, 374 B.R. at 391 (citing 26 U.S.C. § 6303).

Defendants provide no authority case law to support thegmosition that there must |
funds available in order for the district coup reduce a tax assessment to judgment.

complaint in this case contains sufficient factual allegations to support a claim to red
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judgment tax assessments made against GZt@otisn. The Govemment commenced th
action at the direction of the Attorney General waiith authorization fromhe IRS. (Docket No.
at 1.) The United States clainsshave performed nine differeassessments, each which servs

notification of the liability asseed. Id. 1 4. In its motion to dismiss, Defendants failed to

e as

pffer

any specific evidence to challentiee validity of the assessments, and thus, the complaint satisfies

its initial burden of proof. Diendants argument that since there are no assets from wh
collect the tax liabilities the tax claim cannot feeluced to a judgment is unavailing because
cause of action does not require the eristeof assets or lack of thereof.

The Government has alleged that asDefcember 2, 2013, GZ Construction owed
Government $146,773.83 in unpaid taxes that weaperly assessedna despite the IRS
multiple demands for payment, Defendants fatednake payment._ Id. { 5-7. Because
Government has demonstrated that GZ Construcremains liable to the United States
outstanding taxes for which this court has jurisdiction to reduce to judgment, Defendants’
to dismiss this claim IDENIED.

B. Edgardo Guillén Bermudez’'s Tortious Conversion of Federal Tax Liens

The Government’s second claim for reliebigainst Defendant Edgardo Guillén Bermu

personally, for tortious conversioof valid federal tax liens thaattached upon the Aircraft.

(Docket No. 1 at 3.)

Title 26, Section 6321 of the United States Cpdavides that if a person refuses to |
any federal tax, a lien attaches upon all propemty rights to property of the delinquent taxpal
in favor of the Government. See 26 U.S8C7402(a);_see also Rodged61 U.S. at 683. For
federal tax lien to be valid, the government m{ist “make an assessment of a taxpayer’s

liability;” (2) “issue a notice of the assessmentl @ demand for payment with60 days after th
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assessment is made;” and (3) “the taxpayer nmegfiect or refuse to pay the full amouint

demanded.”_U.S. v. Tempelman, 111 F. S@ap85, 90 (D.N.H. 2000) (citing 26 U.S.C. 88 62

6303, 6321). The lien typically arisasthe time of the assessment@ontinues uiltthe liability
for the amount is satisfied. See 26 U.S.C. 8263 The Government then can enforce a lie
various ways, including by filing aivil action in district court. Tempelman, 111 F. Supp. 2d
91-92.

As discussed above, the United Statesgellle proper assessments of Defendants’

liabilities, claiming to have demanded paymehist Defendants failed to satisfy. (Docket NQ.

19 4-6.) Consequently, federal teens attached to the property. Id. 1 9. Moreover, the U
States provided nine different dates on which legite of the Secretary of the Treasury fi
Notices of Federal Tax Liens ithis District Court. _Id. { 10. These allegations create t
presumption that the IRS put fBadants on notice of the federal liens and demand for pay

See Geiselman v. U.S., 961 F.2d 1, 6 (1st Cir. 1982cause Defendants have not presenteg

evidence to rebut this presunmti the Government has sufficientlyeglfacts to find that a vali
federal lien attached to the Airérat the time othe assessments.

The Government claims that Defendant Guikeact of transferring title and selling t
Aircraft, despite knowing it was encumbered bylid/dederal tax liens, constitutes tortio
conversion. (Docket No. 1 at 3-6.) Othesurts have recognized common law actions

conversion in similar situations. See, e.qg., W.eabody Const. Co., Inc., 392 F. Supp. 2d

37 (D. Mass. 2005) (Governmentolight claim alleging a trustehad misappropriated proper
“effectively arguing conversion, gip the trustees knew of theSRien prior to accepting sud

funds.”); U.S. v. Henshaw, 388 F.3d 738, 744 (1Dih 2004) (holding th United States has tf

right to bring a common law conversion actiongoaver its property). Because there is no fed
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law of conversion, district courts examine local B evaluate the tort. See Peabody Const.

Inc., 392 F. Supp. 2d at 37 (applying Massachusettsddhe Government’s claim of conversiot
Under Puerto Rico law, conversion is “noé tsimple acquisition of another’s property,

the malicious and wrongful privation of the wership rights, the illegal exercise, or f{

assumption of authority over ahet’s property, thereby deprivirtge lawful owner or possess(

permanently or for an indefinite period, of itseusnd enjoyment.”_Barreto Peat, Inc. v. Luis

Ayala Colon Sucrs., Inc., 709 F. Supp. 321, 323 [®.R989) (citing Hull Dobbs Co. v. Superior

Court, 81 P.R.R. 214, 222 (1959); HeirsSafrba v. Vifias, 49 P.R.R. 31 (1935)).

The Government has pled sufficient factsupmort the plausibility that Defendant Guill

tortiously converted a valid fedértax lien, intentionally deprivig the IRS of its rights to the

Aircraft. In the complaint, the Governmerlieged that Defendant Guillén had knowledge of
Construction’s preexisting obligation to the Unitedt8s and the federal tax liens that arose U
the Aircraft. (Docket No. 1 1 10, 11, 14.) Thevernment also allegettiat between Februa
25, 2010 and August 3, 2010, the IRS/&aue Officer met with Defedant Guillén and explaing

that he needed to sell the Aiaft and use the proceeds to pay Ga@nstruction’s tax liabilities, o

the IRS would seize the Aircraft pursuant to tha likat had attached toetproperty. _Id. § 14.

The Government further pled themmediately after this meetingnd despite knowledge of h
obligation to the United States, Defendant Guilléndfamed title of the Ainaft to his son._ld.
15. On October 27, 2010, the Aircraft was allegedly sold to a third party, and on Decem
2010, Defendant Guillén admitted that the proceeds fihe Aircraft were used to substanti
other creditors’ claims. Id. § 17.

From these facts, it is plausible to infeefendant Guillén’s intent, maliciousness, 3

desire to defraud. 147 5, 10, 13-14. Given thBefendant had an oblian to the United State
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by virtue of unpaid tax liabilitieshe Government efficiently atjed the right granted by a fede
tax lien upon the Aircraft. It isertainly plausible that Defenda@hgaged in toidus conversior
by exercising domain over the burdened propeng depriving the United States of its law
property right. Thus, the Government’'s compladéquately states aagh upon which relief ma
be granted, and Defendants’ motiordismiss this claim is aldDENIED.
IV. Conclusion

For the reasons set forth above, the c@ENIES Defendants’ motion to dismiss
Docket No. 16.

SO ORDERED.

In San Juan, Puerto Ricagi81st day of December, 2015.

s/ Gustavo A. Gelpi

QJSTAVOA. GELPI
United States District Judge
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