Diaz-Moralef v. Estado Libre Asociado de Puerto Rico et al Doc. 83

1 IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF PUERTO RICO

3 || JOSE B. DIAZ MORALES,
4 Plaintiff,

5| v. CIVIL NO. 15-1096 (GAG)
6 || AGENT ADRIEL JIMENEZ RIVERA, in
his individual capacity; SERGEANT LUIS

7 || A. ROSARIOQ, in his individual capacity;
JOHN DOE, in his individual capacity,

8
Defendants.
9
10 OPINION AND ORDER
11 This dispute arises from an altercatiaith police in which Mr. José Diaz Moralgs

12 || (“Plaintiff’) was shot and seriously injured. dntiff seeks recovery for his damages from fwo
13 || police officers: Agent Adriel Jiménez Rivel(dAgent Jiménez”) and Sergeant Luis Rosario
14 || (“Sergeant Rosario”). Sergeant Rosario movetigmiss Plaintiff's amended complaint on stafute
15 || of limitations grounds. (Docket No. 69.) The ksgue here is not whether Plaintiff was injufed
16 || by police officers; it is whether Plaintiff has el too long to bring Isi claims against Sg.
17 ||Rosario. To summarize, Plaifitdelayed far beyond the time allowed for raising his claims. |For
18 || that reason, Plaintiff's claimesgainst Sgt. Rosario must DéSMISSED.
19 l. Relevant Factual and Procedural Background

20 On the morning of July 20, 201R|aintiff got into an altercation with an unknown group of
21 ||{individuals. (Docket No. 35,  103eeking to avoid aonflict with these individuals, Plaintiff rap
22 || to the train station at Centro Médico, where PI#igtt into another conflict, this time with a trajin
23 || station security guard.__Id. at 12. At someanpaluring the conflict wh the security guard,

24
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Plaintiff drew a knife. 1d. at 15. Then, in an effort tovaid the security gud, Plaintiff ran
downstairs to the first floasf the train station. Id.

Once on the first floor, Plairftiwas approached by two offieof the Puerto Rico Polid
Department (“PRPD”), Agent Jiménez and Sergdwsario. _Id. at 16. Knife drawn, Plaint
grabbed two bystanders, a womamd Zhild, and “sat them on hispld Id. at 17. Agent Jiméne
drew his gun and aimed at Plaintiff. _Id. at 18gent Jiménez ordered Plaintiff to drop his kn
and let go of the woman and the child. Id. at E9entually, Plaintifftomplied. _Id. at 20-21.

At that point, Plaintiff sat othe train station floor, alone and unarmed, with his hand
his head. Id. at 22. ®h, an officer shouted iBpanish: “Shoot this motherfucker in the hea
Id. at 29. Agent Jiménez discharged his weapon,tstgpBlaintiff in the left forearm._1d. at 3(
33. Plaintiff panicked, tried to stand, and fell anscious. _ld. at 34. He woke up two days I
in the hospital._Id. at 35.

Plaintiff filed his first complaint in Puert®ico local court on July 9, 2013. (Docket N
74 at 4; Docket No. 81-1, certified translatiofifye local court complaint named three defendd
the PRPD, Agent Jiménez, and Sgt. Rosarioocket No. 81-1.) On February 7, 2014, the Id
court claims against Sgt. Rosario were dismisgigtbut prejudice. (DockeNos. 74 at 4-5; 81-1,

On February 3, 2015, Plaintiff filed a second conmplahis time in federal court. (Dock

No. 1.) The federal complaint named two def@nts: the PRPD and Agent Jiménez.

Plaintiff's claims against the PRPD were dissed on sovereign immity grounds. (Docket Ng.

5.) Then, on August 21, 2015, PHiihfiled an amended complaint adding Sgt. Rosario 3

Defendant. (Docket No. 35.) The amended compédiages violations ahe Fourth Amendmer

! Plaintiff further alleges that “Rosario encouragedi/or instigated Jiménez to shoot Plaintiff in
head.” Id. at 47.
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and 42 U.S.C. § 1983 on the theories of excessinee ftnadequate trainingnd official policy or

custom violations._Id. at 65-70Plaintiff also alleges Defendantnegligence under Puerto Ri

state law. _Id. at 71-73. Sgt. Rosario raisesatutd of limitations defense in moving to dismi

(Docket No. 69.) Plaintiff filed opposition, to wiicSgt. Rosario replied. (Docket Nos. 74, 78.
Il. Standard of Review

In considering a motion to dismiss, the court accepts the complaint’s alleged facts

and draws all reasonable inferenae$avor of the plaintiff. Bell Atl. Corp. v. Twombly, 550 U.S.

544 (2007). However, “the tenet that a court nagsept as true all of ttedlegations contained i

a complaint is inapplicable to legal conclusidn®@shcroft v. Igbal, 556 U.S. 662, 678 (200

“Threadbare recitals othe elements of a cause oftian, supported by mere conclusg

CO

as true

n
).

ry

statements, do not suffice.”__Id. (citing_Twbly, 550 U.S. at 555). Instead, a court must

determine whether the complaint, construed & phoper light, “alleges &s sufficient to make

out a cognizable claim.”__Carroll v. Xerox Cqgr@94 F.3d 231, 241 (1st Cir. 2002). The cg

may also draw from undisputed court documeggserated in proceedjs referenced in the

complaint. _See Prisma Zona Exploratoria de P.R. v. CaldaténF.3d 1, 2 (1st Cir. 2002).

II. Discussion

A statute of limitations creates “a time linfdr suing in a civil cae, based on the dg

when the claim accrued (as when the injury occurred or was discovered).” Black’
Dictionary 1546 (10th ed. 2014). The statutplgpose is “to require diligent prosecution

known claims” for the sake of fairesg, finality, and efficiency. di  When a plaintiff delays i

asserting known claims, bad thingan happen. In short, thatwhat happened here. Plaintff

174

urt

Law

U

of

L

delayed in naming Sgt. Rosario in his federal complaint until after the limitations period lapsed.

For that reason, Plaintiff's claims agai Sgt. Rosario must be dismissed.
3
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A. Statute of Limitations

Section 1983 claims borrow the forum statstatute of limitations for personal inju

actions. _City of Rancho Palos Verdes vr#@s, 544 U.S. 113, 123 n.5 (2005); Alamo-Horn

v. Puig, 745 F.3d 578, 580 (1st Cir. 2014). Puerto Rico is functionally viewed as a state for

1983 claims. _Alamo-Hornedo, 745 F.3d at 580afmn omitted). Under Puerto Rico law, t

limitations period is one year. Rodriguezridgez v. Nazario, 895 F.2d 38, 42 (1st Cir. 19

(citing P.R. laws ANN. tit. 31, § 5298(2)).
By contrast, the accrual date—the date the limitations clock starts—is governed by

law. Moran Vega v. Cruz Burgos, 537 F.3d 14, 24 (ir. 2008). Under fieral law, the accrud

date is the day “plaintiff knows, or has reasokrow of the injury on which the action is base

Id. Here, applying federal law, &htiff knew of his injury on gher July 21, 2012 (the day he wj

shot by Agent Jimenez) or July 23, 2012 (the daniff woke up in the hospital). _(See Dock

No. 35, 1 30.) Thus, the limitatiomeriod for Plaintiff’'s claim wou have lapsed one year lat
no later than July 24, 23, unless it was tolled.

B. Statutory Tolling

[y
edo
section
he

90)

federal

For section 1983 claims, tolling of the statudf limitations is governed by Puerto Rico

law. Rodriguez-Garcia v. Municipality ofaquas, 354 F.3d 91, 97 (1st Cir. 2004) (cit

Fernandez v. Chardon, 681 F.2d 42, 49-50 (1st Cir. 198agrto Rico law pvides three ways t

toll the statute of limitations: “Pseription of actions is interrupted by their institution before
courts, by extrajudicial claim dhe creditor, and by any act of acknowledgment of the debt b

debtor.” P.R. laws ANN. tit. 31, § 5303. The tolling mechanism relevant here is “institu

ing
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before the courts"—i.e. filing suft. If tolled, the limitations period “begins to run anew” once [the

court action “comes to a definite end.” Raumez-Garcia, 354 F.3d at 97 (citations omitted).

Tolling is only effective for identical causes aétion. _Rodriguez Narvaez, 895 F.2d at 43;

Alamo-Hornedo, 745 F.3d at 580. See also 6mir. Estado Libre Asodoiln de P.R., 127 D.P.R.

582, 595 (P.R. 1990) (holding that a timely extrajiadiclaim did not toll the limitations period
because it did not “pursue identical claims”). eThirst Circuit has interpreted the identicality

requirement as satisfied when pi#if asserts (i) the same substaatclaims; (i) against the same

defendants; and (iii) seeks the same form of relief. Alamo-Hornedo, 745 F.3d at 582. Identicality

ensures that claims are timely brought andew@ants are properly noticed. See Rodriguez

Narvaez, 895 F.2d at 43 (discussing the principlgsind Puerto Rico’s limitations laws). Here,

Plaintiff's local complaint, federal complairdand amended complaint bring the same substantive

claims, seeking the same relief. The issuehsther plaintiff sued the same defendant.
The Puerto Rico Supreme Court recently tightetiedstatute of limitations tolling rule in
cases involving joint tortfeasord.he old rule held that the timeliying of a complaint against one

defendant tolled the limitations period agairal other defendants. Arroyo v. Hosp. La

Concepciodn, 130 D.P.R. 596, 605 (P.R. 1992). In othedsvadolled as to ondefendant, tolled as

to all. In Fraguada Bonilla v. Hospital Ailim Mutuo, 186 D.P.R. 365 (P.R. 2012), the Puerto

Rico Supreme Court reconsidered and squarejgcted the Arroyo ta. (Docket No. 78-4]
certified translation.) Instead, the Court held arglff must toll the limitations period as to each
joint tortfeasor. _Fraguada, 186 D.P.R. at 389. ddcso, a plaintiff mussatisfy one of the three

tolling mechanisms of § 5303 for each defendsgiore the limitationperiod lapses. Id.

2 Plaintiff does not assert the existence of any “extrajudicial claim” by plaintiff, nor “any dct of

acknowledgement” by Sgt. Rosario.
5
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Initially, Plaintiff's local court complaint tofld the statute of limitations for his clain
against Sgt. Rosario. Plaiffitivas allegedly shot by Agentndenez on July 21, 2012. (Dock
No. 35, 1 30.) Thus, the one year limitationsckl started ticking on July 22, 2012 (or July
2012). Plaintiff filed his local court complaint daly 9, 2013 against three defendants: the PH
Agent Jiménez, and Sgt. Rosario. (Docket No. 74t aee Docket No. 81-1, certified translatid
Under either the Arroyo dhe Fraguada rule, Plaintiff's locabart complaint tolled the statute
limitations as to claims against Sgt. Rosario.

Tolling is not permanent. Rather, the limitations period “begins to run anew from th

on which the action ‘comes to a definite éhdRodriguez-Garcia,354 F.3d at 97 (citation
omitted). Plaintiff's local claims against SdRosario were dismissed without on February
2014. (Docket No. 74 at 5; see Docket No. 81-2, esdtiranslation.) Thyghe limitations clock

for Plaintiff's claims against Sgt. Rosario reaad started ticking again on February 8, 2014.

Applying Fraguada, Plaintiff didot assert his claim againsttSgosario in federal couf

before the limitations period lapd. Plaintiff filed suit infederal court on February 3, 20
against only two defendants: the PRPD and Agenédez. (Docket No. 1.) Because Plaintiff
not name Sgt. Rosario as a defendant, the fedenaplaint did not toll the limitations period as
Sgt. Rosario._See Fraguada, 186 D.P.R. at 388.February 9, 2015, the limitations period
plaintiff's claims against Sgt. Rosario lapsedherefore, by the time Plaintiff amended

complaint on August 21, 2015, the limitations perioddarms against Sgt. Rosario had expire(

C. Relation Back and Equitable Tolling

Two issues remain, although Riaif argues neither point.The first issue is whethg
Plaintiffs amended complaint “relates back” tiee original federal complaint, bypassing

lapsed limitations period andwuiging plaintiff's claims agains Sgt. Rosario. The second
6
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whether equitable tolling applies, allowing Plaintdfproceed with his claims against Sgt. Ros
despite his tardiness. Neither argument resatesitPlaintiff's claimsgainst Sgt. Rosario.
Plaintiffs amended complaint deenot relate back to the initial federal complaint.

relevant here, Rule 15(c) ofdlrederal Rules of Civil Proceducreates two plas by which an

Ario

As

amended pleading can relate back to the datbeobriginal pleading: (i) when permitted by the

applicable state statute of limitations or (ii) @vha new party is added and the new party kne
should have known the action would be been brqutut for a mistake concerning the proy
party’s identity.” FED. R. Civ. P. 15(c)(1)(A), (C)(i)). First,under state lawelation back
preserved by Rule 15(c)(1)(A), Fraguada baesatidition of new defendants once the limitati
period has lapsed. Fraguad®36 D.P.R. at 389. Second, undeule 15(c)(1)(C), Plaintiff'
amended complaint does not relate back becaasatiflcannot show Sgt. Rosario either knew
should have known of the federatiaa “but for a mistake concernirte proper party’s identity.
FeD. R. Civ. P. 15(c)(2)(C)(i)). There was nssue of mistaken identity with Plaintiff's fedef

complaint. Plaintiff named only two deféants: the PRPD and Agent Jiménez.

Under both federal and state lavequitable tolling does not apply to Plaintiff's claifms

against Sgt. Rosario. Equitable tolling extends the limitations period in exceptional circum

based on fairness considerations. See NemersFarquharson, 366 F.3d 32, 39-41 (1st Cir. 2

(discussing the applicability afquitable tolling to habeas m®edings). Here, the limitatiof
period is not equitably tolled under federaWldecause Plaintiff has not shown defendal
misconduct caused the delayed filing. Benitez-Pons, 136 F.3d at 61. Similarly, Puerto Ri

law only provides equitable tolling for casesere a defendant “willfully and wrongfull

% The First Circuit has not decided whether equitable tolling for section 1983 claims is governed
or federal law. _Vistamar, Inc. v. Fagundo-Fagundo, B3al 66, 71-72 (1st Cir. 2005) (citing Benitez-Pon
Commonwealth of P.R., 136 F.3d 54, 63 (1st Cir. 1998).
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(dolosamenteconcealed” material information withingHimitations period._Id. Equitable tolling

is unavailable because Plaintiff has not altegay facts of misconduaoncealing Plaintiff’s

claim. See Ramirez Morales v. Rosa Viera, &2 2, 4 (1st Cir. 1987(no equitable tolling

where defendants did not conceal matdiaals relating to a police shootingyerruled on othe

grounds byCarreras-Rosa v. Alves-Cru¥27 F.3d 172 (1st Cir. 1997).

Plaintiff's claims against Sgt. Rosario arered by the statute of limitations and theref
fail as a matter of law. Accorgly, the Court need not addsethe other grounds for dismis
raised by Sgt. Rosario’s motion to dismiss.

V. Conclusion

For the reasons stated abovefddelant Sgt. Rosario’s motido dismiss at Docket No. §
is GRANTED. Plaintiff's claims against Dendant Sgt. Rosario are hereDySMISSED with
prejudice. Plaintiff's claims against Defendant é&wgt Jiménez proceed. As of this d3
Defendant Agent Jiménez has not answered Hfanamended complaint. Plaintiff has until
December 1, 2016 to move for default or any other remedy.

SO ORDERED.

In San Juan, Puerto Rico, on thi&th day of November, 2016.

s/ Gustavo A. Gelpi

GUSTAVO A. GELPI
United States District Judge
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