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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF PUERTO RICO

Eduardo Soto-Cintroret al .,
Plaintiffs,
Civil No. 15-1123 (SEC)

V.

United States of Americaf al .,

Defendants.

OPINION & ORDER

On February 12, 2015, Plaintiffs Edda Soto-Cintrén and his minor son ASM
sued the United States undke Federal Tort Claims A¢FTCA), 28 U.S.C. § 2679,
et seg, claiming that federal agents subjectedm to unlawful arrest, detention, and
assault. Pending before the Court islthnted States’ Motion for Summary Judgment.
For the reasons that followhis motion is GRANTED.

I Background®

On May 14, 2013, the United Staté@stal Inspection Service (USPIS)
intercepted a package sent from Floridehich they believe contained illegal
firearms. The USPIS requested the asststanf the Bureau of Alcohol, Tobacgo,
Firearms and Explosives (ATF) to makeaatolled delivery of the package in Puefrto
Rico. See Docket # 32, 1 A warrant-backed examinati of the package revealed
that it contained six undeclared Glock seaatomatic pistols. The warrant was based
upon possible felony violations of 18 UCS.8 922(a)(1)(A) and (a)(3), as well as |18
U.S.C. § 1715.

! Unless otherwise noted, the following facts are uncontested.
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Rather than deliver theapkage to the addressedPnerto Rico, the operational

plan called for a notice to Heft at the home of the adessee informing the recipie
that the package could be claimed at the B&t Office in Coto Laurel, Puerto Rig
The USPIS was the lead investigative agewith ATF providing assistance. USP
personnel took up primary sueillance positions to observactivity insde the Pos

Office and parking lot while ATF persoringere posted within the perimeter.

nt

0.

During the operation, a US®linspector identified two vehicles over the radio

entering the Post Office: Plaintiffs’ red leoF-150 pickup truc and a white Ford H
150 which was later determingd have been driven bihe suspect. Special Age
(SA) Victor Gonzalez heard over the radio that Plaintiffs remained in the vehig
some period of time once it entered the pagklot. This raiseda red flag to SA
GonzaleZ His suspicion was based on his exgece as an ATF agt that, in som
controlled-delivery cases, the person thetrieves the package hands it over
someone else. See Docket # 32, 11 5 ahd 7.

While both trucks were still in thparking lot, a radio transmission from
USPIS inspector revealed thae package had been delivered to the suspect. An
radio transmission indicated that Plaintiffed pick-up truck wa leaving the parkin
lot. See Docket # 32, 1 7. Upon hearthgse transmissions, SA Gonzalez concly

that the package containingetiveapons may have been in that truck. Before actir]

2 Although Plaintiffs deny this, they provide no evidence showing either that SA Gonzéalez Hehnthe radid
broadcast, or that the same “raised a red flag.” Rathey simply add that S&onzéalez was also suspicio
because the red truck later “began ttl put of the parking lot.’Plaintiffs also commerthat another agent, S
Laboy, stated that Plaintiffs’ truck was stopped because “it was believed that the guns may have I
truck.” See Docket # 36-1, 1 5.

3 Although Plaintiffs purport to deny this statement, they do not challenge with any competent evidg
agents’ experience with these cases. &afPlaintiffs say that there is naufsporting statistical data” concernin
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Defendant’s assertion. But Plaintiffs present no authstifyporting the contention that statistical data is neg¢ded

to make a statement based on personal knowledge admissible for purposes of summary judgmentit Adt
black-letter law that affidavits — eveself-serving ones — are apt for consideration on summary judgment s
as they “made on personal knowledget out facts that would be admidsiin evidence, and show that t
affiant or declarant is competent to testify on the matteted.” Fed. R. Civ. P. &). SA Gonzalez's stateme

er all,
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clearly fits this mold.
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his belief, SA Gonzalez called USPIS inspedtbompson to verify the location of tf
package. Thompson, however, told &anzalez that he did not know.

Given these circumstances, SA Gonzalerided to detain Plaintiffs’ truc
ATF agents blocked the exit to the parkiog approached the vehicle with weapq
drawn, and ordered Plaintiffs to exit thedk. Initially, Plaintiffs did not understarj
what the ATF agents were saying beeatiseir windows were rolled up, the {
conditioning was on, and the radio was phayiAfter the vehiclestopped, ATF agent
removed Plaintiffs from the vehicles, p& them on the ground, and slapped
handcuffs.

Plaintiffs remained in handcuffs beden 10 to 15 minutes, during which th
were subjected to questioning by the ATFemtg. A visual inspection of the truck
cabin did not reveal any paage. The whole intervention lasted, at most, 20 min
It is uncontested that Plaintiffs were neydaced inside a police car or other |
enforcement vehicle during the stop. It is als@ontested that Plaintiffs did not suf
any lasting injury.

I[I.  Standard of Law

Summary judgment is appropriate orfiythe “movant shows that there is

genuine dispute as to any material faotd the movant is étled to judgment as

matter of law.” Fed. R. Civ. P. 56(a). Asgute is genuine if a “reasonable fact-fin
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could resolve in favor of either party andraterial fact is one that could affect the

outcome of the case.” Flood v. Bank Am. Corp., 780 F.3d 17 (1st Cir. 2015)
When conducting this analysisourts “may not weigh thevidence,” Casas Offiq
Machs., Inc. v. Mita Copystar Am., Inc42 F.3d 668 (1st Cir. 1994), and m
construe the record in the “light mosattering” to the nonmovant. Soto-Padro
Public Bldgs. Authority, 6% F.3d 1 (1st Cir. 2012).

[11. Discussion

The FTCA “comprises a limetd waiver of the federgovernment's sovereig

immunity with respect to prate causes of action soungdinn tort.” Fothergill v.

e
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United States, 566 F.3d 24852 (1st Cir. 2009). Among other things, the FT

authorizes suits against the iténl States for claims of intédonal torts (that is, claim

based on “assault, battery, false imprisonindalse arrest, abuse of process,

CA

or

malicious prosecution”) committed by its law enforcement officers. See 28 U.5.C. §

2680(h). In assessing Plaiigi claim for unlawful arrest, detention, and assault,
Court must look to the “lavof the place where the act or omission occurred.”
Calder6n-Ortega v. United States, 753d-250, 252 (1st Cir. 2014) (quoting
U.S.C. § 1346(b)(1)). Puerto Ricolsstantive law thus governs here.

the
See
8

N

As to the scope of liabilitythe FTCA makes the federal government “liable in

the same manner and toethsame extent as a pmie individual under like

circumstances.” 28 U.S.C. § 246 This requirement is tbe read liberally. As th

v

[1%)

Supreme Court has stressed, the phrase & dikcumstances’ do not restrict a court's

inquiry to the same circumstances, but megit to look further afield” for “private

person analogies” to the conduct in questldnited States v. Olson, 546 U.S. 43,
(2005).

With respect to Plaintiffs’ claim fo unlawful arrest and detention, t

Government raises a tiered defense. It firgues that Plaintiffs were never actua

arrested or unlawfully detained; rathahey were only subjected to a “brief

investigative stop” as autheed by Terry v. Ohio, 392 U.Q. (1968). Alternatively

the Government contends that the detentvas not unlawful pursuant to the laws
Puerto Rico. Because the Cbagrees with the Governmeon the first point, there |
no need to address the second. Befoeesthip sails, however, some explanatiof

warranted as to that last statement.

The determination of whether a stop wasful under_Terry means only thrt
r

the officer’'s intervention did not violat¢he detainee’s right, under the Fou
Amendment, to be free from unlawful seashand seizures. Indeed, a Terry stop
be valid even thougthe officer had no prable cause to arrest. See United Statg
Sokolow, 490 U.S. 1, 7 (89). But Plaintiffs’ false ars claim comes under Puel
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Rico law, which_does require probable catsearrest. As far as the Court has b

able to discern, the Puerto Rico Sermpe Court has not addressed whether

ben
the

Commonwealth’s officerare allowed to perform Terry-style stops. And although the

officers in question here are federal agefederal law makes the United States ligble

“in the same manner and to the saméemix as a private individual under i

KE

circumstances” under the law of the statevimch the offense occurred. 28 U.S.C. §
2674; Rodriguez v. United Séat, 54 F.3d 41, 44 (1st Cir. 1995) (“[T]he United States

is liable—"in the same manner and to the saxtent”—for a false arrest of plainti

Iff

Rodriguez, ‘as a private individual’ would be in ‘like circumstances’ under the

applicable state law.”). So, the questiomvisether the United Statés entitled to raisg

U

Terry v. Ohio as a defense to an FTCAt sunder Puerto Rico law premised on false

arrest and detention. While Puerto Ricihdantive law governghe answer to thi

guandary unexpectedly li@s the common law concepf “conditional privilege.”

In Rodriguez v. United States, 54 F.&1, 45 (1st Cir. 195), federal agents

mistakenly arrested the plaintiff because they had confusedith a wanted perso

The plaintiff brought suit agnst the United States undée FTCA alleging unlawful

(72

n.

arrest and detention. The district court emlesummary judgment against the plaintiff.

On appeal, the First Circuit noted aupay of Puerto Rico Supreme Court

jurisprudence addressing false arrest clarased on the execution of a valid arfest

warrant against the wrong person. Yet, frmglthat the “Puerto Rico Supreme Cqurt

[had] conformed its limited ‘false arrest'rjgprudence to commdaw principles,” the

First Circuit adopted the Restatement (Secaridlorts as the appropriate framew@rk

for its analysis. The same reasoning apdlie. Given that the Puerto Rico Supreme

Court has not addressed whether investigastops are valid under Puerto Rico law,

the Court shall examine Plaintiff's falserest and detention claim — and the viabi

of the government’s defense — thgh the lens of the Restatemént.

ty

*In so doing, the Court is mindful that the Restatement “deals only with tort liability, and the question whether

the conduct of the actor in making an arrest is criminal is beyond its scopeatdRestt (Second) of Torts

8
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A warrantless arrest is privileged wheerevthe conditions stated in one
another of 88 119, 120, and 121 and in B®- 132" are d#sfied. Restatemer
(Second) of Torts 8 118 (1965), cmt. c. Some of these sections are not r
because they deal with liability for arrests performegityate persons, see 8 119 3
120; and for arrests made under warrard,$&22-126. The othsubsections concef
conditions of the arrest thatre not in dispute heregees 8§ 127-132 (concerning t
allowable time, place and purpose of arfedtor this case, therg§ 121 is the only
relevant subsection.

Under 8§ 121, a “a peace officer actinghan the limits ofhis appointment i
privileged to arrest another without a want [...] if, although no act or omissig

constituting a felony has been committed, offecer reasonably suspects that such

act or omission has beennomitted and that the other haommitted it.” Restateme
(Second) of Torts § 121(b) (1965) (emphasisled). Whether by coincidence or n

this language is functionally and semaritctéhe same used by the Supreme Coul

Terry, which held that the “pice can stop and briefly detamperson for investigativie

purposes if the officer has_a reasonable isi@p supported by &culable facts tha[|t

criminal activity ‘may be afoot,” even ithe officer lacks probable cause.” Uni
States v. Sokolow, 490 U.S.72(1989) (emphasis added).
This observation brings usll circle. In Rodriguez, the First Circuit held th

“the United States is entitled to asserittidefense a conditional privilege conferi
upon its agent by applicablecal law in the same manner and to the same exten
nongovernmental principal calbssert in similar circustances.” Rodriguez, 54 F.]
45 (collecting cases). In this case, the Could$ithat the Terry stop is such a defer

and one which the governmerd entitled to raise hefeThus, if SA Gonzale

118 (1965). For this analysis, the Court will track theguage of the Restatement, but this should ng
interpreted as a finding on whether or not iRiéfs were “arrested” under Puerto Rico law.

® An astute reader might question how a “nongovernmental principal” — that is, the “principal” of a “
person” instead of a governnieagent — could ever raise a defense [wedon the condudf law enforcemen
officers. Given that the government is liable to the same extent as the principal of a private persqg
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performed a valid investigatory stop, thieis actions were privileged and Plaintifi
false arrest claim idead on arrival.
The Terry Stop

In order to determine whether an investigatory stop is lawful under Terr

Court must ask two questions. First, whettiee stop was “justified at its inceptio

S

y, the

L

or, in other words, whether there was meble suspicion to support the detention.

United States v. Pontoo, 666 F.3d 20, @6t Cir. 2011) (citig United States V.

Ruidiaz, 529 F.3d 25, 27 (1st Cir. 20083econd, the Court must ask whether
actions taken by the officemsere “reasonably related in scope to the circumsta
which justified the interference.” United Statv. Acosta—Color 57 F.3d 9, 14 (19
Cir. 1998).

A finding of reasonable suspicion mus premised upon “a particularized 3

objective basis for suspecting the particyparson stopped of criminal activity.” |
(citing United States v. Cat, 449 U.S. 411, 417-18981)). This requires the Cou
to assess the “totality of the circumstagtdd. (citing United Sdtes v. Arvizu, 534
U.S. 266, 273 (2002)), and determine wieetthe officer had a particularized &

objective basis to conclude that “crimiradtivity may be afoot.See Terry, 392 U.S.

at 30. In doing so, the Court must caside any “inchoate and unparticularizg
suspicions or hunches, and focus on ftheecific reasonable inferences [that

officer] is entitled to draw fnm the facts in light of his experience.” Id. at 28 (cit
Brinegar v. United States, 338 U.S. 16049)); see also United States v. Tiru-PIg
766 F.3d 111, 116 (1st Cir. 2014), certnigel, 135 S. Ct. 1734 (2015) (courts m

raise such a defense? The flaw in this reasoningaisléiw officers are also pie citizens, and may be
personal liability when their actions as law enforcetmegents run aground of applicable law. Indeed,
legislative history accompanying the amendment to the FTCA adding thédntd torts exceion (8§ 2680(h))
makes this point clear: “Congress intended to make the Government independently liable in damage
same type of conduct that is alleged to have occurred in Bivens (and for which that case imposes liab
the _individual Government officials involved).” Rodriguez v. United States, 54 F.3d 41, 45 (1st Ciy.
(citing S.Rep. No. 588, 93d Cong., 2d Sess. 3 (1973), reprinted in 1974 U.S.C.C.A.N. 2789, 2791; and

the
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Six Unknown Named Agents of Fed. Bureau of Narcotics, 403 U.S. 388, 619 (1971)) (snaplolasi).
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defer “to the ability of trained and exjpenced police officex to draw from the
attendant circumstances inferences tatld ‘elude an untrained person.’”).

The Court thus dons the shoes of SA Gonzéalez, since he was respongible for
the decision to detain Pldiffis. From the outset, it is wth mentioning that much of
SA Gonzéalez's information came from thaio transmissionsf USPIS personnel,
who had surveillance positioas$ the parking lot and tHdSPS premises. His reliance
on this information was eminently reasonable.

From the radio transmissions, SA Gomrzaknew that two trucks — one red and
another white — had entered the postffice premises. SA Gonzalez became
suspicious of the persons in the red trughce the radio operator later indicated that
they had remained in the truck for quite some times slispicions were further
heightened because, from his experiengigh this type of controlled-delivery
operation, he knew that it walihot be unusual for the persretrieving the package
from the Postal Office to be acting in cencwith someone else. From these facts, it
was reasonable for SA Gonealto infer that the persoirsthe red truck were waiting
for someone to hand themetipackage. SA Gonzéalez thieeard that the package had
been delivered to thsuspect, and that the red trugks leaving the parking lot.

So, at the time SA Gonzalez decidedd&gain Plaintiffs, he had a reasonable
and particularized suspicion that the illegmearms had been transferred to the
persons in the red truck, which was quickdgving the parking ko Not only that, but
SA Gonzalez also attempted (albeit unsgstdly) to corroborat¢éhe information he
had available. Considering the totality tbke circumstances, the Court finds that [the
stop was justified at its inception.

Plaintiffs resist this conclusion, guing that the evidence shows that their
actions were benign. All they did was “puito the Postal Office parking lot and go
into the building to retrievéheir mail.” Docket # 36, p. 4Lertainly, innocent activity
cannot justify an investigativstop. But such conduct “can be suspicious when vigwed

in the context of other infation or surrounding circustances that the police g

=

e
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aware of.” People of Territg of Guam v. Ichiyasu, 838.2d 353, 355 (9th Cir. 1988)
(citing United States v. Cortez, 449 U.914 419 (1981)). In iB case, context is

given by the special circustances surrounding controlieélivery cases, which may

involve the participation of other individuadside from the one actually retrieving the

package. From SA Gonzalezwint of view, Plaintiffs’otherwise innocent conduct|{—

which coincided with the main suspectstrieval of the package —was arguably
consistent with criminal activityThis challenge therefore fails.

Plaintiffs also argue that SA Gonzéalez did not have an objective basis to believe
that the package containing the illegal firearhad been transferred to the red pickup
truck. They say that the ‘@vernment had eyes on theckage” at all times because
USPIS agents were surveilling the locatiorkdwise, Plaintiffs point out that another
agent testified that at thersa time Plaintiffs were begnstopped, the actual suspect
came out of the building and was arrested.

This argument presumes too much. Ihat reasonable to infeéhat all agents

\*4

during the intervention had accurate aimtmediate situational awareness of the
location of all possible suspscind packages. ladd, even if some agents were more
aware than others, the only one that srattis SA Gonzalez, who relied almost
exclusively on the spotty ramlbroadcasts. Furthermore, the evidence on record simply
undermines this argument. In one of thésansmissions, the radio operator signaled
the departure of the red truck. See DockaR#, T 14. SA Gonzalez explained that he
“could not think of any other reason” for wh the operator would make a point|of
noting the departure of the truck, excéptindicate that the truck may have begen
leaving with the weaporen board. Id. at § 11.
A law enforcement officer “is not requiréd possess the clarity of vision that
arises only from hindsight.” Pontoo, 66@&.at 28-29 (citing lllinois v. Wardlow, 528
U.S. 119, 125-26 (2000)). Indeed, courtssinttake care to consider whether the

police are acting in a swiftly developing stion, and in such cases the court should

not indulge in unrealistic send-guessing.” United States v. Sharpe, 470 U.S. |675,
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686 (1985). During the limited timespan betwele radio transmission and Plaintif
detention, the circumstances show SA Gdez had a reasonable suspicion to bel
Plaintiffs’ truck contained the package question. The stop was justified at
inception.

Next, the Court must assess whether the stop was “reasonably related i
to the circumstances whichsjified the interference.” Tdo so, the Court must alg
analyze the totality of circustances. This means weighiregnong other things, “th

length of the detention, thestrictions placed on andividual's personal movemer

the force (if any) that was exed, the information convey to the detaee, and the

severity of the intrusion.” United States Sowers, 136 F.3d 24, 28 (1st Cir. 199

Above all, an inquiring cotirmust bear in mind that “ ‘it would be unreasonablg
require that police officers take unnecessasksin the performance of their duties
Pontoo, 666 F.3d 20, 30 (1st Cir.120 (citing United States v. Taylot62 F.3d 12

18 (1st Cir. 1998)). Here, it is clear thae actions taken by the ATF agents W

narrowly tailored and adequate under the circumstances.

To start, there is “no rigid time limiti@n on Terry stops.” United States
Acosta-Coldn, 157 F.3d 9, Z@st Cir. 1998) (citing United States v. Sharpe, 470
675, 685 (1985)). In this case, it is undisgd that the interveéion lasted, at mos

twenty minutes, and Plaintiffizere in handcuffs for only portion of that time. Fron

a pure numbers standpoint, this case is ribeouthe First Circuit has validated stg
lasting as much as 75 minutéénited States v. McCarthy,7 F.3d 522, 531 (1st Ci
1996). In the end, howevethe “appropriate length oh Terry stop is gauged |

whether the officer diligentlpursued a reasonable investigative approach calcu

to ensure officer safety and, at the satmee, confirm or dispel his suspicions

Pontoo, 666 F.3d at 31. Here, it is uncontesitadl the agents seath both Plaintiffs
and the truck, and found nothing. As sooraasther agent informed SA Gonzalez t

Plaintiffs were not involvedn any criminal activity andhat they had captured ti
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suspect, Plaintiffs were released. The length of the stop was therefore commeng
its purpose.

Plaintiffs also complairthat, because the agents handcuffed them and g
them on the ground, the imention went beyond what iypically allowed for ar
investigatory stop. Nevertheless, “the iisnof a Terry stop are not automatica
transcended by an officer's use of otheppylactic measures” where the safety of
officer or public may be at risk. See Pont 666 F.3d 20. Thesinclude restraint b
handcuffs, ordering a suspetd the ground, or stoppy a car at gunpoint. I
(collecting cases). All three weused in this case, and alltbem were justified. Afte
all, it is reasonable to believe thatrpens involved in a gun-smuggling operat
would also be armed, and to act accordingly.

The Court finds that Plaintiffs’ detéon falls within the bounds drawn b
Terry and its progeny. As a result, the ageattions were privileged. Plaintiffs’ falg
arrest and detention claims necessarilyail.

Plaintiffs’ assault claim fares no better.igtone is couched on the fact tf
Plaintiffs were handcuffed dnplaced on the pavement, and that the agents ha

justification to intervene” wh them. But “[w]here a prilege to arrest exists,

® The Court notes that qualified immunity may provide an alternative basis for the resolution of this
Abreu-Guzman v. Ford, the First Circuit dismissed FT&sims against the United States for false arrest u
Puerto Rico law after determining ththe federal agents were entitledgiaalified immunity because they had
reasonable basis to believe they had probable cause to detain the person. 241 F.3d 69 (D&t) CIA
reasonable officer could have believed there was probable cause that Abreu was [the suspect]”). Put d
the First Circuit affirmed the dismissal of the FTCA claim regardless of the objective existence of p|
cause, which is not appreciably different from the amion the Court reaches riee See_also Rodriguez
United States, 54 F.3d 41, 45-47 (1st Cir. 1995) and Solis-Alarcén v. United States, 662 F.88 5I5t, Gir.
2011). Along the same vein, several courts have hed “if an employee would prevail on a particu
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immunity under state law, so too should the United States under the FTCA.” See Valdez v. United States, 58 F

Supp. 3d 795, 828 (W.D. Mich. 2014) (emphasis added) (“From a policy perspective, the answer wol
self-evident: if the point of the FTCA is to make theitdd State vicariously liable for certain intentional torts
its employees under state law, there would be no reason to suggest the United States should toebsahgmn]
liability than its employees would face under state law. Rather, onelvesplect the liability of the Unite
States to be coterminous with the liability of its employaeder state law. So if an employee would prevail ¢
particular immunity under state lawo too should the United States under the FTCA.”). But the law on
point is not settled, as other counts/e reached the opposite conclusion. Id.

Id seem
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justifies not only the confinement but alaoy conduct which iseasonably necessary

to effect the arrest.” Restatement (SecoofdJorts, § 118 cmt. b. Here, the ager
actions were “prophylactic measures” talenpart of a legitimate Terry stop. Thg
actions were privileged, and cannotveeas a basis for the assault claim.
V. Conclusion
“No right is held more sacred, or more carefully gualed, by the commo
law, than the right of every individual tbe possession and control of his own pers

free from all restraint or terference of others, unlesy clear and unquestional

authority of law.” Terry, 392 U.S. at 9 (cigriJnion Pac. R. Co. \Botsford, 141 U.S|

250, 251 (1891)). There is ndoubt that Plaintiffs’ eperience must have be

harrowing. As the Seventh Circuit recendpined, the “proliferation of cases ... |i

which ‘Terry’ stops invole handcuffs and ever-inaging wait times in polic

vehicles is disturbing... .” Ramos v. Ciof Chicago, 716 F.3d013, 1018 (7th Cir.

2013). The Court shares thisnienent, and stresses that thype of intervention mus

not become the new normal.

That said, the agents ithis case were indeed authorized by law
circumstance to detain Plaintiffs. Dafiant’s motion for summary judgment

therefore, granted as to all claindsidgment shall fiow accordingly.

ITISSO ORDERED.
In San Juan, PueRico, this 5th day of January, 2016.
s/ Salvador E. Casellas

SALVADOR E. CASELLAS
U.S.SeniorDistrict Judge
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