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. Tip Top Construction Corporation

INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF PUERTO RICO

CHEROX INC.,
Plaintiff,
V.

TIP TOP CONSTRUCTION CORP., CASE NO. 15-1148 (GAG)

Defendant.

OPINION AND ORDER ADOPTING REPORT AND RECOMMENDATION

Plaintiff Cherox Inc., filed sitiinvoking the Court’s diversityurisdiction alleging breac
of contract. (Docket No. 1.) Defdant Tip Top moved to dismiss undepER. Civ. P. 12(b)(3)

requesting dismissal for improper venue as per 28 U.S.C. § 1391(b), roat@ey transfer of

venue as per 28 U.S.C. § 1406{(a)Docket No. 11.) Plaintif€herox opposed Tip Top’s motioh.

(Docket No. 19.) Tip Top replied and Chrrsurreplied. (Docket Nos. 22, 25.)

Magistrate Judge Bruce McGiverin igsl an elaborately-reasoned Report

Doc. 40

-

=)

and

Recommendation (“R&R”) finding # District of Puerto Ricas a proper venue under Section

1391(b)(2) and therefore, recommending Defendavitsion to Dismiss be denied. (Docket N

28 at 5.) Judge McGiverin furtheeasoned that, because he findg trenue is proper, he did not

need to address Cherox’s alternative argumentvigratie is also propemder section 1391(b)(1).

Id.

! The undersigned immediately referred Defendant’s motion to Magistrate Judge McGiverin, as {
72 of the [ED. R.CIvV. P.72, and instructing the Magistrate Judge tstftonsider the motion “as one for trang
to another district, which is a non-dispositve matter.” (Docket No. 12.)

0.

ver Rule
fer

Dockets.

Justia.com


https://dockets.justia.com/docket/puerto-rico/prdce/3:2015cv01148/115402/
https://docs.justia.com/cases/federal/district-courts/puerto-rico/prdce/3:2015cv01148/115402/40/
https://dockets.justia.com/

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

Civil No. 15-1148 (GAG)

In addition, the Magistrate Judge issuds recommendation addressing the argun
regarding whether transfer of venisewarranted under section 1404{ald. at 6. The Magistrat
Judge analyzed the criteria considered by fedexaits when evaluating tramst in the interest g
justice, and found that none are met. Id. Judg&iverin found that the presumption in favor
plaintiff's choice of forum standsId. at 7. Pursuant to Local Rule 72(a), Defendant Tip
timely objected. (Docket No. 33.) Cherox resged to Tip Top’s objections. (Docket No. 39.)

After careful review, the Court here®DOPTS Magistrate Judg®cGiverin’'s R&R at
Docket No. 28 an@ENIES Tip Top’s Motion to Dismiss at Docket No. 11.

l. Standard of Review

The District Court may refer sipositive motions to a United&@és Magistrate Judge for
report and recommendation. 28 U.S.C. § 636(b)(1)@3rties may file objdions to a Magistrats
Judge’s R&R. Rule 72(b) of the Federal Rules of Civil Procedure states that “[w]ithin 14
after being served with a copy tife recommended disposition, or at some other time the
sets, a party may serve and file specific tten objections to # proposed findings an
recommendations.” #b. R. Civ. P. 72(b). Upon a party’s objiéan, the Court shall make de
novo review. “The district judganust determine de novo any part the magistrate judge
disposition that has been propeolyjected to. The district judge may accept, reject, or modify
recommended disposition; receive further evidemeereturn the matter to the magistrate ju

with instructions.”FeDp. R. Civ. P. 72(b)(3).

2 Section 1404(a) states that “[flor the conveniencpanfies and witnesses, in the interest of justid
district court may transfer any civil action to any otherritisbr division where it might have been brought o
any district or division to which all parties have consented.” 28 U.S.C. § 1404.
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Civil No. 15-1148 (GAG)

[. Discussion

Section 1391(b) provides, in pertingrart, that proper venue lies in:
(1) a judicial district in with any defendant resides,all defendants are residents
of the State in which the district is located; (2) a judicial district in which a

substantial part of #hevents or omissions giving rise the claim occurred, or a
substantial part of property thattige subject of the action is situated;

§ 1391(b)(1)-(2).

In its Motion to Dismiss, Tip Top mainlgrrgues that under 1391(b)(2) venue in this ¢
lies in the United States Virgin Islands, becausefdloes that give rise to the instant case t
place in the project site that Iscated in the U.S.V.l. (Docket No. 11.) Conversely, Ché
argues the District of Puerto Rico is proper vebeeause a substantial part of the project
which it was hired by Tip Top was done in Puerto Rico. (Docket No. 19.)

Notwithstanding the above, Tip Top’s argumetusk a turn after th Magistrate Judg
issued its R&R on Defendant Tip Top’s Motion tesBiss. In its objections to the R&R, Tip T
raises a new alternative argument that is noudedd in its request for dismissal. Tip Top arg
the R&R should not be adopted by the undersigned because it is erronédis @®dicated or]

an incorrect reading of Atlantic Marine CéngCo. v. U.S. Dist. Offexas, 134 S.Ct. 568, 58

(2013).” (Docket No. 33.) Tip Top further qares that, contrary tQudge McGiverin’'g
recommendation, transfer of venigenot discretionary in the cas¢ bar because there is a vg

enforceable forum selection clause, and undernfidaMarine, said forum selection clause

binding and must be respectetdamplemented by the Court absextraordinary circumstancg
that it contends are not presamthis case._Id. The undersigned finds the new arguments |

Top’s objection brief insufficient at this stage of the litigation.
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Civil No. 15-1148 (GAG)

After careful consideration, the undersigned $itidat the new arguments raised in Tip T

objection brief are tootlle and too late.

Pursuant to Rule 72(b) thendersigned shall conduct a devoreview of “any part of the

magistrate judge’s disposition thatshbeen properly objected to.” EFR. Civ P. 72(b). Thsg
Court, however, finds that Tigop’s objections are not proper @sis trying to raise neyv
arguments that must have been raised earlighenlitigation. “The law is clear that when

dispositive motion is heard befoee magistrate judge, the movamust make all her argumer
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then and there, and cannot later add new argwransubsequent stages of the proceeding.”

Maurice v. State Farm Mut. Auto. Ins. Co., 283d 7, 10-11 (1st Cir. 2000) (citiaine Green

Party v. Maine, Secretary of Staté73 F.3d 1, 4-5 (1st Cir. 19Pqrefusing to review, a

unpreserved, an argument not seasonably presentidn® magistrate judgjesee_also Paterso

Leitch Co. v. Massachusetts Mun. Wholesale Elec, & F.2d 985, 991 (1st Cir. 1988).

Because Tip Top failed to raise the forum sébectlause with its motion for dismissal, t
undersigned will not allow for it to introduce a newgument for dismissal as an objection to
magistrate judge’s proposed finds and conclusionsThis ruling does not pclude Tip Top fron
adequately raising the forum selection claugguaent at a later stagend, thus, should not
considered determinative or conclusive as toviielity and enforceabilityf said forum-selectiol

clause.

In sum, at this juncture, Tip Top is entitled we“novoreview by the district court of the

recommendationso which it objected, whereas it is not entitled tal@ novoreview of an

argument never raised.” Borden v. Sec’y @ath & Human Servs., 836 F.2d 4, 6 (1st Cir. 19

(citing Mathews v. Weber23 U.S. 261 (1976)).
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Civil No. 15-1148 (GAG)

Consequently, the Court diseegs Tip Top’s argument thatansfer of venue is props

because of a valid and enforceable forum seleatiause. Furthermore, because Tip Top doe

raise any additional objections concerning Judg&Merin’'s R&R, the Court need not go further.

[1l. Conclusion
After careful review, the Court hereBWDOPTS the R&R at Docket No. 28 in its entire|
andDENIES Defendants’ motion to dismiss at Docket No. 11.

SO ORDERED.
In San Juan, Puerto Rico this 28th day of March, 2016.

s/ Gustavo A. Gelpi
GUSTAVOA. GELPI
United States District Judge
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