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n Life Insurance Company of Puerto Rico v. Express Scripts, Inc.

INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF PUERTO RICO

PAN AMERICAN LIFE INSURANCE
COMPANY OF PUERTO RICO,

Plaintiff
V.

CIVIL NO. 15-1173 (GAG)
MEDCO HEALTH SOLUTIONS, INC.,,

Defendant.

OPINION AND ORDER

In this case, Plaintiff Pan American Lifeassurance Company of Puerto Rico (“H
American”) claims that Defendant Medco Hedlblutions, Inc. (“Medco”) breached the contr
between them, under which Medco would providerptaey benefits management services to
American and its subsidiariés(Docket No. 69.) Medco fitea counterclaim, alleging that P
American breached the same contract by viofpiis exclusivity provi®n. (Docket No. 89.
Presently before the Court is Medco’s motion for partial dismissal of the Second An
Complaint. (Docket No. 76.) Fordhreasons that follow, the motionGRANTED.

I. Relevant Factual and Procedural Background

Pan American is an insurance company gedan the business of providing payment
prescription drugs and related services to individuals under contract or affiliation wit
American. (Docket No. 69 T 4.) Pursuanttiie Integrated Prescription Drug Program Ma:

Agreement, (the “Agreement”) Medco was theclusive provider forPan American and it

! Pursuant to the parties’ joint stipulation and mitto substitute Medco Health Solutions, Inc. for
original named defendant, Express Scripts, Inc., the Qulirhereinafter refer to defendant exclusively as Med
(Docket Nos. 74; 75.)
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subsidiarie$. (Docket No. 89 1 8.) Specifically, Medems retained “to prodie a prescription

drug benefit program, including but not limitéd, retail pharmacy, mail order pharmacy, and

specialty drug pharmacy services for eligibfgersons, point of care, physician offi

[ce

communications and cost containment initiesvdeveloped and implemented by Medco, which

may include communications with prescriberstiggdas, and/or particgting pharmacies, an
financial incentives to participating pharmaciésr their participationin such initiative
(collectively, “PBM Services”).”_1d. 1 9.

It its Second Amended Complaint, Pan Aroan added allegations seeking damages
the decision of certaithird-party customer groups to terrate their policies with Pan Americd
as a result of Medco’s mishandj of claims. (See Docket No. §93.) Pan American maintaif
that Medco’s failure to procesand administer claims correctly, and failure to impleme
platform according to Pan American’s directivessulted in several problems with the progr:
Id. 1 43. Pan American alleges these actiorsulted in “economidosses, lost busineg

opportunity, and damages to [Pan American]'s business and reputation.” Id. The thir

customers that decided to temate or not renew #ir policies include grups like Servicios

Legales de Puerto Rico, Incand Empresas Vasallo, Inc. _Id.  17. Pan American 9
$554,786.69 in estimated annual econoda@mages related to the third-party customer’ contrg
Id. T 44.
[I. Standard of Review
When considering a motion to dismiss for feéldo state a claim upon which relief can
granted, seedb. R. Civ. P. 12(b)(6), the court analyzes tt@mplaint in a two-step process un(

the current context-based “plaudityi’ standard established by ti8upreme Court. See SchatZ

2 The Agreement is the base of Panekiman’s breach of contract claim,dagoverns the rights of the parti
in this dispute.
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Republican State Leadership Comm., 669 F.3b5Q/1st Cir. 2012) (citig Ocasio-Hernandez

Fortufio-Burset, 640 F.3d 1, 12 (1st Cir. 2011) Whaliscusses Ashcroft v. Igbal, 556 U.S. €

V.

62

(2009) and Bell Atl. Corp. v. Twombly, 550 U.S. 544 (2007)). First, the court must “isolate and

ignore statements in the complaint that simply offer legal labels and conclusions or merely
cause-of-action elements.”__Id. A complaint slosot need detailed factual allegations,

“[tihreadbare recitals of the elements af cause of action, supported by mere conclu
statements, do not suffice.” Igbal, 556 U.S6@8-79. Second, the court must then “take
complaint's well-[pleaded] (i.e., non-conclugprnon-speculative) facts as true, drawing
reasonable inferences in the pledgléavor, and see if they plaldy narrate a claim for relief.
Schatz, 669 F.3d at 55. Plaulsi, means something more than merely possible, and gaug
pleaded situation’s plausibility is a context-gfiecjob that compels the court to draw on
judicial experience and common sendd. (citing_Igbal, 556 U.Sat 678-79). This “simply call
for enough facts to raise a reasonable expectdtian discovery will reveal evidence of” ti
necessary element. Twombly, 550 U.S. at 556.

“[W]here the well-pleaded facts do not permit the court to infer more than the

possibility of misconduct, the owplaint has alleged—nbut it has rnshow[n]'—'that the pleader i$

entitled to relief.” Igbal, 556 U.S. at 679 (quotingd- R. Civ. P. 8(a)(2)). If, however, the

“factual content, so taken, ‘allowble court to draw the reasonaléerence that the defendant

liable for the misconduct alied,” the claim has faai plausibility.” O@&sio-Hernandez, 640 F.J

at 12 (quoting Igbab56 U.S. at 678).
[11.  Legal Analysis

In its motion to dismiss, Medco maintains that these new added claims seek conse
damages, which are prohibited under the AgreeniBaicket No. 76 at 2.) Thus, Medco argl
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any claim for consequential damages based on #ilegmtions must be dismissed. Id. The Cq
agrees.

The parties’ Agreement is governed by New Jersey’lg®ocket Nos. 51 at 4; 54 at 4
Under New Jersey law, consequential damages &ireedas collateral losses of profit following

breach. _Atl. City Assoc., LLC, v. Carter & Biess Consultants, Inc., 453 Fed. App'x 174,

(3d Cir. 2011) (unpublished) (“[lJost profits ammnsequential damages &) as a result of the

burt

L)
a

179

breach, the non-breaching party suéf loss of profits on collat@ business arrangements. .|. .

When the breaching party does not perform,tbe-breaching party’s business is in some
hindered, and the profits from potential collatexrathanges are “lost.”). Analyzing a breach

contract case, a sistepurt found consequential damages simitathe ones irthis case wers

barred under the contract’'s limitati of liability provision. _Se&Verner & Pfleiderer Corp. V.

Gary Chem. Corp., 697 F. Supp. 808, 812 (D.N.J. 1988), abrogated on other grounds by L

v. Kure Engr. Ltd., 891 F. Supp. 1020 (D.N.J. 19¢®)e better description for certain claim

damages [ . . .], such as lostesaopportunity, is ‘congpiential.”). In thiscase, Pan American

has based its newly added allegations on #ut that, because of Medco’s breach, it suffq
collateral losses from third-party groups that teated or refused to renew their contracts. Th
losses do not arise from the Agreement itgalf] as such, are deemed “consequential.”
Section 11.6 of the Agreement states: “MedcdPan American] will not be liable to ea
other for incidental, consequential, punitive, special, or exemplary damages.” (Docket No
10.) Under this clause, the pag agreed that the type ofrdages alleged by Pan American
barred by the Agreement. “In New Jersey, cacttral limitations on consequential damages

permitted unless unconscionable.” Am. Leistritazrider Corp. v. Polymer Concentrates, Inc., |

% Section 13.10 of the Agreement states as folloWhis Agreement will be construed and governed i

accordance with the laws of the State ofMNlersey.” (Docket No. 1-1 at 12.)
4
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Fed. Appx. 963, 966 (3d Cir. 2010) (unpublished) (citing I$IAT. ANN. 8 12A:2-719(3)),
Neither party has challenged the validity of the Agreement. The Court holds the conf
limitation in the Agreement enforceable, and neither party can recover consequential dan

this case.

Pan American does not oppose Medco’s motion partial dismissal on the merits.

Instead, it argues that Medco is advancing inst&ist positions “in blatant violation of th
principle of judicial estoppel.” (Docket No. 93 af Judicial estoppel is a judge-made doct
that prevents a litigant from asserting incotgis positions “in the same or in a previd

proceeding.” _Ryan Operations G.P. v. Santididwest Lumber Co., 81 F.3d 355, 358 (3d (

1996). Three requirements must be satisfigld: the party to be estopped has taken

irreconcilably different positions; (2) the partyactged its position in bad faith; and (3) no leg

sanction would address the damage done bymiseonduct. _See Krystal Cadillac-Oldsmohi

GMC Truck, Inc. v. Gen. Motors Corp., 337 F.3d 314, 319 (3d Cir. 2003).

Medco’s counterclaim alleges that Pan Aroeni diverted groups to other vendors, i
“necessarily reduced the revenue and profits Medould have received if [Pan American] h
performed its obligations under the AgreeméntDocket No. 89 1 13, 20.As a result, Medct
seeks “compensatory damages to which it istledtiincluding, but not limité to, lost revenue
and lost profits.”_Id. at 4. Pan-American argiMedco should be judiciallgstopped from basin
its motion to dismiss on the Agreement’s pratndim of consequential damages argument w
Medco sought the same kind of damages in iteAged Counterclaim. Pan-American’s judid

estoppel showing fails at every step. First, Rarerican has not established that the type

* “For example, because gcriptions for members dhose groups were not filled at Medco mail or
pharmacies and Medco’s network of retail pharmacies, Mae@sodeprived of payments related to those memk
prescriptions and contractual fees that PALIC would have owed related to services Medco would have
related to those members.” (Docket No. 89 11 13, 20.)
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damages sought by Medco in its camtaim are similar to the ones issue in this motion. |

fact, Medco maintains and thoroughly explains thate is a legal an@d¢tual difference betwegn

the lost profit damages at issimethis motion, and those asssttby Medco in its counterclaim.

(Docket No. 98 at 2-5.) Withouydroving to the Court @it Medco has indeedken irreconcilably
inconsistent positions, judicial estoppel canno@applied. Additionally, Pan American failed
show bad faith on Medco’s end, or that angskr sanction would not adequately remedy

damage. Judicial estoppelmapplicable at this juncture.

In the alternative, Pan American “adopts armbiporates by referee the argument raised

the

by Medco in its Motion for Partial Dismissal and move[s] to dismiss Medco’'s Amgnded

Counterclaim on the same groundgDocket No. 93 at 11.) Thist cannot do. Pan American

bases its attempt on a faulty understanding of LBedé 10. _See L.Cv.R. 10. If Pan Amerig
wishes, it can advance this tigdy way of its own motion, pursuant to the applicableaw.
V. Conclusion

Because neither party can recover consefipledamages in this case, the CGBRANTS
Medco’s Partial Motion to Dismiss at Docket No. 76.

SO ORDERED.

In San Juan, Puerto Rico this 13th day of July, 2016.

s/ Gustavo A. Gelpi

GUSTAVO A. GELPI
United States District Judge

® Medco maintains that “unlike the damages requested by [Pan American] . . . Medco’s lost profit 0
were not collateral to [Pan American]'s breach of the Agezgrbut were the direct and natural result of the breg
Id. at 3.

® At Docket No. 94, Pan American moved for motion for entry of order suspending Pan American’s
answer or otherwise plead the amended counterclaim eteD®No. 89, until the Court resolved this motion. H
American’s motion at Docket No. 94 is deemMd@OT in light of today’s decision. Pan American now must ang
Medco’s counterclaim in accordance witle thederal Rules of Civil Procedure.
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