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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF PUERTO RICO

JANNETTE CASTRO RAMOS
Plaintiff,

CIVIL NO. 15-1462(CVR)
V.

TOPERBEE CORPORATIONet.als,

Defendans.

OPINION AND ORDER
INTRODUCTION

The presentcause of action ariseafter co-Defendant Toperbee Corporatipn
(“Toperbee”) andLuxottica (operating under the nanfearle Visiori) entered into an
asset purchasing agreement whereby Toperbee acqgthePearle Visionstore located
in San Patricio Plaza Maltogethe with several assetdrom Luxotticaa Toperbeg
operateseveral franchises of Pearle Visistores inPuerto Rico andprovideseyecare
services, includingontactlensestreatments and products feye care, and designr
eyewed and sunglasses, among other€o-Defendant Willilam Juarbe (“Jrbe”) is
Toperbee’s Presiderftollectivelly “Defendants”)

Plaintiff Jannette Castro Ramos (“Plaintiff’s former employeeavers that
Toperbee undertook certain actions against her thidminated in her constructiye
discharge from her position as an optometrist aasis Shenow seekgselief under the
Americans with Disabilities Act (“ADA”) 42 U.S.C. 8101et seqthe Age Discriminatior
in Employment Act, 29 U.S.C. 862t seq (“ADEA”); Title VII of the Civil Rights Act of

1964 and of 1991, 42 U.S.C. 82006teseq, (“Title VII"); and underseveral Puerto Ricp

laws pertaining to discrimination, retaliation anchlawful termination. Amom‘f
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Plaintiff's claims are that she ffared from a visual impairmerand is therefore disable
as defined by the ADA, and that spite of knowing thisToperbeefailed to grant he
reasonable accomodation. Plaintiff also alleges agbased discrimination, an
retaliation.

Defendants now movier summary disposition dll claims, arguing that Plairfti
is not a qualified individual with a disability for pposes of the ADA, and thus not
entitled to a reasonable accommodatiorDefendantsfurther posit that they never
challengel Plaintiff's alleged impairmentwhich in any eventwas not supported by th
most recentdocumentationin her personnel file Instead, Toperbee bent ove
backwards to makeoncessions to address Plaintiffs requeefir accommodation
including working from her home, all of which weuareasonably turnedoavn by her.

They alsoassertthat the alleged discriminatory actions complained o atearly not

actionableand are instead reflection of Plaintiffsesentment ovehte changes brought

about by thecommercial transaction between Luxottica and Toperlwhich she
opposed Defendantsfinally aver that no personal liability can ensugamst co
Defendant Juarbe for causes of action arising uifatée VII, ADA, and ADEA.

Plaintiff counters stating categorically that she is a disabled persnderthe
ADA, and that she was discriminated and retaliagdinstfor such condition, anthat
Defendants discriminatory actionspushed her to the limit, where an unwan
resignation washer only choicethat gaverise to the constructive discharg

Furthermae, as part ofPlaintiffs opposition,she also asserts that partial summ
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judgment should be granted in her fauostead insofar as the factdearlyshow that sh¢
was disabled, retaliated against and was constrelgtdischarged.
For the fdlowing reasonsPefendant’s Motion for Summaryudigment(Docket
No. 30) is GRANTED. Plaintiff's requesftfor partial summary judgment (Docket No. 41)
is DENIED.
STANDARD
Summary judgment is appropriate when “the pleadjmggpositions, answers [o
interrogatorés and admissions on file, together with the affitg if any, show that there

IS N0 genuine issue as to any material fact and tha moving party is entitled to

judgment as a matter of law.” Fed.R.Civ.P. 56 (®JJursuant to the language of the ryle,
the moving party bears the twiold burden of showing that there is “no genuinguis as
to any material facts,” and that he is “entitledjg@gment as a matter of law.Vega

Rodriguez v. Puerto Rico Tel. Cd10 F.3d 174, 178 (1€kir. 1997).

After the moving party has satisfied this burdeme tonus shifts to the resisting
partyto show that there still exists “a trial wbhytissue as to some material factCortés-

Irizarry v. Corporacion Insulgr11l F.3d 184, 187 (1st Cir. 1997). A factdeemed

“‘material” if it potentially could affect the outaoe of the suit. Id. Moreover, there wil
only be a “genuine” or “trial worthy” issue as tach a “material fact,” “if a reasonabje
fact-finder, examining the evidence and drawing all ceeeble inferences helpful to the
party resisting summary judgment, could resolvedispute in that party’s favor.”’ld.

At all times during the consideration of a motiamr Summary judgment, the Court myst
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examine the entire record “in the light most flatbegy to the noAmovant and indulge a

reasonable inferences in the party’s favoiMaldonadeDenis v.CastilloRodriguez 23

F.3d 576, 581 (1st Cir. 1994).
The First Circuit Court of Appeals has “emphasizhd importance of local rule

similar to Local Rile 56 [of the District of Puerto Rico]."Hernandez v. Philip Morri

USA, Inc, 486 F.3d 1, 7 (1st Cir. 200 AeealsoColon v. Infotech Aerospace Servs., In

S

\"2J

C.

869 F.Supp.2d 220, 22526 (D.P.R. 2012) Rules such as Local Rule 56 “are designed

to function as a means of focusing a district ddiattention on what iand what is not

genuinely controverted.’ " Calvi v. Knox County, 470 F.3d 422, 427 (1st CiQ(®v)).

Local Rule 56 imposes guidelines for both the mdvamd the party opposing summe
judgment. A party moving for summary judgment magbmit factual assertions in
separate, short, and concise statement of matdaietls, set forth in numbereg
paragraphs.” Loc. Rule 56(b). A party opposing atimo for summary judgment mu
“admit, deny, or qualify the facts supporting the motion feummary judgment b
reference to each numbered paragraph ofthe m@anty’s statement of facts.” Loc. Ru
56 (c). Iftheysowish,they maysubmit a separsdatement of facts which they belig
are in controversy. Facts which are properly supporteldall be deemed admitte

unless properly controverted.” Loc. Rule 56(B)R. Am. Ins. Co. v. River&4zquez 603

F.3d 125, 130 (1st Ci2010) andColon, 869 F.Supp.2d at 226. Due to the importanc
this function to the summary judgment processjdéints ignore [those rules] at the

peril.” Hernandez486 F.3d at 7.
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UNCONTESTED FACTS

At the outset, the Coumrnhust mentionthat Plaintiff's opposition to Defendant
statement of uncontested materf@attswas procedurally notompliant with the bcal
Rules,insofar as many of the denial® not oppose the truth of the statement offerex
review of Plaintiffs’ qualifications of Defendantfct statements shows that they

either irrelevant to thenatter at hand, offered additional evidence noated to the fac

in question antor failed to contradict itpr consiseéd of mere“speculation, generalitie$

conclusory assertions, improbable inferences, &ordack of a better phrase, a lot of h

air.”” Dominguez vEIi Lilly and Co., 958 F.Supp. 721, 728 (BR.1997). As a resilt of

this procedural mishgpnless therwise stated, the Court deemadmitted most fact
from Defendants’statement of uncontested matdéacs.

1. On July 3,1997, Plantiff obtained a diploma from the National Collegé
Business and Technology after completing an assecidegree as a
optometrist assistant.D. Exhibit 3, p. 34, I. 719.

2. Plaintiff started working for Pearle Vision in 19@8 an optometristsaistant
at the Vega Baja store.D. Exhibit 3, p. 62, . 1618. Most of the timg
throughout Plaintiff's employment with Pearle Vision, she held the ss
position. D. Exhibit 3, p. 38, I. 817.

3. As an optometrist assistant, Plaintiff conductec tiollowing preliminary
examinations on patients: measuring the pressutéekye, auto refractio

(to determine whether a patient needs prescriptiandl instructed patients

ot
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. Plaintiff learned the task of medical billing anading.D. Exhibit 3, p. 39, 1. 15

. On May 2007, while working for Pearle Vision, Plafhobtained a diploma

. Under Luxottica’s administration of PVSP, Plaintifforked Monday thrd

the care and use of gleess or contact lenseB. Exhibit 3, p. 35, |. 624; p. 36,

l. 1-21.

24; p. 40, |. 4. For seven years, from 2000 until 2007, while workiiog
Pearle Vision (under Luxtica’s operation),Plaintiff was in charge of th
medical billing and coding for thBearle VisionSan Patricio("PVSP”") store.

D. Exhibit 3, p. 42, . 917; p. 43, |. 38.

from Nova College after completing a certification as adital Office Assistan

with Medical Billing and Coding. She completed said training with high

honors. DExhibit 3, p. 39, |. 22; p. 40, |. 12.

Wednesdays, Fridays and Saturdays, and alternate&s. Basically, sinc
Plaintiff started working in San Patricio, she was off Thungsd D. Exhibit 3,
p. 104, I. 924. Additionally Plaintiff, like other employees tli greater
seniority,had the following fringe benefits: health insuraniceluding dental
retirement plan; accrual of sick and vacation legueater than the statuto
rates; a free pair of glasses once a year, andiaddi holidays or special day
with pay. She also I work at 600 pm. D.Exhibit 3, p. 53, |. 124; p. 54, |.
1-24; p. 55, 1. 124; p. 56, |. 124; p. 57, |. 115.

From 1997 until 2000, Plaintiff was relocated thghwut the following Pearl

D

l

t

D
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Vision stores: Vega Baja, Bayamédn Shopping Cenemtehiedraand Trujillo
Alto. D. Exhibit 3, p. 62, 1. 5824; p. 63; I. 116.

8. On or around 2004, Plaintiff started working aseaail supervisor in PVSH.

—

She resigned in 2011 and went back to her priontpesas an optometris
assistant. D. Exhibit 3, p. 61, |- &.

9. Sometime around March 2009, while working at Satriei, Plaintiff again
requested to be relocated to Pearle Vision Rexbdleause said store was cloger
to her homePlaintiffs request was denied due the lack of vacancies.| D.
Exhibit 3, p. 80]). 6-24.

10.In March 2011, when Plaintiff resigned to her pmsitas a retail superviso

—

she requested again to be relocated to the Rexstibee in order to have |a

daytime work schedule and to avoid driving longéstances from her hom

v

because of her gdical condition. D. Exhibit 3, p. 79, 24, p. 80, |. 124; p.
81, l. x24. Plaintiffs request was never granted. Exh#ip. 83, I. 12.

11. Some of these relocations were decided upon Péds®n’s needs, fo
example, to reduce payroll overheadd. Exhibit 3, p. 63; I. 1724; p. 64, 1. 16,
19-23. Also, someelocations were approved pursuan®Ptaintiff's requestid.
Plaintiff asked to be relocated froklontehiedra, where she ended up workjng
only for two daysbecause said store is openmght, contrary to Bayamomn
Shopping Center, where shadpreviously workedD. Exhibit 3, p. 64, |. 713.

Following Plaintiff's request, she was relocatednr Montehiedra to Trujillg
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Alto, but after a month she was relocated to Safri€la, because of th
distance. Exhibit 3, p. 64, I. 718.
12.Toperbee was founded in the 1980’s and has sin@n bengaged in th
operation of several franchises of Pearle VisioRuerto Ricoprovidingvision
care services, including expert guidance on lentegtments ath eye carg
products. They also offetesigner eyewaaand sunglassesD. Exhibit 1, T 1
13.William Juarbe (“Juarbe”), currently 56 years old,the President of th
Companyandhas held said positiosince 1983. Id., 2.
14.Toperbee acquédthe PVSPassetdrom Luxottica on June 23, 2013, throu
an asset purchase agreemend., 1 3; D. Exhibit 2, p. 83, I. 1@0.
15.Prior to the asset purchase, Toperbee operatedstar@s in Caguas, one
Cidra, and one in Guayamab. Exhibit 1, 14.
16.During 2014, Toperbed& stores operated in the following schedule:
a. Plaza del Carmen Mall, in Caguas: Monday thru Saayyéfom 9:00 am
to 6:00 pm;
b. Plaza Las Catalinas Mall, in Caguas: Monday thrw&ady, from 10:00
am to 9:00 pm, and Sunday from 11:00 am to 5:00 pm;
c. Plaza Cidra: Monday thru Saturday, from 9:00 am :@06pm;

d. Plaza Guayama: Monday thru Saturdafyom 9:00 am to 7:00 pm;

1 This would seem to be an oversight, as Juatia¢es that this store is open Monday through Sktyifrom 6 to 9,
and then, Friday and Saturday from 9to 9. In awmgnt, it is an omission that has no effect on®@bart’s analysis.

D
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Friday and Saturday from 9:00 am to 9:00 pm andd&ynfrom 12:00

am to 5:00 pm.
Currently, the above mentioned stores operate @ dame shedule

D. Exhibit 1, 15.

(D

17. As part of the asset purchase agreement, Toperloeddwetain three of th
employees who worked for PVSP, includiRlaintiff. D. Exhibit 2, p. 16, 1. 9
15; p. 20, |. 225.

18.As the asset purchase process developed, Juarbthmemployes who werg

going to be retained Specifically, Juarbe met Plaintiff when he visite¥SP

~

to see whether it would be possible to set up ardatory there. Exhibit 2, p. 22,
l. 16-23; p. 23, |. 1315.
19.When Juarbe learned about Plaintiff's experience aork history within the
company, Juarbsuggestedshe should become the manager of PVSB.

Exhibit 3, p. 99, I. 48.

L

20 .Atthe time ofthe ongoing asset purchase prodelssntiff presumably suffere
from a visual condition andhewas 49 yearsld. D. Exhibit 3, p. 87, |. 1218;
p. 110, I. 2622,

21.Plaintiff did not want the transaction between Ltibita and Toperbee to take
place. Although she was not aware of the detalg feared that her fringe
benefits could be altered as a result of D. Exhibit 3, p. 95, I. 224; p. 96, 1. 1

2. Moreover, she was also concerned that the acoodation previously
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granted by Luxottica, whereby she was allowed &véwork at 6:00 pm, would
not be upheld. D. Exhibit 3, p. 96, |. 1924; p. 97, |. 124; p. 98, I. 17.
Additionally, Plaintiff was afraid that, following the transaction, she Vdohe

relocated to another store, becaitseas rumored between the employees that

1%

Toperbee owned other stores and chances were tinplogees could b
relocated. D. Exhibit 3, p. 98, I. 818;p. 100, |. 2122; p. 101, |. 511.

22 .Plaintiff actuallytold Juarbe that she prayed for the transactiontodiake
placeand e was disappointed when it happeneD. Exhibit 3, p. 101, I. 12
21

23.During Juarbe’s visits to PVSRPand prior to the completion of the asget
purchase transaction, Plaintiff approached him ceasions to ask ghe would
be paid the same salaafter the transactian Juarbe told her not to worry arjd

reassured her that Toperbee was a fafoyned companyso everything wa

\"2J

going to be fine after the transition.D. Exhibit 2, p. 25, |. 818, 2425.
Plaintiff also mentioned to Juarbe that she hadiadifties driving at night
because of her poor vision, and told him that shé h special worschedulg
thatallowed her to leave work at 6:00 pwhich she refers to as reasonaple
accommodation D. Exhibit 2, p. 25, |. 1925; p. 26, |. 110.

24.0nce the asset acquisition was completed, PVSP taaied the sam

(D

operating schedule it had under the operation abktica. It opened Monday

thru Saturday, from 9:00 am to 9:00 pm; and Sundey® 12:00 am to 5:0(
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pm. Exhibit 1, 16.
25.During 2014, Toperbee’s storesperated with the following number
employees:
a. San Patricid®’laza Mall 1 part time and 3 full time;
b. PlazaLas Catalinas Malli part time and 7 full time;
c. Plaza del Carmen Mall: 3 full time;
d. Plaza Cidral part time and 2 full time;
e. Guayama: 5 full time.
Exhibit 1, 17.
26.When the asset purchase transaction was finalitederbee did not give
copy ofthe Employee Handbodk the employees in PVSP until it was updat
a process that took more time than expectdal.Exhibit 1, {8.
27.As per Toperbee’s practices, staffing needs hawayd been fueled by th
store’s performance and needs. Likewise, generakya business practiq
Toperbee’s employees are not permanently assigoed dpecific store. The
can be relocatedursuant testaffing demands.D. Exhibit 1, §10.
28.Because some dfoperbeé&s storesremain operto the public at nightit has
alwaysbeen of utmost importance that employees be wilang available tq
work on those shifts. Under normal circumstancespérbee strives t
distribute the closing shifts evenly among its eoyeles to avoid imposing 3

undueburden on them. Exhibit 1, AL

a

ed,

e
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29.Each fulitime employee had the duty to close the store amdler norma
circumstances, did so around 87 days a year. Dibixh | 9.
30.It has not been part of Toperbee’s business pradocdo annual employge
performance appraisals or provide annual salaryeiases to its emepyees.
Exhibit 1, §12.

31.Shortly after the asset purchase took place, udam#®ff's indication that she

S

couldnot work at night, Juarbe asked her if she would agoework in anothe
Toperbee store located in Caguas. That essation occurred during the firjst
months following the asse@urchase, 0 June 23, 2013.D. Exhibit 2, p. 27, |
24-25; p. 28, 1. 125; p. 30, I. 1825; p. 31, . 1;

32. Plaintiff mentioned that she did not want to beooslted to Caguas because
she would e farther from home.D. Exhibit 2, P. 27, |. 285, p. 28, |. 12, 15
16, I. 20-25; p. 29, I. 15. Plaintiff lives in the Municipality of Toa Baj&uerto
Rico. D. Exhibit 3, p. 20, I. 210.

33.The alternative of relocating the Plaintiff to Caguwas initally discussed with

herin July, 2013. Plaintiff's relocation to Plaza del Carmen, wher@p€rbeg

D
—

could uphold her desired schedule without imposingindue burden on oth
employees, was again considered and decided upnetsme n July 2014. D.
Exhibit 1, 113.

34.Plaza del Carmen stori@ open from9:00 amto 6:00 pm; it doesiot operate

during night shiftgafter 600 pm). Because of that, Plaza del Carmemhich
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was the closest store to Plaintiffs honbesides San Patriciovas where
Plaintiff's request for a specific schedule could be honoreldavut imposing ar
undue burden among the rest of the employeBs Exhibit 1, f14.

35.Plaintiff considered that the transfers that werd mto effect pursuant t

O

Luxottica’s needs and without her prior requesteveiscriminatory. Howevet
those that were approveds requested by hedid not make her feel the same
way. Exhibit 3, p. 64, 1. 123; p. 92, 1. 524; p. 93, |. 123.
36.By June 2013, Plaintiffs pay rate was $10.22 peuh She worked from 9:0D
am to 6:00 pm, as per the work schedule accommodafianted by Luxotticg.
D. Exhibit 3, p. 57, |. 1924; p. 58, |. 28.
37.Defendants became an “ongoing business” of its ecedsor Luxottica bly
following and continuing the same business actjvitging thesame locatior
for such operations, employing the same peoplduthng Plaintiff, using the

same machinery and equipment and same method digtmn with the sam

D

products and services; retention of tlagn®e name (e. Pearle Vision), and the
continuaton of the business while the commaexiciransaction was ongoinf.
P. Bxhibit 3, p. 1316, 1.1-25.

38. The Asset Purchase Agreement stated that Toperb#ersof employmento
existing employees “must be for similar or substaliyt similar employmen
conditions and benefits..than those they enjoyed befoife. Exhibit 13 p. 9.

Section 4.3.
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39.Following Toperbee’s acquisition of PVSP, Plaintiffaintained the samle
daytime schedule, from 9:08m to 6:00 pmand was paid the same houfly
rate D.Exhibit3, p. 101, I. 2224; p. 102, |. 5; p. 147, I. 1214,

40. During her time with Toperbee, Plaintiff held thanse position as ap
optometrist assistant.D. Exhibit 3, p. 37, 1. 234; 38, |. 1.

41.Plaintiff worked five days a week (Mondays throuWednesdays, Fridays and
Saturdays) and alternate Sunday®. Exhibit 3, p. 104, I. 24; p. 105, |. 17.
Her son used to pick her up at work at least thimaes a week. Throughout
Plaintiff's time with Toperbee, her son picked her up at wadaf Monday
throughWednesday and mthose occasions, Plaintiff did not have to drivb.
Exhibit 3, p. 103, |. 2624; p. 104, |. 48; p. 105, |. 821; p. 107, |. 214.

42. Shortly after Toperbee’s acquisition of PVSP, Pldimet with Juarbe on twg
occasions. D. Exhibit 3, p. 107, I. 184; p. 108, |. 224; p. 109, |. 2. Theseg
meetings weréeld at Plaintiff's requestp address heworkrelated concerng.
D. Exhibit 3, p. 109, I. 1019.

43.0ne of the purposes of tHest meeting was getting to know Juarb&hey
spokeabout Plaintiff's work history and employment bemefvith Luxottica,
her concerns regarding changes in the terms and candtiof her
employment, and Toperbee’s employment policies, mghother topics. D.

Exhibit 3, p. 110, |. 83; p. 111, 12124; p. 112, |. 36. Plaintiff asked Juarbe fo
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provide her with copy of ToperbseEmployee Handbook because she warjted
to get acquainted with its policiesJuarbe told her that Toperbee had|an
Employee Handbook but it was different from Luxo#ts.D. Exhibit 3, p. 112
. 15-24; p. 113, |. 36.

44 Although Plaintiff did not receive the copy of Tapee’s Employee Handboqk
when she first requested it, she did not confrant difficulties performing he
functions.D. Exhibit 3, p. 115, I. 1616. Also, during that first meeting, Juarhe
described to Plaintiff her fringe benefits with Tapee, so Plaintiff was nqt
unaware of that information.P.Exhibit 3, p. 118, |. 1-:24; p. 119, I. 17.

45. In that first meeting, Plaintiff asked Juarbe if l&as aware abha the
reasonableaccommodation that Luxottica had granted her beeaafsher
visual condition D. Exhibit 3, p. 119, |. ®24. Plaintiff told Juarbe that she had
a special schedule that allowed her to leave war&:@0 pm.D. Exhibit 2, p.
25,1.1925; p. 26, |. 13.

46.Juarbe told Plaintiffthat he would consider hartfoe manager position, whigh

—n

she declined, because she had always preferred amlndian rather the chig
D. Exhibit 3, p. 119, |. 124.

47.As the manager of the store, Plaintiff would kaveen able to controleln
schedule because she would haeen in charge of preparing it. However, g$he
declined the offer because the managerial positwars too demanding.D.

Exhibit 3, p. 120, |. 110,
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48 Juarbe admitted that he reviewed Plaintiffs filead knowledge of th

D

documents within Plaintiffs employee file, includy the certifichions by Dr.
Valeriano Alicea, phthdmologist. P. Exhibit 3, p. 43, 1.195, p.44, 1.125,
p.46,1.125, p.56, |. 15; P. Exhibit 4, Q7, 3.

49.Due to the low customer flow during the first hatiur of operation, sometimle
in 2013 or early 2014, PVSP started opening toguklic at 9:30 am, instead
of 9:00am. Presently, PVSP opens at 10:00 am, like theakthe storesD.
Exhibit 2, p. 201, I. 23,

50.From that morenton, Plaintiff worked from 9:30 am to either 6:00 0136
pm, depending on the availability of her son tokpier up and whether thefe
was any rush in the storb. Exhibit 3, p. 103, |. 217.

51. At some point in 2013, the second meeting thatrRiihad requesteadvith
Juarbe was held. Exhibit 3, p. 130, I. 516. In anticipation of that meetinf,
Plaintiffs son wrote down a list of the issues tlsdhe wanted to talk abopyt
during the meeting. Plaintiff wanted to meet with Juarbe to ask him if
Toperbee would honor the terms and conditions ofdmeployment and priof
fringe benefits granted by Luxotticald., I. 1:24; p. 131, |. 11. Among the

manyitems a the list was:[m]y reasonable accomodationhas been in effeq

—+

for 12 ¥2 and a halfwhere it sipulates that | can work until 6 in the afternopn
andl have to work near my houss account of my visual condition. Are ypu

going to honor that agreement that | receibgdaw?” Exhibit 8 to D. Exhibit
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3.

52.The list in question was written some time befoudyJ10, 2013. Exhibit 3, p.

133, I. 1623. The list reflects that, before July 10, 2018adbe had aske
Plaintiff if she was willing to be relocated to as¢ in Caguas.D. Exhibit 3, p.
134, |. 424; Exhibit 8 of Exhibit 3 He explained that employees were
permanently assigned to a specific store, that tloeyd be relocated from or]
store to another upon the Company’'s operationatiseeD. Exhibit 3, p. 134
I. 20-24; p. 135, I. 43. Plaintiff answered that th@aguasstore was too far an
reminded him about hework schedule D. Exhibit 3, p. 135, I. 519.
53.Plaintiff and Juarbe didvot discuss Plaintiffs workschedule hadhe beer
relocated to Caguas. Exhibit 3, p. 136, I:24L Plaintiff did not askJuarbe
about it. D. Exhibit 3, p. 137, |. I7. ThereforePlaintiff had no idea what he
scheduleand hoursvould have been if she had been relocatdd.

54 After those two meetings, Plaintiff tried to meeafaan with Juarbdut it was
not possible because he was busjuarbe asked Plaintiff to meet either w
her store manager or with Doris Santiago, Juarbgsstant, but Plaintifinly
wanted to talk® him, not to the manager bis assistantD. Exhibit 3, p. 146
l. 2-24.

55.Plaintiff had no idea as to how many work relatedtters Juarbe had to de

with on a daily basis.Because she was oblivious to Juarbe’s specificaess

to postpone the meetings that she asked him fog,@nnot claim that his

not

-

th
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reasons were notdggimate.D. Exhibit 3, p. 147, |. 111.

56.Plaintiff has no left eye vision. She wears glassase she was eleven years g

d.
D. Exhibit 3, p. 24, 1. 1924; p. 152, |. 1218. With corrective lenses, her right gye
vision is 20/20D. Exhibit 3, p. 25, I. 38.

57.Pursuant tothe medical advice of Plaintiffs doctor, sin¢bhe year 2000
Plaintiff must avoid driving at night.D. Exhibit 3, p. 87, |. 121; p. 153,1. 8
19.

58.0n November 29, 2007, Plaintiff's ophthalmologigaleriano Alicea, issued ja

medical cerification stating that Plaintiff must avoid drivingfter dusk. D.

Exhibit 2, p. 55, |. 185; p. 56, I. 15. He also suggested that Plaintiff's
employer should retain someone to drive her to, &od, her job site. D.
Exhibit 3, p. 303, I. 21.

59.Plaintiff got her first driver’s license when she was @425 years old. Exhibit
3, p. 173, 1. 1422. Since then, she has renewed it many times, thetiias
beingJune 2015. D. Exhibit 3, p. 168, I. 1613.

60 .Plaintiff knew thatas a person with vision in only one eye and allegading
limitations, she is subject to receive a licensthvegal restrictions, which maly
include daytime driving only. Plaintiff was aware of that when she receiyed
her Florida’s driver’s license andhen she renewed her Puerto Ritioense n

June 2015. D. Exhibit 3, p. 172, I. 22; p. 173, I. 48; |. 23-24; p. 174, |. 114.

61.0n November 6, 2012, Plaintiff was licensed to driw the state of Florida. [

~
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Exhibit 3, p. 180, I. 1819. In order forPlaintiff to obtainthat, she was given ja

document that was completed by an optometrikinlike the prior renewa
procedureswhere Plaintiff deliberately concealed her visual inmpaent (D.
Exhibit 3, p. 170, |. 2324; p. 171, |. 49, 1720), this time Plaintiff revealed hé¢r
medical condition to the optometrist. The optom&taibmitted Plaintifto the
corresponding vision screening and ascertained estrictions regarding
Plaintiff's driving abilities (D. Exhibit 3, 182, 19-24; p. 183, |. 47) exceptfor
the use of corrective lenses and outside rearviewan D. Exhibit 3, p. 181
. 8-24; p. 182, |. 114.

62.Plaintiff's license to drive issued by the statd~tdrida is part of her personniel
file. D. Exhibit 3, p. 184, |. 2224; 185, I. 114, 20-24; p. 186, I. 12. 1t is the
most recent official document iRlaintiffs personnelfile that sets forth
information about her vision capabilitie3. Exhibit 3, p. 304, |. 182.

63.As part of thdicense renewal process in 2015, Plainfilfed out the requied
forms. D.Exhibit 3, p. 167, I. 224; p. 168, I. 416. Plaintiff was aware of hegr
obligation to complete said forms under penaltypefjury, a formality tha
compelled her to provide accurate and truthful imfation. D. Exhibit 3, p.
168, |. 1724;p. 169, p. 19. To complete her application, Plaintiff includgde
Medical Certification (form DTOMDIS-260) that was given to her after she

underwent the driver’s vision screeniriyy.Exhibit 3, p. 169, |. 124; p. 170, |

1%

1-16. During the administration of said screeninqififf never alerted th
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doctor about her left eye blindness even thoughksteav that the informatio
was relevant to the driver’s license renewal preaceb. Exhibit 3, p. 170, I. 23

24;p. 171, 1. 19, 1720.

64.During the renewgrocess foPlaintiff's 2015 licenseshefailed to disclose hef

visual impairmentD. Exhibit 3, p. 170, |. 2324, p. 171, 1. 99, 1720. When sh¢

completed the required forms under penalty of pmsjPlaintiff left that

information out because she wanted to get a drivitgnse without

restrictions, in order to be able to drive at nightthout facing the risk of bein

fined. D.Exhibit 3, p. 177, 1. 124; 178, |. 123.

65.The license to drive that Plaintiff renewadJdune 2015 has only the following

restriction: glasses or contact lensel.did notrestrict Plaintiff's driving to
day time onlyD. Exhibit 3, p. 175, |. 2e24; p. 176, |. 117.

66.Plaintiff filed a charge before the AnDiscrimination Unit (ADU”) on August
7,2014 complaining of age and disability discrimtionand lack of reasonab
accommodation because of her alleged visual impairment. Thet
discriminatory act referred to in the charge alklgeoccurred on July 19, 201
P.Exhibit 17.

67.Plaintiff felt discriminated because she requested aycop Toperbee’s
Employee Handbook several times, both Inyagl andin person, and Juark
told hershe was being annoyinD. Exhibit 3, p. 194, |. 184; p. 195, |. 124; p.

196, I. 12.

-
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68.Regarding this inident, Plaintiff admitted that, on more than oneasion,
Juarbe explained to her that the reason he coatgrovide her with a copy qf
the handbook was because it needed an up®atexhibit 3, p. 201, . 2224; p.
202, 1. 22. Juarbe also told Plaiif how to channel any inquiries regarding
any employment issues; he mentioned that shédcoantact Doris Santiago,
Jazmn Orta or himselfD. Exhibit 3, p. 202, I. 37.

69.Plaintiff was never reprimanded regarding this dent. D. Exhibit 3, 195, |,

10-18. On the contrary, Juarbe thanked Plaintiff amkn@wledged that he

=

perseverance with this issue compelled him to updhé handbook once and
for all. D. Exhibit 3, p. 196, I. 118. On June 30, 2014, Plaintiff received
copy of the handbook and waware of Toperbee’s general prohibition agajnst
illegal discriminaion. D. Exhibit 3, p. 197, I. 1:24; p. 198, |. 224; p. 199, 1. 1
3.

70.Plaintiff doesnot know if the rest of the employees in PVSP recéigeopy of
the updated handbook before her. She just feltrohsnated against becauge
she sensed that Juarbe did want to give her the handbodR. Exhibit 3,p.
200, 1.2324; p. 201, |. 120.

71. Plaintiff also complained that Juarbe treated hiex & thef, treated her with
contempt, refused meeting with her to sort thingsd, odisregarded her
requests, arbitrarily reprimanded her, would trust her and deprived her pf

her commissions.D. Exhibit 3, p. 202, |. 2624; p. 203, |. 12.
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72.Plaintiff admitted that, on July 19, 2014 there wva$100.00 shortage and

Juarbe stated that it was unacceptable, and thattlthee employees who
worked on that dayincluding Plaintiff would be held accountable for the lo§s;
that they had to replaceeimoneyD. Exhibit 3, p. 203, |. 24; p. 204, |. 120,
p. 208, I. 612. Plaintiff tried but couldnat meet with him to discuss the
incident. D. Exhibit 3, p. 205, |. 234; p. 206, I. 4. Juarbe never called
Plaintiff a thief, nor requested her to replace th@ney. D. Exhibit 3, p. 204
I. 21-24; p. 205, I. 5. In fact, no oneeplaca the money. D. Exhibit 3, p.
206, I. 713.

73.Plaintiff suffered no adverse action as a resuthad incident. D. Exhibit 3, p.
206, 1. 220. The three employees implicated in this incidewb of which arg
younger than Plaintiff and have no apparent imp&inty were treated equally
by ToperbeeD. Exhibit 3, p. 205, |. 617.

74.RegardingJuarbe’s alleged contemptuous treatment towardm#ffa she
stated thaton July 23rd 2014, she was working with another employee,
Emmanuel Guzméan (“Guzman”)D. Exhibit 3, p. 208, I. 2324; p. 209, |. 2.
While she was taking care of a patt and Guzman was working asther
matters, a man came into the store and steken () pars of eyavare. D.
Exhibit 3, p. 209, |. 116; p. 223, |. 224; p. 224, |. 1.

75.As a result of that incident, both Plaintiff and fBwan received writtep

ch

warnings. D. Exhibit 1. Also, as per Toperbee’s Commissions Policy (wh
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76

17.

78

states that, in case of a@plifting, the associates in the store will notdrgitled
to earn commissions in that month) neither Plaimibr Guzman receive

commissions in July.

.Guzma is younger than Plaintiff, and at the time of theident,was 23 old

D. Exhibit 1, par. &; D. Exhibit 3, p. 225, |. 49. Plaintiff felt discriminatec
against by reason of age because of that merS8eeD. Exhibit 3, p. 225, |. 4
9; p. 226, |. 524; p. 227, I. 22. Plaintiff did not know that Guzméralso
received a warning as a result of the same incideldt Exhibit 3, p. 227, |. 4
18.

Plaintiff also felt discriminated against becauseiciMiali Mercado

(“Mercado”), who was hired by Juarbe, was alwaysatving what she wa

doing. D. Exhibit 3, p. B0, |. 1121. Although Plaintiff thought thal

Mercado’s observant behavior was more obvious \Wwih, she doesot know
if Mercadobehavedhe samavaywith the rest of the employees why she dig
it. D. Exhibit 3, p. 230, |. 224; p. 231, |. 416. p. 232, 1. 56. D. She doexot
know if Juarbe, Doris Santiago or Jazmin Orta hadruncted Mercado to d
that. D. Exhibit 3, p. 231, |. 1:24; p. 232, |. 4. Mercado is not a compar
official and Plaintiff doesnot hold Juarbe accountable for this incided.

Exhibit 3, p. 232, I. 2624; p. 233, I. 1.

.Plaintiff felt discriminated becausehen she turned down the opportunity

do Toperbee’s medicallling and coding, shasked Juarbe when she would

S

to

be
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considered for a salary increase, and Juarbe teddhat no one was going {o
receive such thingD. Exhibit 3, p. 239, I. 1:24; p. 240, I. 221. He alsqg
explained that Toperbee neither conducted annudbpeance evaluations
nor gave annual pay increases to its employePs Exhibit 3, p. 241, |. 915.
Plaintiff felt mistreated because of that and because, whenasked Juarhe
why she wouldhaot receive a pay increase, he replied “next subjantd refusec
to provide further explanationsD. Exhibit 3, p. 247, I. 423.

79.Per Luxottica’s business practices, Plaintiff r@egi performance evaluations

D

and salary increases annually. Therefore, she égdeguarbe to follow th
same path. D. Exhibit 3, p. p. 240, |. :24; p. 241, |. 18.

80 Plaintiff also felt discriminated against becauseatbe gave a pay ingase ta
Ms. Mayrim2. Ms. Mayrim's pay rate was $10.50 per hour while Plaifhtif
earned $10.22 per hour. Ms. Mayrimas studying to become an opticidh.
Exhibit 3, p. 242, 1. 1019; p. 243, |. 1824; p. 244, |. 113. Plaintiff concedes that
thefunctions of an optician in training or a licensagtician are different from
those of an optometrist assistams an optician performs functions that an
optometrist assistant cannao. D. Exhibit 3, p. 37, |. 1.22.

81.Plaintiff is oblivious to the reasenwhyMs. Mayrim received a pay increasg,
andshe didnot. Exhibit 3, p. 246, |. 1416. Toperbee decided to give a pay

raise toMs. Mayrimto give her incentive because she was studying torego

2 No last name was provided by Plaintiff in her deipios for this employee.
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an optician and Toperbee wanted to retain her as @fats work force. D.
Exhibit 2, p. 180, |. 2625; p. 181, I. 413; p. 203, I. 515. D. Ms. Mayrimwas
given the same salamyhich is paid to all licensed opticians doperbeeand
was the only associate to receive an increase BFRVD. Exhibit 2, p. 181l. 1-
3, 1316.

82.Licensed opticians are hattd-fill job positions. There is a shortage o¢f
licensed opticians in Puerto RicoD. Exhibit 2, p. 148, |. 5%; p. 181, |. 13.

83.Plaintiff also felt discriminated because, on Augdst2014, she received|a
memofrom Juarbe regarding arpparent$40.00shortageon July 25, 2014
Plaintiff balanced the cashier on that day and ceatithe discrepancy, whigh
was linked to a transaction that she made in agmatd accountD. Exhibit 3,
p. 248, p. 1924; p. 249, 11-10, 1724.

84 .Plaintiff alerted her manager Jazmin Orta about siteation and had &
telephone conversation with Juarbe during which shel to explain to him

that the apparent shortage was nothing but a sysfigoh, to which Juarb

A\1”4

answeed back, wih a loud tone, that suchcidents were not supposed |to
happen and that he was not going to tolerate thdmExhibit 3, p. 254, I. 22
24;p. 256, 1. 124; p. 257, |. 115.

85.Plaintiff doesnot know if Juarbespeaks to other employees with the same lpud

toneas he speaks to herD. Exhibit 3, p. 257, |. 1&4.
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86.A print out from the patient’s record showed asPlaintiff had credited &

payment with a Visa ending in *5599 in the amouh®$d0.00 dollars to th

D

patient’s account balangeven though the patient had not made such paynent.
D. Exhibit 3, p. 252, I. 818.

87.Consistent with that, the settlement report genatabg the credit cardfs
terminal at the end of the day did not reflect toeresponding charge that
amount. D. Exhibit 2, p. 92, 1. 1425;p. 98, |. 125. Plaintiff received a memp
as a result of this incident D. Exhibit 2, p. 198, I. 1:25; p. 199, |. 119.

88 Plaintiff suffered no adverse employment actas a result of that incident, apd
theterms and conditions of her employment were nada#d negativelyThe
August 4, 2014 memo that she deems as an act afichisation didnat warn
her of any further disciplinary action if the sammeident recurredD. Exhibit
3, p. 258, I. 111.

89.Plaintiff felt discriminated because, during certain ntlos, neither she nor the
rest of the associates were paid commissions becassies with health
insurance providers resulted in a write off of acets receivables.D. Exhibit
3, p. 260, I. 2024; p. 261, |. 114.

d

90 .Additionally, she felt discriminated because, omdary 2014, she was not p4g
certain commissions that she expected to receike. d not claim thenat

that time D. Exhibit 3, p. 263, |. 24; p. 264, I. 15.
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91.At that time, the commissions wecalculated by Mercado or Jazmin Orta 4nd
sent to the administrative office for paymebBt.Exhibit 3, p. 264, |. 224; p.
265, |. 15. Plaintiff brought her concarto the store manageQrta, who
supposedly met with Juaelio discuss the situation but Plaintiff doss know
what happened.D. Exhibit 3, p. 266, |. 24; p. 267, |. 1411. Plaintiff never
brought her concern to Juarbe or to Doris Santi®gd&xhibit 3, p. 267, |. 12
17; p. 268, 1. 2624; p. 269, |. 410.
92.Plaintiff felt discriminated becausehen the sales were low, she v&snt home
earlyalthough she had more seniority and, accordinggounderstanding of
Toperbee’s policy, employees with less seniorityevehe first ones tteaveon
such occasion®. Exhibit 3, I. 271, |. 616. However, Plaintiff concedes tht
because she wasot able to cover the closing shifts, the right thitogdo to
control payroll overhead on days with low sales Wasping the employees who
were able to cover all the shiftsD. Exhibit 3, p. 272, |. 8.
93.Regarding Plaitiff's allegation that she felt discriminated becausn January
2014, she was not paid certain commissions thatexipected to receive, she
never brought that issue to Juarbe’s attention, Amsdrecollection isthat

PVSP’s manager did not discuss it with him eithdf Plaintiff had put Juarb

\1%4

on notice of said situation, he would have sortemuit. D. Exhibit 1, 122.
94 .According to Toperbee&mployee Handbook, there might be days when|the

Company understands that the low volume of salessdwt justify continuity
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of an employee on his/ her shift, and the Company neguire an employee fo
terminate his/her shift before the stipulated timmeits schedule, withoult
obligation of additional payment to the heualready worked. Exhibit 1,20.

95.Although the above mentioned rule makes no refegetc Plaintiff's
contentionshestates that employees with less seniority had tthledirst oneg
to be let go on such days. Howeveeniority cannot be a conclusive factor{in
these situations. If a senior employee is workingidg a day with low sales
volume but isnot available to work until the store closes, tight thing to do
to control payroll @erhead on such days is to retain the employeesaxrbablg
to stay until the conclusion of operations. Topaebeaule on this regard is
neutrally implemented and is based on the assumpti@t the employegs
working on such days are available to workahghout the store’s hours pf
operation. DExhibit 1, 121.

96.In April 2014, Plaintiff was offered the opportunity do medical billing and
coding for Toperbee. As per the offering, she wolbé&dworking in Toperbeels
administrative offices, Monday throughriday, from 8:00 am to 5:00 prand
with weekends off. D. Exhibit 3, p. 235, |. 624; p. 236, |. 224; p. 237, |. 124;
p. 238, I. 124.

97.Although the job proposition accommodated Plaifstiffesire not to drive 3

—

night, she turned it down without mudrliberation anddid not give herself g

chance to see whether this change would be a béttlr her demandsD.
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Exhibit 3, p. 236, I. 124; p. 237, |. 224; p. 238, |. 224; p. 281, |. 1724; p. 282
[. 1-9. Plaintiff turned it down mainly becauséshe accepted it, she wou
keep the same salary but slweuld no longer be entitled to commissiorn3.
Exhibit 3, p. 237, |. 113.

98.Plaintiff was offered the opportunity to do meditdlling and coding from he

home, but she also turned it down becaghe didnot have a computef.

Although Juarbe offered to provide her a computshe rejected th
opportunity. D. Exhibit 2, p. 117, |. €18; p. 197, I. 1925; p. 198, I. 22.

99.0n September 4, 2012)aintiff was informed by Doris Santiago that she v
going to be relocated to another store in Caguas wheeg would be able t
grant her request for a 9:00 am to 6:00 pm worlsagedule. D. Exhibit 3, p.
273,1.512; p. 276, |. 1622; p. 277, |. 218; p. 290, |. 1218, andExhibit 18B to
D. Exhibit 3.

100. Shotly thereafter, without knowing the details of heransfer, on
September 10, 2014, Plaintiff quit her job with Bopee.D. Exhibit 3, p. 278
[. 19-24; p. 279, |. 4.

101. Regarding Plaintiff's relocation to Caguas, Juanmld have considered
implementinga flexible work schedule that would allow Plaintiéf work fewer

hours during the week so that she could leave vbafore 6:00 pm. She cou

work a few additional hours on Saturdays to comg@leér full time schedulg.

Reducing her meals period to 30 mies so that she could leave work at 5

Id

—

D

vas

d

30
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pm was another alternative, among others, thatldeiaas willing to conside
but Plaintiff didnot give him a chance to discuss it. D. Exhibit 2192, |. 214.

102. Driving from Plaintiffs home to San Patricio waliltake her around 1
minutes, while driving to Caguas would take herButes,an additional 2(
minutes P. Exhibit 3, p. 137, |.-25; p. 138, |. 425; p. 139, I. 222. San
Patricio isa 13 km (8 mil¢ from Plaintiffs home, While Caguas is a 38 kif23
mile) commute. Id. Plaintiff acknowledges that the fastest routentr
Caguas to Toa Baja would take her 32 minutdd.

103. Plaintiff concedes that using public transportatiwas a safe alternative
avoid night drivingand rothing prevented her fromoing that. However, sh
did not consider that alternative because Luxottica hiadaaly approved he
9:00amto 6:00 pm work schedule.D. Exhibit 3, p. 284, |. 824; p. 285, 1. 1
21

104. Plaintiff concedes that Toperbee tried to find ways to saitdemandsut
she turned them down D. Exhibit 3, p. 284, |. 127.

105. Plaintiff has no idea how Toperbee would have bedfected if it had
continue to strictly enforce the work schedule thla¢ sought for exclusively i
the PVSP store.D. Exhibit 3, p. 287, I. 1:24; p. 288, I. 1. However, she
admits that her not being able to do closing shifesant that the other two ful
time employees (who had different personal circuanses and needs) had

disproportionate burden as they would end up clgsire store mordays than

(0]

e

=

n




Jannette&Castro Ramos, v. Toperbee Corporation, et al.
Civil No. 151462 (CVR

Opinion and Order

Page3l

under normal circumstancesD. Exhibit 3, p. 288, |. 29; 18-21; D. Exhibit 2,
p. 120, I. 823.

106. Juarbe decided to relo@Plaintiff to Plaza del Carman Caguasecausd
that storedoesnat operate during night shift@ast 6:00 p.m.) Sinceevery
employee in Plaza del Carmen basically had the saayeéime work shift, it ig
where Plaintiffs request for a specific schedulauldohave being honored
without imposing an undue burden among the resthef employees. D.
Exhibit 1, p. 24.

107. According to Juarbeit was feasible for Luxottica to implement Plaifisif
requested work schedule because Luxottica had reorgloyees to cover its
operational needs.Toperbee however, had significantly fewer employegs,
each one assigned exactly where it was needed.rbepealidnot have spare or
floater associates who could rotate from storettoesto cover the shifts that
other employees were not willing to takeD. Exhibit 2, p. 127, |. 619.

108. Plaintiff fled her first charge before the ADUniAugust 2014 On
September 4, 2014, Plaintiff fled a second chavgére the ADU claiming
thatshe was retaliated against wheime was informed by Doris Santiago that
she was goig to be relocated Caguas where Toperbee would be able to gfant
her request for a 9:00 atn 6:00 pm working schedul®. Exhibit 3, p. 273, |

5-12; p. 276, |. 1622; p. 277, |. 218.
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109. Plaintiff admits that the possibility of her reld@n to Caguas we|

discussed with her before July 10, 2013, almostar yefore she filed her firgt

administrative complaintD. Exhibit 3, p. 274, |. 817; 290, |. 1218 and its
Exhibit 18-B.

110. Plaintiff felt that she coulaot perform her job as she wanted because o
incidents she discussed in her depositiom. Exhibit 3, p. 287, I. 110.
Nevertheless, she felt at ease at worR. Exhibit 3, p. 286, I. 234, p. 287, |
1-3.

111. Plaintiff resigned on September 10, 2014. She peaHy delivered he
resignation letter tduarbe. Exhibit 3, p. 278, |. 124; p. 279, |. 4.

112. When Plaintifftendered her resignation letter, blad already been offerg
employmentwith Optiqus approximaté two or three months before D.
Exhibit 3, 1. 291, |. 319, p. 294, |. 712.

113. Plaintiff had beenactively seeking for employment since January 2(
approximately nine months before she decided teddeer job at Toperbe®.
Exhibit 3, p. 295, |. 2.

114. Plaintiff would be willing to return to Toperbee wark with Juarbend his
team if she was guaranteed a positionP#SP with a 9:00 am to 6:00 p

schedule. D. Exhibit 3, 1. 286, |. 1622.

the

d

14,
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LEGAL ANALYSIS
A. ADA.
1. Disability.
The ADA was enacted to “provide a clear and comprehensavmnal mandate for
the elimination of discrimination against individualsittv disabilities.” 42 U.S.C. §
12101(b)Y1). The ADA prohibits discrimination “against an otherwise qualifle

individual on the basis dafisability.” 42 U.S.C. § 12112 (ayeealsoCalercCerezo v. U.§

Dep'’t of Justice 355 F.3d 6, 120 (1st Cir. 2004).

Thus, in ordera establish a claim under the ADA, Plaintiff mustrig forth facts
showing that: (1she was a disabled individual within the meaninglod ADA; (2) she
was qualified to perform the sential functions of the job, either with or withtou
reasonable accommodations; and (3) Defendeottls adverse action against her because

of herdisability. Bailey v. GeorgiaPacific Corp, 306 F.3d 1162, 1166 (1st Cir. 2002).

“Disability’is a term of art under the ADA, and must be eéisdied via ahreepart

testfirst enunciated by the Supreme CourtBragdon v. Abbott, 524 U.S. 624, 631, 118

S.Ct 2196, 141 L.Ed.2d 540 (1998). lakhtiff must first establish thaghe suffers from @

physical or mental impairment. RamosEchevarria v. Pichis, Inc659 F.3d 18{1st Cir.

2011). Secondshe must demonstrate that the conditmffects life activities that arfe
“‘major,” i.e., “of central importance to daily lifeld. Finally, she musttie the first two
prongs together by showing that the impairment ®ahtially limits” the identified

major life activity. Id.; seealso Arroyo-Ruiz v. TripleS Mgmt. Grp, No. 151741 2016




Jannette&Castro Ramos, v. Toperbee Corporation, et al.
Civil No. 151462 (CVR

Opinion and Order

Page34

WL 4734351, at *5 (D.P.R. Sept. 12, 2016)

“Impairment”is defined by the EEOC as “[a]ny physiological dider or condition
cosmetic disfigurement, or anatomical loss affegtime or more of the following bog
systems: neurological, musculoskeletal, specialssenrgans, respiratory (includir
speech organs), céiovascular, reproductive, digestive, genitonary, hemic ang

lymphatic, skin, and endocrine; or any mental orygiblogical disorder, such &

intellectual disability, organic brain syndrome, enonal or mental illness, and specif

learning disabilites.” See29 C.F.R. § 1630.2(h) (20)2

Major life activitieson the other handnclude “caring for oneself, performin
manual tasks, seeing, hearing, eating, sleepindkimg standing, sitting, reachin
lifting, bending, speaking, breathing, learning,adéng, concentrating, thinkin
communicating, inteacting with others, and working”. 29 C.F.R. 8 163(0); Ramos
Echevarrd, 659 F.3d afl87. In assessing whether someone is disabled accotditige
ADA, the Court must make an individuadid inquiryin every case 1d.

In 2008, he ADA wasthen amended by the Americans with Disabilities 4
Amendments Act of 2008 (“ADAAA”). As previously statedne of the pre2008
requirements was that a claimant show the impairtmiee@ or she sufferedrom
“substantially limited” an identified major life &wity. This term however, had
previously been interpreted by the Supreme Coud very restrictedaflshion. Wth the
pasing of the ADAAAIn 2008 Congress chastised the courts for “interpret]ithge term

‘substantially limits’ to require a greater degret limitation than was intended [

c
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Congress,” thereby “eliminating protection for manydividuals whom Congresgs
intended to protect.” Pub. L. No. :BP5, 88 2(a)(4), (a)(7), (b)(5), 122 St&553
(stating that the Supreme Court “created an inappetely high level of limitation

necessary to obtain coverage under the ADA”). ADAAA also scolded the EEOC fqr

“expressing too high a standard” in its regulatiae$ining the term “substantially limitg
to mean “significantly restricted.” Pub. L. No. H825, § 2(a)(8), 122 Stat. 3553.

As a result thereof, the EEOC proceeded ravise its definition of whal
“substantially limits” is for ADA purposes, and ingmented regulations to remove the

requirement that an impairment “prevent, or sigrafitly or severely restrict, the

individual from performing a major life activity iorder to be considered substantig

limiting.” See29 C.F.R. § 1630.2(j)(1)(ii)). The EEOC's peADAAA regulations ako

==

state that the termsubstantially limits’is not meant to be a demamgistandard,” an
shall be “broadly construed in favor of expansieearage[.]” 29 C.F.R. 8 1630.2(j)(1)(i).

Thus, the ADAAA has lowered the bar for establighandisability in gaeral. SeeJones

v. Nationwide Life Ins. Cq.696 F.3d 78, 87 n. 6 (1st Cir. 2012) (describihg amended

definition of “disability” as “more generous”); an@arciaHicks v. Vocational Rehal).

Admin., 148 F. Supp. 3d 157, 165 (D.P.R. 2Q015)

Although the language of the ADAAA and the EEOC’s implartieg regulationg
provide important guidance, the task of definingetmew “substantially limits
requirement under the pesDAAA standard still falls to the courts. Unfortabely,

there is little case law in the First Circuit inpeeting the scope and meaning o
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“substantial limitation” on a major life activitynder the ADAAA. Thus, the Court is Idft

with applying limitations contained in old case laova new standard. With thisss

stringent stadard in mindtheCourt analyzes the case at bar, dinds that Plaintiff has

not established thashe was disablednder the ADA.

The Court first addressethe issueraised by Plaintiff in her oppositionthat
Defendants accepted thRtaintiff was “disabled within the meaning of the ADA. |
Defendants’ Mtion for SummaryJudgment, theCourt notes that Defendants statat
footnote lon page2, that “we will notcontest thatPlaintiff has a visual impairment

Then on page 10,Defendantsstate that“for purposes of thesummaryjudgment

argument, Toperbee wilicceptthat Castrohad a disability within the meaning of the

ADA". Disability and impairment, however, are two veryfetient things becausene
can have an impairmermnet not be disabled under the ADA

As stated beforehie ADA defines disability as physical or mental impairme
that substantially limits o@m or more major life activities.Thus, in order to be foun
disabled, a Plaintiff must first showe or she ha in impairment, and thasaid
impairment limitsa major life activity; thats aprima facierequirement to be foun
disabled,as that term of art is used by the ADAn spite ofDefendant'sfaux pasit is
evident that Defendastmade & inadvertentmistake in admitting Plaintiff had
disability, insofar as the remainder of thbiniefregarding this issuargueghatPlaintiff
does not have disability as defined by the ADAecausderimpairment which theydo

accept,does not limit her in a major life activity.Defendans later clarified that the
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committeda mistake irstatingthat theyadmitted she had @isability, when they meart
to admit she had an impairmenfrhus, the Court takes for granted, as Delients do,
that Plaintiff sufferdrom an impairment.

Having cleared thempairmenthurdle the Court then mves on to the second
element of he law'sfirst requirement thatthe impairmentimits a major life activity.
It has been clearly established that bylitseaving an impamentis insufficient to prove
a disability as defing by the statutes under which a claima®eks relief‘What is
required is evidence showing that the impairmentits this particular plaintiff to @

substantial extent.” RamosEchevarria 659 F.3d at 187seealso Dutcher v. Ingallg

Shipbuilding 53 F.3d 723, 727 (5th Cir.1995) (“A physical [arental] impairment
standing alone, is not necessarily a disability camtemplated by the ADA,” this

impairment must substantially lima major life activity);Muller v. Automobile Club o

Southern California897 F.Supp. 1289, 1297 (S.D.C4895) (plaintiffs psychological

problems alone, absent some showing that the pnolslebstantially limited her majq

=

life activities, does not qualify plaintiff as disked under the ADA).
Furthermore, Courts require damtiff to specify the major life activity in whic

he claims to be substantially limitedRamosEchevarria659 F.3d at 188. “The need|to

identify a major life activity thtis affected by the plaintiffSmpairment plays an
important role in ensuring that only significantpmirments will enjoy the protection pf

the ADA.” Reeves v. Johnson Controls World Servac., 140 F.3d 144, 152 (2d Cjr.

=

1998). Although theinstantComplaint is hazy in its details of exactly whatajor life




Jannette&Castro Ramos, v. Toperbee Corporation, et al.
Civil No. 151462 (CVR

Opinion and Order

Page38

activity is being affectedhe Court willassume the major life activityedted by Rdintiff's
impairment is night driving (onight blindness).

Examining the record as a whokven under the new less stringent standard
Court finds thatPlaintiff's claims do notmeet the threshold to be consideradadled

under the statute.ln the first instance, the @Qot cannot say thaPlaintiff's condition

the

alone constitutes a disalili Plaintiff has only shown that she cannot drive after dyisk.

There is little case law on the issue of whetherimgividual with night blindness is

disabled within the meaning of the ADABecausthe Supreme Court has instructed t
the determinationof the existence of a limitation on a major life adyvmust be
determined on a cadey-case basis, mindividualized asessment is necessary, |
comparing the facts here to facts and findings frariner Courtsthe fact thatPlaintiff

cannot drive ahight, by itself, is insufficient. SeeBancale v. Cox Lumber C01998 WL

469863at *3 (M.D.Fla. May 18 1998)(®urt granted summary judgment dismissinmgy
ADA claim where the plaintiff's night blindness prented him from driving at night bt
there was “simply no record evidence that any othaivities are affected at night and

Schwarz v. Northwest lowa Cmty. ColB81 F.Supp. 1323, 13424 (N.D.lowa 1995)

(rejecting night blindness disabiitclaim under lowa law, becse alleged disability

would not impairplaintiff's ability to perform othejobsduring daylight hourg

3 SeeDocket No. 26, Amended Complaietg.; In 2002, “Pearle Vision of Puerto Rico” wroteletter to Plaintiff
approving her solicitation to end her shift 30 neiarlier due to her visual disability 14; Dr. Vd&ro Alicea Cruz,
Plaintiff's ophthalmologist, stated that “she must avoididg\after dusk” {16; Plaintiff had no conflicts dteeworking
hours because the shifts ended at 5:30 p.m. orbgefol8; Plaintiff worked at the Montehiedra stfoeonly two days
because it was an uaasonable risk driving after dusk, 119; regarditejrRiff's eyesight, Dr. Alicea Cruz stated in

nat

ut

guestionnaire “no driving after dusk, no machineaynd that “she should be leaving home before d§gK’.
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In Capobianco v. City of N.Y., 422 F.3d 47, 58 (2d.@i©005) the Court of Appeal

\"2)

for the Second Circuibverturned the grant of summary judgmefihding tha a
reasonable jury could find that an individueduld be disabled because:\wasunable to
safely walk, run, or ride a bicycle outdoors athtigexcept in the most familiama welk
lit surroundings; hadextreme difficulty finding a seat in a dark wme theater of

restaurant; had tavoid altogether or plan with great care indepertdew@ursions in th¢

U

evening twilight,lest he find himself outdo@ alone as night falls; andas severely
restricted in terms of outdooarighttime activities in general These ae very different
facts from what has been presented in this caBere, Plaintiff has only alleged shje

cannot drive at night, and nothing more. Thisisufficient.

[72)

Even under the most generous reeglof the statuteinder the new regulation
and anajlzing instead whether that Plaintiff was limited the major life activity o
seeing, her claim would still fail. Her impairment does not severely restrict use of jher
overall eyesight compared with how the average yramed person normally uses hisjor
her eyesight in daily living. See29 C.F.R. § 1630.2(j)(1)(iDfa]n impairment is &
disability within the meaningof the ADA] if it substantiallylimitss the ability of an
individual to perform a major life activity as coraped to most eople in the geeral

populatiorf). It is evident that Plaintifitan drive andperform her duties at Pearje

4 Characterized as a “basic ability” by the Suprenoei€ in Toyota Motor Mfg., Kentucky, Inc. v. Williams$34 U.S.
184, 197,122 S. Ct. 681 (2002) (overturned dulegcslative action on other grounds, 2009) and asador life activity
by statute. 29 E.R. § 1630.2(i).

5 This is even considering that the EEOC's pABtAAA regulations also state that therm “substantially limits’is not|
meant to be a demanding standard,” and shall bedthly construed in favor of expansive coverage?9’C.F.R. §
1630.2(j)(1)(i).
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during the day without any accommodatiavhatsoever and was even offered 3
opportunity to perform billin@and codingwhich requires heavy reading.

Other gaintiffs asserting visual impairment claims under thRBA have had a
difficult time establishing a disability with mo®nditionsthan what Plaintiff herein hg

alleged Seee.g,Shannonv.N.Y. City Transit Auth332 F.3d 95, 9903(2d Cir. 2003

(affirming grant of summary judgment dismissing ABiIm brought by bus driver whio

was color blind);EEOC v. United Parcel Serv., In@06 F.3d 794, 803 (9th Ci2002)

(affirming summary judgment dismissing disability claims ofdnocular” individuals
whose vision impairments did not keep them from gy reading, using tools, arn
playing sports, finding no substantial limitation major life activity of seeingSherman
v. Peters 110 F.Supp.2d 194, 19200 (W.D.N.Y.2000) (granting summary judgme
dismissing claim under Rehabilitation Act brought pkaintiff who had lost one eye

Kirkeberg v. Canadian Pac. Ry619 F.3d 898, 90905 (8th Cir. 2010)(holding that

plaintiff’s monocular vision was not disability under ADA base tiring more easily arn
finding it more difficult to navigate on foot do@®t rise to level of substantial limitatid

where plaintiff could read fairly easily and drowé&h no trouble)Szmaj. v. Ameican Tel.

& Tel. Co., 291 F.3d 955, 957 (7th rCi2002) (holding that plaintiff congenita
nystagmus, which made it difficult for him to foclss eyes and prevented him frg
holding a job in which he had to spend more tha®5tf his time reading, wasot a
disability under ADA because ability to read allydang is not a major life activity)Still

v. FreeportMcMoran, Inc, 120 F.3d 50, 52 (5th Cid997) (holding that, even thoug

S
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plaintiff was blind in one eye and had limited gareral vision his partial blindness did

not substantially limithis sight because he was able to perform normady @ativities,

like driving cars);Overturf v. Penn Ventilator, Co., Inc., 929 F.Sugp5, 898 (E.D.P4q.

1996) (holding that tumor behind one eye which eudouble, and sometimes trip
vision, and resulted in loss of peripheral visioasmot a disability under the ADAbecau
he could compensate by adjusting his line of visaom perform tasks of his job, drivarg
watch television, and read).

Even under the now more generous reading of digghilnder the ADAAA,
Plaintiff has presented no other issue with herovisother than she cannot drive af
dusk. Plaintiff hasnot detailed howif in any way,she islimited in seeing in generg

Plaintiff's claim is thereforénsufficient to meet thetatutoryrequirement.

Finally, some Courts haveonsideredwhether the fact thatan individual has a

driver’s license and whether an individual is able to reaeelappropriate consideratio

when determining if the individual is substantially lited in the major life activity o

seeing. Foore v. City of Richmond, Va., 6 Fed.Appx. 1482 1@ th Cir.2001) (finding

that although the plaintiff hadnonocular vision, h&eompensated for his monoculgar

vision and was not substantially limiteéu seeinggvidenced by the fact that he had a {

range of peripheral visiomould read, andcad a drives license);Wyatt v. Maryland

Institute 2012 WL 739096, at *6, 2012 U.S. Dist. LEXIS 3®4 &t *2122 (finding that
the plaintiffs glaucoma did not substantially limit his majde lactivity of seeing becaus

he hadthe use oboth of his eyes, and continued to drive duringdlag andnight).
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Here, Plaintiffhad both a Florda driver’s license and aulrto Rico driver’s
licensefor some time. Irrespective of whether or nBtaintiff told thelicense examine
of her eye condition, and regardless of what theneixers put on the forms, the end reg
is thatthe Florida license contained no restrictsovhatsoever Clearly Plaintiff wag
examined by an optometrist in her license renewatpss, yet, no night time restrictio
were placed on her licensd3laintiff's latestdriver’s licenseobtained in Puerto Ricm
2015 onlyhadrestrictions for glases and contact lenses. It did not restrict heérirg
to only daytime driving. This further mitigatesagst her case.

In light if this analysis, it is evident that Plaiff has been unable to meet the fi
prong of the analys. AlthoughPlaintiff suffers from a impairment, her impairmer
does not limither in a basic life activity, and thus, is ndisabled individulwithin the
meaning of the ADA. Therefore Plaintiff's claim cannot lie and Defendantdbtion for
Summary JudgmensiGRANTED.

2. Failureto Accommodate.

The First Circuit has noted that “[tlhe federal tsttes barring discriminatio
basedon disability do more than merely prohibit disparateatment; they also impo
an affirmative duty on employers to offer a reast@maccommodation’ to a disablg

employee."CaleroCerezq 355 F.3d at 120. Disability discrimination under the AD

is defined to include “not making reasonable accomntmaa to the known physical ¢

6 Plaintiff objects to this evidence indicating is“mostly hearsay”. The court fails to see how #itial Florida or
Puerto Rico driver’s license is hearsay under thddfal Rules, even more so when they were alsatgb®laintiff's

ult

st

—

official record with Human Resources at Toperbee.
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mental limitations of an otherwise qualified inddual with a disability ... unless [th

employer] can demonstrate that the accommodatiamavionpose an undue hardship

the operation of [its] business.” 42 U.S.C. § 141)?5)(A); seeReed v. LePage Bakerie

Inc., 244 F.3d 254, 257 (1st Cir. 200 MaldonadeOrtiz v. Lexus de San Juaflr75

F.Supp.2d 389, 407 (D.P.R. 2011).

To prevail on a reasonable accommodation claim unlde ADA, a plaintiff must
show: (1) thatshe is disabled within the meaning of the ADA; (&gt she was able t
perform the essenal functions of her job, either with or without aeasonablé

accommodation; and3) that, despite his employer’s knowledge of hisatbility, the

employer did not offer aeasonable accommodation for the disabilit€aleroCerezo

355 F.3d at 20Torres-Améan v. Verizon Wireless P.R., Inc522 ESupp.2d 367, 38

(D.P.R. 2007).

The Court has already discussed that Plaintifethlo meet the disability pron
which effectively barghis claim as well. Assumingarguendq however, that such
showing ofa disability could be made, Plaintiff would st@dlifthe thrd prong, to wit, tha
Defendantdailed to provideherwith a reasonable accommodation.

Under the ADA, the term “reasonable accommodatim@ay include, inter alia, “jol
restructuring, partime or modified work schedules, reassignment to anaposition
acquisition or modification of equipment or devicegppropriate adjustment
modifications of examinations, training materialspmlicies, the provision of qualifie

readers or interpreter and other similar accommodations fardividuals with

OT

a
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disabilities.”42 U.S.C. § 12111(9)(B).This list notwithstanding, “[t]he use of the wo

feasonable’as aadjective for the word ‘accommodate’connotes thatmployer is not

required toaccommalate an employee in any manner in which that emgdaoyesires.

Lewis v. Zilog,Inc., 908 F.Supp. 931, 947 (N.D.Ga. 1995FCourts have found that th

word “reasonableivould be rendered superfluous in the ADA if emplsy@ere required

in every instance a provide employees “the maximum accommodation orrg

conceivable accommodatigrossible.” Lewis, 908 F.Supp. at 948gealsoVande Zande

v. State of Wis. Dept. of Admin851 F.Supp. 353, 360 (W.D.Wi$994) (“an employee i

entitled only to aeasonablaccommodation and not to [a] preferred accomm odhd}ja
affd, 44 F.3d 538 (7th Cir1995). Therefore, a qualified individual with a disabilitgr
ADA purposesis “not entitled to the accommodation of her choiceit only to a
reasonable accomodation.”Lewis, 908 F.Supp. at 948.

In the case at bar, the record is quite clear Blaintiff was offered a plethora
accommodations and she refused them all. Firbecauseof Plaintiff's allegedgood
record, she was offered the opportunity itecome manager of the storePlaintiff
declined, stating it was too demanding. In July1l2,Plaintiff refused an offer to wor
at aCaguastorebecausé was further away from home. This date is im@ortbecause
it will have directrelevanceo the actthatled toPlaintiff's resignation— hertransferto

this same store over a year latetn anyevent Plaintiff refusedthe transferwithout

7 Aterm the Court uses here for lack of a betterdvand not meant to denote any term of art, as saith would be|
used under the ADA.
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inquiring whether any change to h&chedulecould be made. At thdatme, Defendantg
did nottransfe her.

In April, 2014, Plaintiff was offered the opportunity to dmedical billing and
coding at Defendantsdaninistrative officesMondaythroughFriday, from 8:00 a.m. tg
5:00 p.m Although this clearly would have solvedPlaintiff's problem,she dekned
becauseshe wouldnolongerbe able to collect commissionsPlaintiff was later offeed
the opportunityo do the same from her homeAgain, she declinedillegingthenthatit
had to be done after hours awduld leaveher insufficient personal time Plaintiff also
averredshe had n@omputerandToperbee offered to get hene She still refused th
offer.

Finally, Defendants decided to relocate herthe Plaza del @men Mall store,
which closes at 6:00 p.mand thusexplicitly grantedher request. Since the store wa
further away fromPlaintiffs home, however, this was also unacceptable to hesha
would be driving a longer amount of time.

Defendants regnd with several justifications, mainlyhat Plaintiff's desired
schedule for the San Patricio store was oneroustlier company. Indeed, Plaint
admits that her not being able to do closing shiftsant that the other two fufime
employees (who had different personal circumstameaebneeds) had a disproportion
burden insofaras they would end up closing the store more dagstander norma
circumstances. Furthermore,Plaintiff has no idea how Toperbee would have b

affected if it had continukto enforce the work schedule that shaglt for exclusively in

D
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the San Patricistore.

The Plaza del Canen Mall transfer was less onerous for Defendalné¢sause th
store operated fromnly9:00 a.m.until 6:00 p.m.andit did not havenight shifts. Thus,
since every employee in Plaza del Carmdall had the same daytime work shift, it
where Plaintiffs request for a spiic schedule could have beemonored withou
imposing an undue burdeamong the rest of the employessd the company This is a

legitimate justification that the Court cannot overlook

In a Catch22 situation,while Plaintiff avers that Defendants never gave h¢

chance to prove whether or not hr@quirement to have her leave earlier was oner

Defendant posits that Plaintiff nevgave them a chand® see whether an alternati

schedule in Caguas was possible because she resigafere the transfer could be

implementedand she never discussed any alternatives with thdmany eventbesides
the undue burden th&aintiff's petition created for the companthe record is clear tha
Toperbee offered several different accommodatian®faintiff and she rejected all
them. Again, the accommodation that must be providedasthe one that a plainti
seeks, but rather a reasonable ornigefendants have amply demonstrated tiaty did

sohere.

Finally, Plaintiffattempts to makan issue over the fact thgiursuant to the Asset

Purchase Agreement, Toperbems obligated to hoor the terms and conditions the

employeeshad previouslyenjoyed under Lyottica, and that Plaintiff had a reasona

accommodation previously granted to heHowever, theAsset Purchase gkeement
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merely states that the employment offers made ® dmployees must b&milar or
substantially simlar to those they hadnder Luxottica. As described above, Plaint
was offered a plethora of different accommodatiswmne of them even vastly differe
and more beneficial to hesuch as being general manager of the store andydxlling
and codingrom 8:00 a.m. to 5:00 p.m. at the administratiféces. The last one g

these scenarios contemplated specifically whatrRifhiasked for, a day schedule fro

9:00 a.m. to 6:00 p.m. The Court cannot agree vRihintiff that this was nat

substantidy similar to what she had in San Patricio, theyosifference being additiona
distance from her home.

On these facts, the Court cannot findadure to accommodate claimAs such,
DefendantsM otion for Summary Judgmens iGRANTED as to this issue.

3. Retaliation.

In order to make out prima faciecase of retaliation, Plaintiff must prove that
she engaged in protected conduct under Title VI) st suffered an adverse employmé¢
action; and (3) the adverse action was causallynested to theprotected activity

HernandezTorresv. Intercontinental Trading, Inc158 F.3d 43 (1st Cir. 2007)While

it is undisputed that Plaintiff engagedpnotected conduct by Title VII wheshe filed his
EEOC claim,and Defendants so concede, the Court carindtshethat he suffered a
adverse employment acti@s a resulof Defendansg’ conduct.

It has been well established th@he alleged retaliatory action must be mater

producing a significant, not trivial, harmCarmonaRivera v. Commonwealth of Puer
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Rico, 464 F.3d 14, 19 (1st Cir.2006)'Cbntext matters,’ and the standard is tied to

challenged retaliatory act, not the underlying coaotdthat forms the basis of t}

[discrimination] complaint.”’1d. (citing Burlington N. & Santa Fe Ry. Co. v. WhjtB48
U.S. 53,69-70, 126 S. Ct. 2405 (2006)The First Circuit has held that “adver
employment actions include ‘demotions, disadvantagetransfers or assignmen
refusals to promote, unwarranted negativegohluations, and toleration bhrassmen

by other employee$.Marrero v. Goya of P.R., Inc304 F.3d 7, 23 (1st Ci2002) Quoting

White v. New Hampshire Dept. of Correctign221 F.3d 254, 262 (1st Ci2000)).

Whether an action is sufficient to spirt a claim of retaliation is judged objectivelyd

depends on thparticular circumstances of eacase. Burlington Northern548 U.S. a

69, 126 S.Ct2405;Marrerg 304 F.3d at 23, an@anales v. Potte614 F. Supp. 2d 211

218 (D.P.R. 2009).

Plaintiff avers in the instant casehat Defendant retaliated against her
transferring her to the Cags'atore after she filed her charge with the EEOC #red this
was somehow an adverse action. The Court cannbhdo Setting aside for a minut

that the possibilityof this transfeihad been discussexhd offered to Plaintiff ovea year

before, the only difference is that Plaintiff woltdvehadto commute for a little longef.

Defendants are correct in stating that this isdoae@is not enoulgto conclude that she

suffered a material harm.
A transfer to another store twent®Q) minutes further away fronmer home is

hardly the type of conduct thaselaw has heldconstitutes an adverse employmé
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action, not even considering Plaintiffoadition. The clear trend of authority is thaf a

purely lateral transfer, that is, a transfer thaes not involve a demotion in form

substance, cannot rise to the level of a maibriadverse employment action.

Ledergerber v. Stanglet?22 F.3d1142, 1144 (8th Cirl997);accordKocsis v. Multi-Care

Management, In¢c97 F.3d 876, 885 (6th Cit996) (“[R]eassignments without salary

work hour changes do not ordinarily constitute adee employment decisions
employment discrimination claimg.” Similarly, a transfer or reassignment tf
involves only minor changes in working conditigniike here, normally does no

constitute an adverse employment acti8aeJones v. Fitzgerald, 285 F.3d 705, 714 (

Cir.2002);Crady v. Liberty Nat'l Bank and Trust C®93 F.2d 132, 136 (7th Cit993)

Marrerg 304 F.3d a23. Thus, theCourt cannot find that theansferat issue herwas
a“materially adverse change the terns and conditionsf Plaintiffs employment.

Furthemore, Defendants have established that they whalde been willing tq
consider othealternatives, such asflexible work schedule that would alldwaintiff to
work fewer hours during the week so she could ldaa®re6:00 pm,allowing herwork
additional hours on Saturdays to complete her full tiroleeslile, or reducing her meal
period tothirty (30) minutes so that she could leave work at 5:30 pB8incePlaintiff
resigned immediately after the transfer, she ditdgive the company anytime to cadsr
these alternatives.

The Court cannot find thd&tlaintiff's relocation to Plaza del Carmen wasaliatory

in nature; on the contrary, it wagasonald alternative to accommodate Plainti
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request for a permanent daytime scheduRaintiff declined the offer as she did widll
others.
Accordingly, DefendantsMotion of Summary Judgment of the retaliation claim
is GRANTED.
4. Law 44.
Puerto Rico bw 44 was modeled after the ADA, and was intendetd@rmonize
Puerto Rico law with the federal statutory provissoof the ADA. P.R. Laws Anntit. 1,

8 504 seealso Arce v. Aramark Corp 239 F.Supp.2d53 (D.P.R. 2003) Thus, the

elements of proof for a claim under Law 44 are asigdly the same as for a claim undjer

the ADA. Zayas v. Commonwealth of Puerto Rico, 378 F.Suppl2d2324 (D.P.R.

2005);seealsg RomanMartinez v. Delta Maint. Serv., In@229 F.Supp.2d 79, 85 (D.P.R.

2002).

Because the Court has fourtldat Plaintiff's ADA claims cannot lieher claims
under Lav 44 suffer the same fate as tWDA claims. Accordingly, theMotion for
SummaryJudgmentfor Plaintiff's claims under Puerto Rico Law 44 is GRANTED

B. ADEA.

1. AgeDiscrimination/Retaliation.

The Courttreats theseclaims together,nsofar as the factbuttressingthe
allegationsare the sameand finds that bth claimsfail for the same reasons Plaintif
ADA retaliationclaims fail to wit, Plaintiff cannotestablishthatshesuffered an adverge

employment action. Furthermore, on the facts as alleged, the Cournoarind that
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Defendans’actions were motivated by age animus.
In order to prevail on amage discrimination laim, the plaintiffs agemust have
“actually played a role in [the employsr'decisionmaking] process and had

determinative influence on the outcomeReeves v. Sanderson Plumbing Prods.,,I

530U.S. 133, 141, 120 S.Ct. 2092000);Hoffman v. Applicators Sales & Serv., Ind.39

F.3d 9, 17 (1st Cir2006). When no direct evidence of discrimination exiss,in this
casethe plaintiff may prove her case through the burdaifting framework set forth i

McDonnell Douglas Corp. v. GreeAd11 U.S792, 93 S.Ct. 181868 (1973).

In order to establisharim a faciecase of ge-basd termination under the ADE/

plaintiff must establish that (1) she was at |efasty years old; (2) she was qualified f

the positionshe had held; (3) she was dismissgdsubject to an adverse employmeg

action, and (4)the employer subsequently filled the position, demstoating a continuin

need for the plaintiff's servicesVélez v. Thermo King de P.R., Inc.85 F.3d 441, 44

(1st Cir.20009).

Unlawful practices under the ADEA include discrimimon by an employer othe
basis of age, as well as retaliation by an emplagainst any individual who opposes &
discrimination. _See29 U.S.C. § 623(a), (d)Where there is no direct evidence
retaliation, the plaintiff must show that (1) hekséngaged in ADE#rotectedconduct,
(2) he/she was thereafter subjected to an advamggagyment action, and (3) a caug

connection existed between the protected condudtaaiverse action.Bennett v. Saint

Gobain Corp.507 F.3d 231st Cir.2007)

=
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The alleged discriminatory acts in question are suanized as follows:

1.Plaintiffrequested a copy of Toperbee’s Employee Handbowd&raétimes, both
by email and in person, and Juarbe would tell Inet she was being annoying.

2.Juarbe treatelaintiff like a thief, treated her with contempt, refused breg
with her to sort things out, disregarded her redgsiearbitrarily reprimanded he
wouldnt trust her andieprived her of her commissions.

3. Regarding an incident that occurred duly 23rd 2014 while Plaintiff was
taking care of a patient ariterco-workerwas working orother matters, a man came i
thestore and stolseven 7) pairs of eygvare. Plaintiff alleged contemptuous treatme
by Juarbe becausd this incident. Both Plantiff andher coworker receivednemos.

4. Co-worker Michdali Mercadg who was hired by Juarbe, was always obser
what she was doing.

5. When Plaintiff turned down the opportunity to do Toperbee’s meldiki ng
and coding, she asked Juarbedaosalary increasand he denied her request

6. Juarbe gave a salaigicrease toanother ceworker, Ms. Mayrim, who was
studying to become an optician, y&intiff concedes that the functions of an opticiar
training or a licensed optician are diféart from those of an optometrist assistant.

7.0nAugust 4, 2014, Plaintiffeceived amemo from Juarbe regarding an appsa
cashshortage that took place on July 25, 2014.

8. During certain monthsRlaintiff was not paid commissionshen she expecte

thembecause issues with health insurance providersltessin a write off of account

nt

ing

rent
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receivables. None of the otheemployees received commissions.

9. When the sales were loWw/)aintiff wassent home earlglthough she had mo
seniority and, according tieer understanding of Toperbee’s policy, employeéh Vess
seniority were the first ones to kent homen such occasions.

10. After Plaintiff filed the first administrative charge before the WDshe wa

informed by Doris Santiago, Juarbe’s assistant{ 8tee was going to be relocated

to

another store in Caguas where Toperbee would beetalgrant her request for a 9:00 am

t0 6:00 pmwork schedule
The Court analyzes the allegations in question keggm mind that “Title VIl does

not limit adverse job action to strictly monetaonsiderations.” Collins v. lllinois, 830

F.2d 692, 703 (7th Cirl987). Congress recognized that job discrimination ¢ake
many forms, and does not always manifest itsedasily documentable sanctions sy
as salary cuts or demotionsAccordingly, Congress “cast the prohibitions ofl&iwil
broadly”to encompass changes in working conditibred are somewhat moratlstle, but

equally aderse. Rodriguez v. Bd. ofEduc, 620 F.2d 362, 364 (2d Cirl980).

Consistent with that broad statutory mandate, cohveroutinelyrejected any brigh
line rule that a transfer cannot qualify as an ‘e employment action” less it results
in a diminution in salary or a losd benefits. Marrerg 304 F.3d at 224. It is the
adverse employment action component that dooms Btimtiff's ADEA and retaliation

claims.

ch
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Even a generous reading of the Conmiptashows thaPlaintiff suffered no adverse
effect from any of the events detailabove Themost that couldjualify as adverse are
the two (2) written warnings she received. While offering opinion onwhetherthe
warningswere properly given onot, the Court notethather coworker, Guzmé also
received awritten warning as a result of the theft of the eye wamrej aeitherof them
receivedcommissions that month. No discriminatory treatm ¢herefore ensued and
nothingfurthercame of the memos.

Regardingthe alleged salarincreaseshat were denied, it is uncontested thatjno
one received a salanycreaseeither, exceptMs. Mayrim, and Defendants hadana fide
non-discriminatory reason, thahe wastudyingto becomea licensed optician, and was
thuswas in a different salary table th&mintiff (and allotheroptometristassistantst
PVSP). Finally,regardngthe issue ofjetting sent home early when the sales were |ow,
Plaintiff alsoadmits thatbecauseshe was not able to cover tbhlsingshiftsdue to her
work schedule, the correthingwas to lether go home on daysith low sales to contra|
payroll overhead.

Whileitis conceivable that a disadvantageous transfafccbe considered adverfse
(in this case, théransfer toCagua$, the Courtcannot so findherefor two reasonsl)
Toperbedhad beercontemplatinghe transfefor overa year before it was implementgd,
and in facthad previouslyoffered such a transfer ®laintiff and she declined it; and 2)
it would have been precisely tHeoursPlaintiff was askingor: 9:00 a.m.to 6:00 p.m.

Thus,awardingPlaintiff specificallywhat she was asking for cannot possibly be segn as
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adverse. SeeMarrerg 304 F.3d at 28laterala transfer that does not involve a demot
in form or substances not amaterially adverse employment actipn.

Furthermorefor the sake of the argument and assuming th@atima faciecase
could beestablishednone of these acts or actions demonstrate that any age oe
animus by Defendants played a role their decisioamaking process othad a
determinative influence on the outcomén fact, there is @lear absence of said animt
Plaintiff hasnot pointed to any evidence to demonstrate #ge discriminatiorwas the
actual reason or even a motivatingtiar in Toperbee'decisiors. Notably absenhere

are agerelated comments that oftentimgermeatethese types of casesSee e.g,

on

late

RiveraRivera v. Medina & Medina, IncNo. 131889, 2017 WL 108046, at *3 (D.P.R. Jan.

11, 2017)telling plaintiff that shavas old and useless and worthless; that sheoldband
slow and should seek social security bétsefcalled hervieja” and told her sheshould

resign andVillegas-Reyes v. Universidad Interamericana de P46 F.Supp.2d 8§81

(D.P.R.2007) (referring to the plaintiff as “anci,” “vieja,” “abuela,” and telling her thé
“she was too old and shld retire’).

On these facts, the Court cannot find any discrimoraor retaliation on the bas
of age. Hence, Defendants’ Main for Summary Judgment on these grouns
GRANTED.

2. Law 100.
Law 100, Puerto Rice’ general employment discrimination statute, segk

prevent discrimination in employment by reason gé¢arace, color, religion, sex, soc

1t
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or national origin or social conditionP.R. Laws Anntit 29, § 146. Law 100 is the

Puerto Rico equivalent of the ADEA, but the twotst#s differ on the burden of pro

required to show discrimination SeeCardonalJiménez v. Bancomerico de Puerto Bj¢

174 F.3d 36, 42 (1st Cil999);andAlvarezFonseca v. Pepsi Cola of Puerto Rico Bottl

Co., 152 F.3d 17, 27 (1st Cit998).

In the present caséhis is a dstinction without a difference that the Gédwneed
not enter into, becauseferring to the meritsf the claims asserted under Law 100 &
ADEA, the First Circuit has stated that[o]n the merits, age discrimination clain

asserted under the ADEA drunder Law 100 are coterminatis Davila v. Corporacia

De Puerto Rico Para LRifusion Publica 498 F.3d 9, 18 (1st Cir.200 QeealsoRivera

Rivera 2017 WL 108046, at *§dismissing claims under Law 100 as plaintiff wasable
to make grima facieshowing under ADEA).

Thus, having found thatPlaintiff has no valid claim underADEA, the Court
likewise determines that her claims under Law 1@@not prosper. Accordingly, the
Motion for i mmaryJudgmentas to the claimander Puerto Rico Law 100 is GRANTE

C. Constructive Discharge.

1. Federal law.

Plaintiff contends that theonditionsshe endured at workaveso egregious tha
she was forced to resign and, therefore, was caesvely discharged by Defendant
“Constructive dischardgeusually refers td‘harassment so severe and oppressive

staying on the job while seekingedress-the rule save in exceptional cases

of

ng

\nd

—

that
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intolerable.” Reed v. M.B.N.A. Mktqg. Sys., Inc..33 F.3d 27, 33 (1st Cir. 2003gndsee

MeléndezArroyo v. CutlerHammer de P.R. Cp 273 F.3d 30, 36 (1st Cir. 200[1)

(describing constructive discharge &dseatment so hostile or degrading that |no
reasonable employereould toleratecontinuing in the position”). “In other words, work
conditions must have been so intolerable that [RI#is] decision to resign was Vvoid ¢f

choice or free wilF that her mly option was to quit.” EEOC v. Kohl's Dep’Stores, Inc.

774 F.3d 127, 134 (1st Cir. 2014yotingTorrech-Hernandez v. Gen. Elec. C&19F.3d

41, 50 (1st Cir. 2008)) This standard isn entirely objectiveone,[courts] donot put

weight on the employee’s subjective beliefs, “nocatter how sincerely held.” "1d.

(quotingTorrech-Hernandez519 F.3d at 52)Calhoun v. Acme Cleveland Cory98 F.2d

559, 561 (1st Cir. 1986)
The purely objective test distinguishes tls¢andard to prove constructiye

discharge from that used to determine discrimimatibasé on a hostile worl

7

environment, becaudée First Circuit has held that “the fact that tHaiptiff endured g
hostile work environmenrtwithout more—will not always spport a finding of
constructive discharge.”Marrerg 304 F.3d at 28.

In the instant case, there are absolutely no féaism which the Court cah

objectively conclude that the conditions at Pldfistiworkplace were so intolerabl

D

hostile or degradinghat she had no choice but to resign. On the @mwytPlaintiff was
offered amyriadof alternativedo better accommodate her condition, and isdfesed al

of them. In addition when Plaintiff was afforded theschedule she sought but al a
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different store due to company needs, glékly resigned without inquiring about afiy

alternatives. This has been found to mitigate maglaiconstructive discharge clainis.

SeeZemrock v. Yankee Candle CdVNo. 14CV-3010 #KAR, 2017 WL 506249, at *9 (DO.
Mass. Feb. 7, 2017{jinding thatPlaintiff failed to meet the objective reasonabéron
standard because she did not avail herself ofailable avenues of redress before ghe

decidedto leave her job)Cramer v. BojangleRests., InG.498 Fed.Appx. 85, 887 (11th

Cir. 2012) (finding insufficient evidence of constitive discharge where employge

refused to give employer “an opportunity to corrdot situation”) Williams v. Barnhills

Buffet, Inc, 290 Fed.Appx. 759, 762 (5th Cir. 2008) (“An emydewho resigns withou

—r

affording the employer a reasonable opportunityt@ress her concerns has meten
constructively dischargép

Furthermore Plaintiff was actively seeking employment elsewhere fonen(9)
months pevious to her resignation, and fact, had been offered a positiahree(3)
months before her transfewith Optiqus. It is unlikely that Plaintiff wouldhave
remained working with Defendants after having secum@ job offer if her working
conditions had been truly as intolerable, hastit degrading as alleged.

Because aeasonable person in Plaintiffiosition “would not have concluded thjat
departing from her jo was her only available choice [Plaintiff] has failed to meet the
feasonable person’element farconstructive disdrge claini as she failed to show her
work conditions were “so onerous, abusive, or uapént that a reasonable persorj in

[her] position woudl have felt compelled to resign Kohl's Dept Stores, Ing 774 F.3d
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at 135 Accordingly, Defendarg’ Motion for Summary Judgment as to Plaintiffs
constructive dischargelaim is GRANTED.
2. Law 80.
BecausePlaintiff's constructive discharge claim fails, her claim unéererto Rig
Law 80 must equally fail. Law 80 requires employers to provide a mandatovgseEne

pay to atwill employees who are discharged without just @ausRuiz—Sanchez v

Goodyear Tire & Rubber Cp717 F.3d 2491st Cir. 2013). The law, howevercgreates a

presumption that all dismissalgere effectedvithout causeandputs the burden othe
employerto provejust cause for the dismisshy a preponderance of the eviden&ee

P.R. Laws Ann. tit. 29, § 185Rivera Figueroa v. The Fuller Brush C480 D.P.R. 894,

906-907 (2011).

Yet, this presumptionis not activatedwhere a plaintiff poceeds under g
constructive discharge theoryln these cases, the presumptianisesonly after the
employee provides sufficient evidence that tkeignation was involuntary.Seeld., at
919. As discussed above@|aintiff failed to proffer sufficientvidence to prove that she
was subject to a constructive dischaagel, as such, she cannot show thatriesignation
was involuntary. Plaintiff's claim for wrongful temination under Law 80 cannot lie

Thus, Defendants’Motion for Summary Judgment as to the Law 80 clasm
GRANTED.

D. Individual liability.

Finally, Defendants assert that the claims brouagdirst co-DefendantJuarbe
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individually must be dismissed and the Court agrees

The First Circuit has held thatHere is no individual employee liability under Title

VII.” Eantini v. Salem State Cqll557 F.3d 22, 31 (1st Cir. 2009). The First Citdwas
not directly addressed whether the ADEA imposesividdial employee liability, bu
“almost all circuits that havaddressed the issue have determined that individalslity

is not authorized.” Orell v. UMass Mem’Med. Ctr., Inc., 203 F. Supp. 2d 52, 64 (D.

Mass. 2002) (collecting caseskurthermore, iyen the “similarities between Title V
and the ADEA, it is virtually impossible to imagirnleat the Court of Appeals would read

the ADEA to contemplate individual liabilityGascard v. Franklin Pierce UnjWo. 14

220-JL, 2015 WL 1097485, at *7 (D.N.HMar. 11, 2015).
Lastly, and b the extent Plaintiff also brings forttlaims againsto-Defendant

Juarbeunder the ADA, itfails for the same reasonSeeg e.g, RomanOliveras v. P.R

Elec. Power Auth 655 F.3d 43, 52 (1st Cir. 201K ig¢missingindividual liability claim

172

underADA); Brandt v. FitzpatrickNo. 1:15CV-46E:NT, 2016 WL 7115969, at *3 (D. Mé¢.

Dec. 5, 2016)same)

As such, Defendants’ Motion for Summary Judgmentaathe individual claim¢
brought against cefendant Juarbe SRANTED.

CONCLUSION

For all the aforementioned reasonthe Courthereby GRANTS Defendant’

Motion for Summary Judgment (Docket NB0) and DENIES Plaintiff's Request fgr

partial Summary Judgment (Docket No. 41)n light thereof, this case is herepy
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DISMISSED WITH PREJUDICE.
Judgment will be entered accordingly.
IT1S SOORDERED
In San Juan, Puerto Rico, on ti&h dayof March, 2017
S/ CAMILLE L. VELEZ-RIVE

CAMILLE L. VELEZ RIVE
UNITED STATES MAGISTRATE JUDGE




