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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF PUERTO RICO

MARINADE PONCE, INC,,

Plaintiff,
CIVIL NO. 15-1664 (CVR)
V.

FEDERAL DEPOSIT INSURANCE
CORPORATION, AS RECEIVER OF
DORAL BANK,

Defendant.

OPINION AND ORDER
INTRODUCTION

This case aptly demonstrates the impaorte of consigning important agreemepnts

to writing. Plaintiff Marina de Ponce, én (“Plaintiff’ or “Marina”) brings forth the
present case against the now defunct DorallBd&oral Financial, members of its Boafrd
of Directors and others. The complaint avérat in 2001, Marina obtained a loan frgm
Doral to help finance the development and d¢oastion of the “Marina de Ponce” proje¢t,
a combined residential and commercial marina @ebjo be built in Ponce, Puerto Rigo.
Said loan was memorialized in writing through a dtexpproval, loan agreement, apd
promissory note, which Marina repaid in full.
Plaintiff posits, however, that said loan svanly a partial disbursement of a larger

loan that Doral orally agreed to make alader failed to disburse, thereby causing fhe
project’s ultimate failure. Thus, Marina bga forth causes of action under Puerto Rico

law for breach of contract, breach of the principfggood faith, fraudulent inducement,

<

tortious interference with a contract aadpa in contrahendo, all stemming from Doral’

alleged failure to disburse the additional loanttoe construction of the project.
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Although this case was originally fde in state court in 2006 against t
aforementioned parties with different causéaction, Defendant hrein Federal Depos
Insurance Corporation, as receiver of Ddank (“Defendant” or “FDIC-R”) removed th

case to this Court pursuant to Title 12,itéd States Code, 8 1819(b)(2)(B) and/or T

28, United States Code, § 1442, affzoral was closed by the Office of the Puerto R

Commissioner of Financial Institutions in Freiary, 2015 and the FDIC was appoint
Doral’s receiver. By operation of federal law, the FDIC as receigequired all of Doral’g
rights, titles, powers, privilegs, assets, and liabilities,dlmding Doral’s interests an

status as a party in this péing action. Title 12, Unite&tates Code, 88 1821(d)(2)(

and 1821(d)(2)(B).

Before the Court now is Defendant FDIC-R’s “Secolibtion for Summary
Judgment” (Docket No. 81), Plaintiff's Oppositiohdreto (Docket No. 90), Defendan
Reply to Plaintiff's opposition (Docket No. 20, and Plaintiffs Sur-reply to Defendan

Reply. (Docket No. 115).

For the reasons explained below, theu@oGRANTS the FDIC-R’s Motion fof

Summary Judgment, and DISMISSES WITH PREJUDICE thaise.
STANDARD
Summary judgment is appropriate whenéthleadings, depositions, answers
interrogatories and admissions on file, togetieh the affidavits, if any, show that the
iIS N0 genuine issue as to any material fanotd that the moving party is entitled

judgment as a matter oflaw.” Fed.R.Civ.P.(6f Pursuantto the language ofthe ry
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the moving party bears the two-fold burdensbbwing that there is “no genuine issue
to any material facts,” and that he is “efdd to judgment as a matter of law.” Veg

Rodriguez v. Puerto Rico Tel. Co., 18Q8d 174, 178 (1st Cir. 1997).

After the moving party has satisfied thhsirden, the onus shifts to the resist

party to show that there still exists “a trial by issue as to some material fact.” _Cortjg

Irizarry v. Corporacion Insular, 111 F.3d 18#87 (1st Cir. 1997). A fact is deem

“material”if it potentially could affect theutcome of the suit._1d. Moreover, there wi

only be a “genuine” or “trial worthy” issue de such a “material fact,” “if a reasonak

fact-finder, examining the evidence and dragvadl reasonable inferences helpful to {

party resisting summary judgment, could resolve dispute in that party’s favor.”__I(.

At all times during the consideration of a motiar summary judgment, the Court my
examine the entire record “in the light mdistttering to the non-movant and indulge

reasonable inferences in the party’s favorMaldonado-Denis v. Castillo-Rodriguez,

F.3d 576, 581 (1st Cir. 1994).

The First Circuit Court of Appeals hasmghasized the importance of local ru

similar to Local Rule 56 [of the District dfuerto Rico].” _Hern&ndez v. Philip Morr

USA, Inc., 486 F.3d 1, 7 (1st Cir. 2007); sd#s0_Colén v. Infotech Aerospace Servs., I

869 F.Supp.2d 220, 225-226 (D.P.R. 2012). leRwsuch as Local Rule 56 “are design
to function as a means of focusing a districtictds attention on what is -and what is n

genuinely controverted.”” _Calvi v. Knox Coty 470 F.3d 422, 427 (1st Cir. 2006

Local Rule 56 imposes guidelines for bdtie movant and the party opposing summ
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judgment. A party moving for summary judgment magbmit factual assertions in

separate, short, and concise statementmatterial facts, set forth in numbergd

paragraphs.” Loc. Rule 56(b). A party ogiog a motion for summary judgment my
“admit, deny, or qualify the facts supporting theotion for summary judgment L
reference to each numbered paragraph of themggparty’s statement of facts.” Loc. Ry
56 (c). Iftheysowish,they may subraiseparate statement of facts which they bel
are in controversy. Facts which are prdpesupported “shall be deemed admitt

unless properly controverted.” Loc. Rule 56(B)R. Am. Ins. Co. v. Rivera-Vazquez, 6

F.3d 125, 130 (1st Cir. 2010) and Col6n, 869 F.SAdm@mt 226. Due to the importance
this function to the summary judgment procétisigants ignore [those rules] at the
peril.” Hernandez, 486 F.3d at 7.

At the outset, the Court must mention tHaintiff's Opposition to Defendant
statement of uncontested material facts was pro@@bunon-compliant with the Loca
Rules. The denials presented by PldfnMarina do not oppose the truth of t
statement offered and are either irrelevant to iiatter at hand, provide addition
evidence not related to the fact in questiom/or failed to contradict it, or consisted
mere “speculation, generalities, conclusosseartions, improbable inferences, and,

lack of a better phrase, a lot of hot airDbminguez v. Eli Lilly and Co., 958 F.Supp. 7}

728 (D.P.R. 1997). As a result theretdfe Court deemed admitted all of Defendalt
proffered facts.

In addition, and even more problematic, is the enice used by Marina to suppd
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both its Opposition to the HO-R’s Motion, and its Reply statement of additidfects,

to wit, an unsworn statement under penaltperjury of Adrian Mercado (“Mercado”).

The Court is cognizant that Federal RuleGfil Procedure 56 allows for, among other

things, affidavits to be used in supporting atya claims and defenses. See Fed. R.
P. 56 (c)()(A). In this case, however, the unswetatement by Mercado appendeq
Plaintiffs Opposition, and which also fornmthe basis of Plaintiffs Reply statement
additional facts, is a close duplicate tfe facts as alleged in the Third Amend

Complaint (Docket No. 23), and happens teoabe an almost exact duplicate of {

Unsworn Statement under Penalty of Perjofrffederico Toméas Rodriguez (“Rodrigue

submitted with Plaintiff's Opposition tohe FDIC-R’s previous Motion for Summaj

Judgment, which the Court at that time cidt entertain. (Docket No. 48). Thus, 1
only did Marina use Mercado’s statementhfaeh is almost identical to Rodrigue
statement, but changed in certain instanicegive Mercado personal knowledge of {
facts) in support of its Opposition to the KDR’s motions, but Mercado’s statement a
forms the basis of Marina’s reply statemenadtlitional facts. In turn, these same fg
are the ones which the Third Amended Compiasrbased upon, almost verbatim. T
is fairly obvious, as Marina failed to evaanange Mercado’s firgberson statements

third person when it converted the contents of lmsworn statement into Maring
statement of additional facts. _See PlaindifBtatement of Additional Facts”, Docket N

116, p. 4, “That my name and personal ciraiances are as stated above”; “That | h

been the President of Marina de Ponce, Inc. sirederk the year 2000".
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At this stage, more is needed than a denpopy and paste” of the allegations

the complaint. As has been well establdhé&mere allegations are not ‘evidenc

D

n

Zilberstein v. Kendall College, 286 Fed. Ap@38, 940 (7th Cir. 2008); see also Borges

exrel. S.M.B.W. v. Serrano-lsern, 605 F.3d 1, & @ir. 2010) ("mere allegations are n

entitled to weight in the summary judgment calctjugibbs v. City of Chicago, 469 F.3d

ot

661, 663 fn. 2 (7th Cir. 2006) (“the entire ‘&amment of Facts’section of Tibbs’s appellate

brief cites only to his amended complaimhere allegations of a complaint are 1

evidence”); Fantiniv. Salem State College, 553022, 26 (1st Cir. 2009) (“the Court sh

not accept ... bald assertions, periphrasticuanlocutions, unsubstantiated conclusio
or outright vituperation, or subjective cleaterizations, optimistic predictions,

problematic suppositions”, Geshke v. Crodac., 740 F.3d 74, 78 (1st Cir. 2014

(“unverified allegations in a complaint are noteence”).

ot
all
ns,

pr

;

While Mercado might have personal knledge of the facts of the case, his

statement carries little weight for summary judgmemurposes, insofar as it simp

restates, almost word for word, the factslod Third Amended Complaint, which are

evidence. Even worse, it is almost the éx@ame statement as that of another witn

Rodriguez. Therefore, the Court will not considegrighdo’s statement in its analysis

the motion before it, or any of the documenhat Mercado’s statement references to
UNCONTESTED FACTS

1. On July 3, 2001, Doral and Marina executed a loagreament for

$6,600,000.00 (the “Loan Agreement”) igh was to be applied to “finang

e
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. On February 12, 2003, Marina and Doral agreed tceragnthe Loar

. On March 31, 2004, Marina and Doral agreed to améhd Loan

. On October 28, 2005, Marina paid offthe $6,600,@@0loan, as modifie

. Besides the Loan Agreement and Amendments desciabede, there ar

. Besides the Loan Agreement and Amendments desciabede, there ar

the expenses related to the development and coctatnuof the real estat
of the project to be known as Mariml@ Ponce . . . and for other legitimg
uses of the Debtor . ..” Docket No. 40-1 at 1hisTloan had a due date

January 3,2002._1d., p. 2.

Agreement, extending its due date to March 1, 2@®4l increased th

principal by $123,000.00 (the “First Amendment”odket No. No. 11-2, p|.

at 27.

Agreement a second time, extending the due datdach 1, 2005, an
increasing the principal by $1,589,000. for a total principal amount ¢

$7,652,000.00 (the “Second Amendment”). Docket Nie2, pp. 30-31.

and amended. Docket No. No. 34-2, p. 11

no other written agreements betwektarina and Doral pertaining to

second loan.

no other written agreements signed by and betweeami and Dora
pertaining to any other loan.

Besides the Loan Agreement, First Amendment, anmbi®@ Amendment
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the Minutes issued by Doral's Boaraf Directors do not evidence the
existence of any other amendment diddional credit extension that was
approved for Marina. Docket No. 34-3, p. 2; Dockiet. 34-4, p. 6; Dockelt
No. 34-5, p. 3.
8. The Minute dated October 23, 2001 of Doral's BoafdDirectors states:

“l[a]dditional funding was not appwved by the Board; furthermor

D

borrower shall be notified that the Bank does mdénd to offer the interin
loan.” Docket No. 34-4, p. 6.
9. Antonio Pavia Bibiloni (“Pavia”), afiancial consultant and representatjive

of Marina, stated that he neverwsany communication in writing t

)

conclude that the bank approved amgdional loan asides from the Logn
Agreement, First Amendment andc®e@d Amendment. Docket No. 402,
p.2,1.3-12. Pavia knew that the bank did natessarily have to approye
any additional or other loan.__Id. at p. 2, 1. 19:p. 3, . 1-11.
10.Federico “Tommy” Rodriguez Binet (“Rodriguez BinetRjarina’s project
manager, also admitted that there is no writtenudoent that states qr
concludes that Doral approved the loan allegedha Third Amendec
Complaint. Docket No. 40-3, p. 2,13-21. Rodriguez Binet admitted thiat
the loan alleged in the Third Amead Complaint was verbal, and njot
confirmed in writing. _Id. at p. 2, . 13-32; p.I31-18.

11. Ramén T. Balsa Rodriguez, Marinascountant who prepared financjal




Marina de Ponce, Inc., v. Federal Deposit Insura@a@eporation
Civil No. 15-1664 (CVR)

Opinion and Order

Page 9

statements for Marina and handled its accountindytax matters, testifiefd
that Marina’s December 31, 2000 fimaal statement (which he prepargd)
informed of a liability of approximatgl$3,600,000.00 in the form of a loan

from Banco Santander. Docket No. 40-4, p. 2, I51-@. 3, |. 1-25. Hg¢

4

further stated that the November 30, 2001 finanstatement reflects the
$6,600,000.00 loan with Doral Bank. Id. p. 5, R8: Other balance shegqts
and/or financial statements reflettte increase in the $6,600,00.00 Igan
up to approximately $7,652,000.00, whisad a due date of March 1, 20(5.
Id., p. 7, I. 10-22. He did not have any writtemcdment evidencing
another loan from Doral, apart from the ones inelddn his prior reportg.
Id., p. 9, . 8-22. If he had had such informatitve would have included
it in his reports. Id., p. 10, I. 1-5.
12.Marina’s allegations in its Third Amaled Complaint describe a verhal
agreement between it and Doral Baofkcials to provide a $13,000,000.70

to $15,000,000.00 loan. Docket No. 23, at Y 119151; 57-60; 74-76; 85;

101; 113-116; 119; 122; 128; and 135.

13.Marina’s causes of action are all based in tort dwdach of a verba
agreement. Docket No. 23, at 1Y 59-142.
LEGAL ANALYSIS
Defendant’s “Second Motion for Summary Judgment’o¢Ret No. 81) ig

straightforward. The issue presented bg #DIC-R here is whether Marina’s claims
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meet the requirements outlined in Titlg, United States Code, 88 1821(d)(9)(A) ¢

1823(e)(1). The FDIC-R argues that Marinadmot, and thus, the case cannot sury

Plaintiff Marina responds by alleginthat the statutes do not apply to t
particular case due to the so-called “no ass&eption.” To this effect, Marina conten
that the FDIC-R does not currently own the Iqaa., the asset no longer exists) that Dg
made to Plaintiff, because Marina paid tfie loan before the FDIC-R became Dor;
receiver. As a second defense, Plaintiff aaguhat the D'Oench doctrine is no long
good law, having been invalidated undee Supreme Court decisions of O'Melveny

Myers v. EDIC, 512 U.S. 79, 114 S.Ct. 2048 (19944 &therton v. FDIC, 519 U.S. 213, 1

S.Ct. 666 (1997). Thus, Plaintiff assertsathts claims agairtsthe FDIC-R are no
barred. Finally, Marina posits that mumary judgment is not warranted for
independent reason, namely, outstanding discovery.
A. The statute.
The federal statute at issuethnis case codifies law théhe Supreme Court initiall

set forth over seventy (70) years ago in D'Oenchh®e & Co. v. FDIC, 315 U.S. 447, ¢

S.Ct. 676 (1942). _D'Oench involved a bafwWhich subsequently failed) that tried

collect on a debt that was eeidced by a writing. Defendatherein alleged that it had

made a secret side-agreement with the bartkthe bank had promised not to collect 1

nd
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basic debt. The Supreme Court held the dedensgalid because the secret side-agreement

“was designed to deceive the creditors or thblguauthority, or would tend to have th

effect.” D'Oench, 315 U.S. at 460, 62 S.Ct. at 68Ih this way, the Court created
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special doctrine of estoppel, which precludextrowers from asserting such defense

protect the FDIC from “misrepresentationsdasecret agreements which might resul

[the FDIC] incorrectly assessing the value lidnk holdings for institutions which |

insures, makes loans, or acquires in its corpocageacity.” FDIC v. P.L.M. Intl, Inc.

834 F.2d 248, 252 (st Cir. 1987).

The rationale behind the D'Oench doctrihas been colorfully explained by t
Fifth Circuit: “[tlhe doctrine means that éghgovernment has no duty to compile g
histories of the bank’s customers and lodficers. Nor must the FIC retain linguists
and cryptologists to tease out the meaninfpofally-unencumbered notes. Spreadsh
experts need not be joined by historiammthsayers, and spiritualists in a Lewis Carr

like search for a bank’s unrecorded liabilitiesEDIC v. Hamilton, 939 F.2d 1225, 127

(5th Cir. 1991) quoting Bowen v. FDIC, 915 F.2d 1013, 1016 (5th Cir. 1990)

Thus, the_D'Oench doctrine prohibits fla borrowers and others from relyir
upon secret pacts or unrecorded sideeagrents that would diminish the FDI(
interests by attempting to thwart its effottscollect under promissory notes, guarantg
and kindred instruments, among others, acquirem a failed bank if these agreeme
are not confined to written form. Borrowec&ims and affirmative defenses are trea

the same under the doctrine. Timberland Bedinc., v. First Serv. Bank for Saving

Inc., 932 F.2d 46 (1st Cir. 1991).
Congress partially codified the holding in D'Oenelght (8) years later as Secti

2(13)(e) of the Federal Deposit Insurance AEt1950, 64 Stat. 873, 889, as amend
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which provided that no agreement shall bdidvaagainst the FDIC unless it is (a)

writing; (b) signed by the bank; (c) approvedthe bank’s minutes; and (d) keptin t

bank’s official records. Title 12Jnited States Code, § 1823(e)(1).
In 1989, and in the wake a mountingses in the banking and thrift industr
Congress enacted the Financial Institutidteform, Recovery, and Enforcement Act

1989 (“FIRREA"), Pub.L. No. 101-73, 103 Stat. 188& give the FDIC power to take g

actions necessary to resolve the problemsegoby a financial institution in defauli.

EDIC v. Wright, 942 F.2d 1089, 1096 (7@ir. 1991). FIRREA substantially codifig

several of the significant common law dev@hoents in the D'Oench doctrine, and adg
a sweeping requirement — in now applied toyagreement” which did not meet the fg
(4) requirements set forth in 8§ 1823(e). Title WA,ted States Code, § 1821(d)(9)(A).

Because the statute and doctrine have intiered to the degree that it is difficy
to determine where the statute ends and D€ebegins, the cases discussed often 1
to both doctrines interchangeably. While § 1823{g)often referred to as th
“codification” of D'Oench! the common law _D'Oench doctrine and 8§ 1823(e) do
completely overlap. Courts have theyed applied the federal common law D'Oen
doctrine to protect certain entities not covebgdhe language of § 1823(e)(1).__See Ir

NBW Commercial Paper Litig., 826 F. Supp448, 1466 (D.D.C. 1992) (stating th

“D'Oench can best be descrith@s a safety net” which “remains to cover situasiavhich

fall through the [statutory] cracks.”). Thus, irandem, 8 1823(e) and D'Oen
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1 See FDIC v. Wright, 942 F.2d 1089, 1094 (7th C&913; and RTC v. Feldman, 3 F.3d 5, 7 (1st Cir. 1993).
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encourage “banks and their customers [to]und the entire extent of their obligatio
in the bank’s records, thus allowing bankaexiners to assess accurately the finan

condition of the bank.” Baumann v. SaverslF8av. & Loan Assn, 934 F.2d 1506, 15

(11th Cir. 1991).
B. The no-asset exception.

Title 12, United States Code, § 1821(d)\@® states that: “any agreement whi

does not meet the requirements set forth otise 1823(e) of this title shall not form tk
basis of, or substantially comprise, a claim agathe receiver or the Corporation”. Ti

12, United States Code, § 1821(d)(9)(A).

As stated before, Section 1823(e), in turn, stabas:

“‘No agreement which tends to diminish d@efeat the interest of the Corporati
in any asset acquired by it undéis section or section 1821 1fis title, either as securit
for aloan or by purchase or as receiveany insured depository institution, shall be va
against the Corporation unless such agreement--

(A) is in writing,

(B) was executed by the depository institutiand any person claiming an adve
interest thereunder, including the obligor, temporaneously with the acquisition oft
asset by the depository institution,

(C) was approved by the board of directors of tepakitory institution or its loa
committee, which approval shall be reflected in thimutesof said board or committe
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(D) has been, continuously, from the time of iteextion, an official record of th

depository institution.” Title 12, United Statesd# § 1823(e)(1).

It is fairly evident that these requirements ao¢ met in the case at bar, insofar

Marina admits that the agreement in question wasimaevriting, but rather, was oral.

Furthermore, the bank’s minutes fail toid@nce such an agreement and rather, g
guite the opposite, to wit, that the bawkuld grant no further loans to Marina.
Plaintiff Marina counters stating that theesequirements are inapplicable to t
case, and raises an issue of statutory corsion, namely, the “no-asset” exceptig
Marina argues that section 1823(e) is inaggltle because that section applies only
agreements which “tend to diminish or dafethe interest” of the FDIC in any asg
acquired by it. Marina avers this sectioninapplicable to the FDIC-R’s defense beca
this exception has been applied where the agséhtjs case the loan, has been dischar
by the payment and cancellation of the urlgag debt before the FDIC was appoint
as the bank’s receiver. The Court is ungorced, and finds Defendant’s well-reason
arguments more in line with the applicable caselaw.
The Court first addresses the issue atgtory construction. Plaintiff avers thg
since there is no asset involved, or if thsetsdoes not diminish or defeat the FDI
interests, then the claims are not barred. séndoing, Marina puts the cart before {
horse in reading Section 1823(e) befd®ection 1821(d)(9)(A), whereby the “ass

requirement overrides the “any agreement” requireme

First, the fact alone that the “any r@gment” language precedes the “as$
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language should be an indicator thatttany agreement” requirement necessd
supersedes the “asset” requirementurthermore, a plain reading of the stat
evidences that § 1821(d)(9)(A) states tlamy agreement” which “does not meet {
requirements set forth in section 1823(e)inat support a claim againstthe FDIC. Ti

12, United States Code, § 1821(d)(9)(A). “Any agnesmt” means just that - AN

agreement. The requirements of the nextis@, in turn, are clearly enumerated g
spelled out: in writing, executed by the bardpproved by the board, and kept in {
bank’s official records. The “asset” requiremt that Marina seeks to include cannot
considered a fifth requirement, as Plainwfiuld have the Court do. The requireme
are four, and only four. No more. As theasiiCircuit Court of ppeals has made cleg
in performing statutory interpretation, wheéine words of a statute are clear, the pl

meaning of the statute will be enforced. eSgampbell v. Washington County Techni

Coll., 219 F.3d 3, 6 (1st Cir. 2000).

Defendant contends that if 81821(d)(9)ppdicability were also limited only t

agreements which diminish the FDIC’s intergsan asset acquired by the FDIC, it wou

add absolutely nothing to the protection aldg afforded to the FDIC in 81823(e), whi
applies taall agreementsin general and is not limited those that involve an asset. T
Court agrees, because, as the FDIC correstidyes, courts always avoid interpretin
statute in a manner that renders any sectioa efatute superfluous, insignificant,

void. United States v. Ramirez-Ferr&2 F.3d 1131, 1137-38 (1st Cir. 199&uéting

United States v. Campos-Serrano, 404 U.S. 393,n. 14,92 S.Ct. 471, 476 n. 14 (197
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The more logical reading of these two) (&atutes is that 81823(e) bars {
enforcement of oral agreements that relatagsets held by the FDIC, and §1821(d)
which applies to “any agreement”, and was fteadded to the federal statute, bars cla
based on agreements that do not relate to assqtarad or held by the FDIC. Th
combined reading of the two statutes, in turmrmisre in line with this district’s previou
holdings, where it has held §1821(d)(9)(A) balilaims regardless of the existence of
asset, and furthermore, is consistent with thenbtd FIRREA and D'Oench.

In 2011, this district dealt with 81821(d)(9)(A) @rtiz-Hernandez v. Westernba

of Puerto Rico, Civ. No. 10-1581, 2011 WI238907 (D.P.R. Mar. 25, 2011), a cg

involving a former Westernbank employee who suecmwltertain orally agreed-upg

extra compensation was not awarded to him followimg resignation. Westernbank

then failed as a bank, and like hetiee FDIC was appointed as receiveThe Court helg
that 81821(d)(9)(A) was clear in its applicatibo “any agreement” that did not meet {

requirements of Title 12, United States Code, 8§ 1828ould form the basis of a clai

against FDIC-R, emphasizing the “any agreement” leagp.

Marina argues that this district’s de@siin FDIC v. Bracero & Rivera, 895 F.Z

824 (1st Cir. 1990), which predates Hernanthg a number of years is controlling, a

where this Court previously held thattlé 12, United States Code, § 1823(e)

inapplicable because, like here, the debickiformed the basis of the asset claimed
FDIC was satisfied before FDIC acquiredettbank’s assets. Yet, that case ng

mentioned the “any agreement” language beedhs lawsuit was filed in 1985, four yeg
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before 81821(d)(9)(A) was enacted, and thus the Coever had an opportunity |
analyze that particular issue. Bracero isrdfore inapposite. The other cases citec
Plaintiff for this proposition also precediee “any agreement”amendment to the stat
and are therefore also inapposite.

Furthermore, Plaintiffs argument that no assetsstekecause it was paid ¢
simply does not fall into line with federaltent, namely, to protect the bank examin
who rely on bank’s records to assess the baokglition, to protecthe FDIC's ability to
insure deposits, and make surerrowers reduce the termsthfeir loan agreements

writing. See also In re NBW Commercial Paphéig., 826 F. Supp. at 1461 (stating th

one of the principal purposes behind FIRREA's ammaedt of § 1823(e) and creation
8§ 1821(d)(9)(A) was “to extend further protection tioe federal government whe
stepping in for failed financial institutions”).Thus, the focal point of the inquiry is n
the type of transaction involved, but “whetherdin¢radicts what the bank has stateg
the FDIC or is part of any effort to misléadhe FDIC as to the financial status of 3

banking institution”. _Castleglen, Inc. v. ResobniTr. Corp., 984 F.2d 1571, 1581 (10

Cir. 1993). Were the Court to accept Maals no-asset argument here, the protec|

that Congress and the Supreme Court establisheddvmuthwarted.

In light of this analysis, the Court findbat the no-asset exception is inapplica
to this case, and finds Plaintiffs claims te barred, insofar as there is no writl
agreement in compliance with the statute.

In a similar vein, the Court finds thatelD’'Oench doctrine separately would a
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bar Marina’s claims. As previously statedourts, including the First Circuit, ha

applied the_DOench doctrine and 81823(a) tandem to maximize the protectipn

afforded to the FDIC. Specifically, courts haoféen applied 81823(e) to agreements t

are related to assets, and the D'Oench doctrtinggreements that did not. Thus, wg

the Court to apply Marina’s no-asset exceptivere,_ D'Oench would still bar its claim|s.

See OPS Shopping Center, Inc. v. Fed®aposit Insurance Corp., 992 F.2d 306, 3

(11th Cir. 1993) (holding that D'Oench appliemlagreement related to general liability

e

hat

09

of

the bank, as opposed to a specific asset@bdnk, and stating that D'Oench “now applies

in virtually all cases where aderal depository institution geilatory agency is confronteg

with an agreement not documented in the institusioacords”);_Hill v. Samuel Cabo

Inc., Civ. No. 92-11926-Z, 1993 WL 343678t *3 (D. Mass. Aug. 26, 1993) (applyin

D'Oench to an escrow arrangement); TimbadaDesign, Inc., 932 F.2d at 50 (D'Oen

protects the FDIC from affirmative claims $&d upon an oral agreement to lend mo
in the future);_Hall, 920 F.2d at 339 (citing ineta@es where FDIC no longer has
interest in an asset, but where the logiD&dench would stillapply to protect FDIC); In

at Saratoga Assocs. v. F.D.I.C., 60 F.3d 8,(2d Cir. 1995) (D'Oench is not limited

circumstances where the agreement allegedesleo a traditional bank “asset” acquir,

by the FDIC);_In re: NBW Commercial Paper Igtj 826 F. Supp. at 1465 (stating that

majority of courts who have considered thetteahave determined that D'Oench may|

applied outside the lender-borrower contextlareeds no asset to apply); First St

Bank v. City & County Bank, 872 F.2d 707 (6th CiQ89) (applying D'Oench to ora
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contracts to repurchase loans); Resolution TrusipCe. Dunmar Corp., 43 F.3d 58

594-95, 597 (11th Cir. 1995) (D'Oench appliestaims or defenses that relate to ordin

banking transactions regardless of whetherecHjg asset is involved); Brookside Asso
v. Rifkin, 49 F.3d 490, 496 (9th Cir. 1995) (D'Odnapplies to bar suit even when thg

is no specific asset involved); JacksorF2IC, 981 F.2d at 734-35 (claims that do 1

diminish or defeat the FDIC's interest any specific asset are nevertheless barre

D'Oench); EDIC v. Texarkana Nat. Bank, 8F4&d 264 (5th Cir. 1989) (D'Oench appli¢

to fraudulent inducement of another bank into anl@articipation agreement); Fair

NCNB Texas Nat. Bank, 733 F.Supp. 1098.D.Tex. 1990) (D'Oench applied t

fraudulent misrepresentations regarding propertyecurities sold by the lending ban

and Carico v. First Nat. Bank of Bogata, 734 F.Supp8 (E.D.Tex. 1990) (applyin

D'Oench to oral representations regarding dishodareecks).
As some courts have rationalized whaeclining to apply the no-asset except
espoused by Marina here, any obligor, amptting a suit by FDIC might quickly pay ¢

its note in an attempt to block FDIC's future intdo raise the D'Oench doctrine. Und

ary

S,
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these circumstances, “the fact that the obligodpdi the debt so that FDIC did not haje

an interest in an asset should not prohibit FDI@rfrinvoking D'Oench”, Hall, 920 F.2

at 339 (further holding thaD'Oench has broader application than § 1823 and b
invoked even where FDIC does not have “an intenesin asset”).
It is evident that D'Oench’s reach is bidhaand even if an asset was not involy

D'Oench would also separately bar Marina’s claimshe instant case.
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In conclusion, the Court finds that Mariealaims are precluded by federal |a

insofar as the agreement fails to comply witle requirements of Title 12, United Sta

Code, §1823(e) and the D'Oench doctrine.
C. D'Oench’s continued validity.

Marina’s second line of defense from thBIC-R’s arguments is that D'Oench m
not be good law any more in light of two Supremai@orulings2 where the Suprem
Court questioned the need to apply fedemammon law to state claims, and, Mari
states, invalidated the federal common law medl in D'Oench. Plaintiff argues th

here, as in the cases of OMelveny and Atlertthe FDIC-R is simply acting as Dora

receiver, and is not pursuing the interestloé federal government as a bank insu
Because of this, no unique federal interesists, and the Court should thus disreg
D'Oench, apply state law to its state clainasid allow claims under Puerto Rico law
proceed.

The Court disagrees. The issue_in O'Maly circled around whether federal
state law governed the tort liability of attaays who provided services to the bank. Th
the issue before the Court was wheatimew federal common law should lbeesated for
that standard, not that an existing fedex@hmon law rule was invalidated. The Co
held ..."“this is not one of those cases in whjadicial creation of a special federal ry

would be justified. Such cases are, as weehaaid in the past, few and restricte

2 O'Melveny & Myers v. F.D.I.C.,, 512 U.S. 79, 114@&. 2048 (1994) and Atherton v. F.D.I.C., 519 U233, 117 S. Ct
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(citations omitted), limited to situations whe there is a ‘significant conflict betwe
some federal policy or interest and the use ofestawv.”” OMelveny, 512 U.S. at 87, 11
S. Ct. at 2055. The Court declined to creagsv federal common law and held that st

law applied.

3%
>S5

4

ate

Atherton dealt with a similar issue, maly, whether federal common law or state

law should govern the standard of liability difectors and officers of federally insur

d

1%

savings institutions. The Supreme Court hightied the necessity of a significant conflict

or threat to a federal interest in orderapply federal common law. Finding no su
substantial federal interest present theres @ourt held that state law governed t
standard: “[iln sum, we can find no sigidnt conflict with, or threat to, a feder
interest”. _Atherton, 519 U.S. at 225, 117 S. Ct6@3.

Thus, it is clear that themain holding in these two cases was that no newrfak
common law should be created, except in exceptiociedumstances. _See In_

Consolidated Freightways Corp., 443 F.3dQ16162 (9th Cir. 2006) (citing O'Melven

for the proposition that the creation of federaiecnon law “is disfavored except whe

explicitly authorized by Congress”). Thusontrary to Marina’s arguments, O'Melve

and_Atherton do not stand for the proposition tthat D'Oench doctrine is no longer valid.

There is, however, a split in the circuitsgarding the continued applicability

D'Oench after _Atherton and OMelveny weregecided. Compare Inn at Saratg

Associates, 60 F.3d at 82oung v. FDIC, 103 F.3d 1180 (41bir. 1997);_State St. Capit

Corp. v. Gibson Tile, Inc., Civ. No. 97-1329-998 WL 907027, at *5 (N.D. Tex. Dec. 16,
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1998% (all holding that_D'Oench is still appkble post O'Melveny) to Ledo Financi

Corp. v. Summers, 122 F.3d 825 (9th Cir. 1997), &liMnsured Income Fund Ltd.

Partnership v. Boatmen’s First Natl Bank Wdnsas City, 69 F.3d 1398, 1402 (8th ¢

el

r.

1995), and Murphy v. FDIC, 61 F.3d 34, 3B.C.Cir. 1995) (finding D'Oench has begn

preempted by the FIRREA after OMelveny).

Although the First Circuit has not explicitly entamed this issue, its continugd

use and application ofthe D'Oench doctriaéier OMelveny and Atherton were decidg

tends to suggest that it still fisdD'Oench to be good law._ Seqy. E.D.I.C. v. Estradal

Rivera, 722 F.3d 50, 53 (1st Cir. 2013) ¢#tg that D'Oench “prevents plaintiffs fromn

asserting as either a claim or defensgainst the FDIC oral agreements

arrangements.”) and F.D.I.C. v. Empredaasrromonte Corp., Civ. No. 10-1623, 2013\

5346725, at *7 (D. P.R. Sept. 23, 2013) (statingtth2 U.S.C. § 1823(e) and D'Oen
prevent the assertion of unwritten agreements agahe FDIC as receiver).
In view of the above, the Court finds that the D{@a rule is still valid in the Firg
Circuit.
D. D’Oench and state law claims.
Marina’s also raises as afdase that D'Oench does ngily to its state law claim
for breach of contract, breach of the principlegofod faith, fraudulent inducemer

tortious interference with a contract amrdlpa in contrahendo. While the Court is

3 Holding that in the absence of any Fifth Circuiing on the matter, that districtourt found_D'Oench was sti

d,

or
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cognizant that Puerto Rico law allows ftlne claims alleged by Marina herein, t
applicability of the aforementioned fededalv also precludes them from being brou
in this particular circumstance where thelEER, who was not an original defendant
state court, removed the case to this Court.

In the case of Timberland Design, Inc.,29B.2d at 50, the First Circuit held th

the D'Oench doctrine “ bars defenses andraifative claims whether cloaked in termsg

contract or tort, as long as those claims emsit of an alleged secret agreement’” g

further, that section 1823(e) “ bars defensex affirmative claims’” arising out of an

agreement which fails to meet its requiremehtshether cloaked in contract or tort}.

Since then, many courts have abided by this holdirBee McCullough v. F.D.1.C., 98

F.2d 870, 874 (1st Cir. 1993) (“the genesiplafintiffs’claim, whether the claim is framg
in contract or tort, is the alleged warrantgs. such, the claim is barred” by D'Oenc

Vasapolli v. Rostoff, 39 F.3d 27, 33 (1st Cir. 1994stating that claims ¢

misrepresentation and fraudulent inducermmewnere “within D'Oench’s ‘sphere ¢

influence”); Ne. Cmty. Dev. Grp.v. F.DC., 948 F. Supp. 1140, 1151 (D.N.H. 1998aims

“based on alleged misrepresentations relating eoftbhmation of an agreement with [

bank”were within the purview of D'Oench); FirSlat. Bank of Boston v. F.D.I.C., Civ. Np.

92-12222-Y, 1993 WL 443917, at *3 (D. Ms. Sept. 30, 1993) (an action concerni

priority of liens barred by D'Oench if there wasird or bad faith in the inducement

make the agreement); Winterbrook Realty, Inc. @.EC., 820 F. Supp. 27, 32 (D.N.H.

1993) (state claims for misrepresentatioequitable relief, unjust enrichment a
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guantum meruit barred by D'Oench).

In the instant case, it is evident that aflPlaintiff's claims of principle of goo(
faith, fraudulent inducement, tortious interferenedth contract andculpa in
contrahendo arise from Doral’s failure to abide lblye unwritten, oral agreement Mari
claims was reached between them for the riame@r of the project’s financing. The
actions by Doral, in turn, allegedly causttke project’s ultimate failure. Because t

state law claims all clearly arise from the orategment,_Timberland Design and

progeny control, and D'Oench estops Marina frorngmg these claims.

To allow the state law claims to proceedulsb permit a party to solely assert stq
claims against a failed bank in order to t@vene D'Oench, thus defeating the ration
of the statute and the doctrine, which is to “erestirat FDIC examiners can accurat
assess the condition of a bank based on its §ooklackson, 981 F.2d at 735. To s
with Marina would defeat the purpose andnmiple of the protection which Congress a
the courts saw fit to bestow upon the FDIC.

The Court therefore finds that, because Mars state law claims are based on
unwritten agreement, they are also precluded byeD€h.

E. Discovery.

Plaintiff Marina’s last contention is thaummary judgment should not be gran
because there are outstanding discovery reguesSpecifically, Marina asserts that
September, 2016, it requested from the FDICdRtain insurance policies that were

effect at the time the events in this case aroMarina posits that, with this informatic
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of the failed bank’s insurance carriers, the insurance companies would be included as

additional defendants in the instant case to redpfom the tortious acts of the bank

officers”. Docket No. 90, p. 25.
This case began in state court in 2006, twelve y&#2xs ago, and was removed

this court by the FDIC-R in 2I5. Thus, the case at bar has been before thistGou

to

over two (2) years after it was removed. Wafter discovery has already concluded, and

when Plaintiff sees itself literally between a romhkd a hard place, it now alleges that it

intends to bring forth the insurance carriers irsttase because the federal statutes
D'Oench “are not extensive” to insurance carrierBlaintiff also contends that it is ‘i
the best interests of the F.D.I.C. that suclsunance carriers are included as additig
defendants in this lawsuit”. Docket No. 115, &t 1

The Court is at a loss to understand precisely thieyinsurance carriers have
been brought into the case in thweelve (12) years that this case has been going
What is worse, while Marina initially broughhis issue before the Court in June, 20
the Court understood this matter had beesoheed in July, 2017, at Docket No. 9
Furthermore, the FDIC-R has demonstrated thafpart of the agreement reached at
time between the parties, on September 1,72@ sent Plaintiff a draft ESI Protocol at
Protective Order in order to end this mattand Plaintiff failed to respond to the san|
While the Court is cognizant of the damagesrHeane Maria effected in Puerto Rico,
of November, 2017, Plaintiff has still failed tespond to this request, thus hampering

own efforts at discovery. The fact that@sFebruary, 2018, no request has been m

and
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by Plaintiff to amend the complaint to add saidunsnce companies is telling.
Plaintiff Marina is the party requestirtge documents and, therefore, has a ¢
to be diligent. Plaintiff Mama'’s tardy request, at sumnygudgment stage, lacks me

as it is being made after the conclusiondafcovery and when no request to amend

complaint to add additional claims and partias been made. “Equity, after all, minist¢

to the vigilant, not to those who slumber upon thréghts”. Sandstrom v. ChemLaw

Corp., 904 F.2d 83, 87 (1st Cir. 1990).The Court denies Marina’s request.
CONCLUSION

For all the aforementioned reasonset@ourt GRANTS the FDIC-R’s “Secon
Motion for Summary Judgment” (Docket N@&1). This case is DISMISSED WIT
PREJUDICE.

Judgment shall be entered accordingly.

IT1S SO ORDERED.

In San Juan, Puerto Rico, on this®2®&ay of February, 2018.

S/ CAMILLE L. VELEZ-RIVE

CAMILLE L. VELEZ RIVE
UNITED STATESMAGISTRATE JUDGE

4 The Court notes that the defense of laches maglptly to ths case, which bars a party fromsserting a claim ifit s
unreasonably delayed in bringing the claim thatatised some injury or prejudice to the defendaBte_Costello v

United States, 365 U.S. 265, 282, 81 S.Ct. 534 1%BuertoRican-Americans Ins. Co. Benjamin Shipping Co., Ltd],

uty

t

the

n

d

_|

829 F.2d 281, 283 (1st Cir. 1987) This defense hasot been raised by the FDIC-R.



