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1 UNITED STATES DISTRICT COURT
2 DISTRICT OF PUERTO RICO
3
4
EDUARDO JOSE GONZALEZCARRION,
Petitioner Civil No. 3:15€V-01907(JAF)
V. (Criminal No. 12-200-33)
UNITED STATES OF AMERICA
Respondent.
5
6 OPINION AND ORDER
7 On February 22, 2013, petitioner Eduardo J8sézalezCarrion (“Gonzalez”) was

8 convicted by guilty plea of aiding and abetting a racketeering conspiracglation of 18
9 U.S.C. 88 2 and 1962(d) and was sentenced to 168 months in prison, to be followed by five
10 years of supervised releastemming fom hisrole as a drug seller and armed enforcer with
11 La ONU, a violent drug gang that was based in San Juan, Puertd RdcoFebruary 20,
12 2015, the First Circuit Court of Appeals unanimously affirmed the judgment of caoowvict
13 against Gonzalez’'s sentaéng challenges. 12-CR-00200-33 ECF N0.1629) On or about
14 May 12, 2015, Gonzalez timely filedpao-se petition for a writ of habeas corpus under 28
15 U.S.C. § 2255. (ECF No. 1.) The Government opposes the petition. (ECF No. 3.)
16 Gonzalez has replied to the Goament’s opposition. (ECF No. 4.)
17 “We are required to construe liberally a prdsstition],” but “pro se status does not
18 insulate a party from complying with procedural and substantivé |&medv. Rosenblatt
19 118F.3d 886, 890 (1st Cir. 1997). “[A] district court has the discretion, in a section 2255

20 case, to raise questions of procedural default sua sponte, even when the governntedt has f

! Gonzéalezwas defendant numbethirty-three of thirtythree in the case dfinited Statesv.
RamosPifieiro et al, 12-CR-00200, which was tried before this court.
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a reply and eschewed any reference to that defe@akésv. United States400 F.3d 92, 97
(1st Cir. 2005). “If a federal habeas petitioner challenges his conviction or seoterece
ground that he did not advance on direct appeal, his claim is deemed procedurally defaulted.
Id. at 95 €iting Bousleyv. United States523 U.S. 614, 621 (1998)).A procedural default
is not necessarily a total bar to federal habedisffe Id. “Where a defendant has
procedurally defaulted a claim by failing to raise it on direct reviba/claim may be raised
in habeas only if the defendaran first demonsate eithefcause’and actual ‘prejudice,’ or
that he is ‘actually inocent.”” Damonv. United States732 F.3d 1, 4 (1st Cir. 2013)
(quotingBousley 523 U.S. at 622)Gonzalez has na@oughtto demonstrate either cause and
prejudice or actual innocenceSeeECF Nos. 1, 11, 4.) And, it appears that his dyerocess
claim was not raised on direeippeal. Tus the court findsthat the claim has bee
procedurally defaulted. The court will metheless address the claamits merits because it
is soclearly unavailing.

In the petition, Gonzalez claims thais Fifth Amendment right to due process was
violated when the court sentenced him to the top end of the appligaleline range,
degite his “understanding” that, under his plea agreement, “he would receive a setence
the low end of the guideline.” (ECF No. 1 at 450nzéalez’s claim is utterlpelied by the
agreement itself, which Gonzaland his attorney both signed multiple locations. {2-
CR-00200-33,ECF No. 29%t 8, 9, 12.) In the agreement, Gonzalez acknowledges that the
sentencing rangepalicable to him under thguidelinesis from 135 to 168 months in prison,
he memorializesthat the parties will “recommend a sentence at the lower aénthe
applicable guideline rangedhd he affirms that he “is aware that [his] sengeisowithin the

sound discretion of the sentencing judgeho can “impose a sentence up to the maximum
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established by statute,” which is “a term of imprisonment of not more thah ((12-CR-
00200-33 ECF No. 29%t 2-4.) Gonzélezalso signed a declaration stating thahhed read
the agreement in Spanish traasbn, had “carefully reviewed every part of it with [his]
attorney,”’and had “no doubts as to the contents of the agreemel-:CR-00200-33 ECF
No. 299 at 9.)

Later, athis Rule 11 plea colloquy, Gonzalstatedunder oath that he understood
that, by pleading guilty, he faced a maximum term of “not more than lifasorpnent,” that
the “guideline calculation” in his plea agreement was “advisory,” that the cowlft
“impose a higher sentence or lower sentence than that ¢atlég the guidelines,that the
court could impose a sentence “more severe than what [he] expect[ed],” and that the cour
did not “have to follow any . . . sentence recommendation” and “could doojits]thing”
instead. 12-CR-00200-33,ECF No. 1092at 1417.) The court then acknowledged that,
under the plea agreement, the “recommendatiorais@onzalez] be sentenced to the lower
end of the applicable guideline range” of from “135 to 168 months2?CR-00200-33 ECF
No. 1092at 20.) Neathe end of the colloquy, Gonzalsgecifically affirmed that no one
had promised him that the court was going to sentence him in a particular WZ&ZR-(
00200-33 ECF No. 1092at 24-25.) Moreover, at sentencin@pnzalez’s attorney reminded
the court that “both parties are recommending to you the lower end of the guidegje€ ran
(12-CR-00200-33,ECF N0.1091 at 15.) When the court informe@onzalez thathis
sentence was “going to be the high end of the guidelines” and i$ieedad “[a]nything” to
say, Gonzalez did not object to the seieeon the ground he now raisesl2{CR-00200-33,
ECF No. 1091 at 17.) We are thoroughly familiar with these facts, having presided over both

hearings. SeeOuellettev. United States862 F.2d 371, 377 (1st Cir. 1988) (“no hearing is
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required[to resolve a habeas petition] where the district judge is thoroughly famitiative
case as, for example, when he presides at both a change of plea hearing anag&ntenci

“A defendant is normally bound by the repreaganhs that he himself makesopen
court at the time of his pléa.United Statey. Gates 709 F.3d 58, 69 (1st Cir. 2013)t(ng
United Statew. Butt, 731 F.2d 75, 80 (1st Cir. 1984)). “[S]uch statemeats more likely
to bereliable than later versis prompted by second thoughtsId. at 70 QuotingUnited
Statesv. Padilla-Galarza 351 F.3d 594, 598 (1st Cir. 2003)). “[T]he presumption of
truthfulness ofthe Rule 11 statements will not be overcome unless the allegations in the 8
2255 motion . . . include credible, valietasons why a departure from those earlier
contradictory statements is now justiftedButt, 731 F.2d at 80citing Crawford v. United
States 519 F.2d 347, 350 (4th Cir. 1975))n the absence of such reasons, Gonzalez’'s
“allegations need not be accepted as true because thegontradict the record, or are
inherently incrediblé DeCologerov. United States802 F.3d 155, 167 (1st Cir. 2015)
(quotingOwensv. United States483 F.3d 48, 57 (1st Cir. 2007)).

The court finds that Gonzalez’s Rule 11 statements and also his declaratibas in
signed plea agreement thoroughly contradictl thusbelie his allegations in the habeas
petition about his supposed understanding of the terms of the agredbmerztalezdoes not
offer a single reason, let alone a credible and valid one, as to why the court should take hi
new factual allegations as true despite their contradidctyothe record.Thus, the court does
not credit the factual allegations underlying Gonzalez'smoeess claim and rejects the
claim on that ground. In addition, the sentence at issue here fell within the guidelintorange
which Gonzélez hastipulatedas part of his plea agreement, and the First Circuit haslglrea

affirmed it againsa prior round of challenges.
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Next, Gonzalez claims, in the petitiothat the court “impermissibly attributed the
entire drug amount” of the La ONU racketeering conspiracy to him. (ECF No. 1 at 4.)
Gonzalez appears to be contesting the base offense |laebitptwo that the court used to
calculate his applicable guideline sentencing range. Howev&hate offense level was the
exact same level used in the amended preseniewestigation report. 12-CR-00200-33,

ECF No.783at 19.) At sentencing, Gonzalez's lawyer stated that he had reviewed the report
with Gonzalezand then both the lawyer and Golezadeclared that thegid not have any
objections to the report. 12-CR-00200-33,ECF No. 1091at 12.) Moreover, this base
offense level was also the exact same level to which Ganbdlé stipulated irthe plea
agreement. 12-CR-00200-33, ECF No. 29t 4)

Gonzalez’s claim is “hopelessiue tothe stipulationin the plea agreementnited
Statesv. TorresVazquez731 F.3d 41, 46 (1st Cir. 2013). “A defendant waives his right to
challenge sentencing factors when he stipulates to the facts supporting theisgrigetor’
United Statesv. SotoCruz 449 F.3d 258, 262 (1st Cir. 200&)itihg United Statesv.
SerraneBeauvaix 400 F.3d 50, 54 (1st Cir. 2005))5onzalez did precisely that when he
“agree[d],” as part of the plea agreement, that a basas#flevel of thirtytwo is appropriate
under sections 2E1.1(a)(2) and 2D1.1(c)(4) of the Sentencing Guidelirl€R-00200-33
ECF No. 29%t 4.) Thus, Gonzalez may not now complain about the court’s reliance on that
base offense levelMoreover, as the Government has indicated (ECF No. 38atifisofar
as the First Circuit disposed this claim on direct appeal, Gonzalez may not relitigate it in
his habeas petitionSeeSingletonv. United States26 F.3d 233, 240 (1st Cir. 1998)nited

Statesv. Michaud 901 F.2d 5, 6 (1st Cir. 1990).
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Finally, Gonzalez claims, in the petition, that his counsel rendered him dineffe
assistancéy failing to object to the alleged errors underlying his first two claims and glso b
failing to secwe him a binding sentencing recommendation under Federal Rule of Criminal
Procedure 11(c)(1)(C). (ECF No. 1 abj Ineffectiveassistance claimsagoverned by
the principles set forth irstrickland v. Washington 466 U.S. 668(1984), under which
Gonzlezmust prove two elements: First, [he] must show that counsel’s performance was
deficient,” which requires showing that counseperformance wasot only substandard, but
also deficient in some way sufficiently substantial tangenim effective repesentation.”
Loganv. Gelb 790 F.3d 65, 71 (1st Cir. 2015upting Strickland 466 U.S. at 687then
guotingEpsomv. Hall, 330 F.3d 49, 53 (1st Cir. 2003)* Second[he] must show that the
deficient performance prejudiced the defense,” whielquires proof thatthere is a
reasonable jbability that, but for counsel's unprofessional errors, the result of the
proceeding would have been differént Id. (quoting Strickland 466 U.S. at 687, 694).
Here, Gonzaélez fails to show that his counsel’s performamsan any way deficient.

As explained abovebout Gonzalez’'sfirst two claims, no erraroccurred Thus,
counsel had nothing to object to. fact counsel would havappearedieficient if he had
objected that the court's sentence violated the plea agreésmnonbinding sentencing
recommendation or that the court’s reliance on the stipulations in the plea agraeoh¢he
unchallenged presentence investigation report was img&hie. Gonzalez may still wish
that his attorney had raised those objections, bubtjtdel isnot required to waste the
court’s time with futile or frivolousthings].” SeeUnited Statewy. Hart, 933 F.2d 80, 83 (1st

Cir. 1991) QuotingUnited States. Wright, 573 F.2d 681, 684 (1st Cir. 1978)).
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As to Gonzalez’s complaint that his attorney did not secure him a plea agredathent w
a binding sentencing recommendatioizonzalez ignores the fact that atype plea
agreementdoes not simply spring into existence based on an attorney’s \siigsower.
Instead, not only must the Government sign onto the agreement, llisttiet court must
also“acquiesce][] . . . to be bound by its stipulationklhited Statey. Caramadre 807 F.3d
359, 360 n.2 (1st Cir. 2015%ee alsoFed. R. Civ. P. 11(c)(3)(A). &8, as we declared
approximately seven months before the plea agreement here was entepged“Ant
recommendation as to sentencing is precisely-tHaatecommendation, and we advise the
bar not to expect thatve will rubberstamp all kinds of plehargainedissues and
recommendations to finalize criminal cases&lnited Statew. SevillaOyola 854 FSupp.2d
164, 173 (D.P.R. 2012) (JAF). Moreover, we declared that the practice Vjdi¢terneys
set the sentendand]the judge endorses.it .is anabdication of sentencing responsibility
and something we are not ready to”’dold. Under these circumstances, the fact that
Gonzalez’s counselid notgethim a Gtype agreement was nat all deficient.

Accordingly, he courtDISMISSES on the meritswithout holding an evidentiary
hearing,the habeagetition filed under ECF No. hecause it is plain th&onzalezis not
entitled to relief on the merits. Rule 4(b) of the Rules Governing Section 2255iC &ses
United States District Courts (201 &ee alsdMloreno-Espadar. United States666 F.3d 60,

66 (1st Cir. 2012) “Federal habeas is not an ordinary eworrecting wrif” but “an
extraordinary remedy, regularly sought but lesgularly grantedprotecting fundamental
federal rights by corréimg certain important abuses which everyday legal mechanisms have
failed to prevent Nadwornyv. Fair, 872 F.2d 1093, 1096 (1st Cir. 1989Here the

petition raisd a few gardenvariety erros that turnout to be no error at all. For decades,
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“floods of stale, frivolous and repetitious petitighave]inundat¢d] the docket of th lower

courts,”yet wecontinue to search for “theccasional meritorious application . buried ina

flood of worthless one’s Brownv. Allen, 344 U.S. 443, 5387 (1953). Thiswas not one of
them.

When entering a final order adverse to a habeas petitioner under 28 U.S.G, § 225

the court must determine whether the petitioner warranestdicate of appealability. Rule
11(a) of the Rules Governing Section 225&ses in the United States District Courts. The
court may issue a certificate only upon “a substantial showing of the denial of a
constitutional right.” 28 U.S.G 2253(c)(2)see alsalenningsv. Stephens135 S. Ct. 793,
802 (2015). No such showing has been made here. Thus, the court will nGgnaateza
certificate. He may still seek one directly from the Figstcuit under FederaRule of
Appellate Procedure 22)(1).

IT1SSO ORDERED.

San Juan, Puerto Ricihis 22ndday of January2016.

S/José Antonio Fusté
JOSE ANTONIO FUSTE
U. S. DISTRICT JUDGE




