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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF PUERTO RICO

YVETTE E. ROMERO-RAMIREZ,
Plaintiff,
V. Civil No. 15-1985 BIM)
COMMISSIONER OF SOCIAL SECURITY,

Defendant.

OPINION AND ORDER

Yvette E. RomerdRamirez(* Romero”)seeks reviewf the Commissionés determination
that she is not disabled or entitled to benefits under the Social Securi{tyasty), 42 U.S.C. §
423, as amended, amasks for judgment to be reversed and an order awarding disability benefits
(Docket N&. 1, 20. The Commissioner answered the complamd filed a memorandum of law
in support of her position(Docket N. 12, 26).This case is before me by consent of the parties.
(Docket Nos4-8). After careful review of the administrative record and the braaf file, the

Commissiones decision is vacated and remanded for proceedings consistent with this opinion.
STANDARD OF REVIEW

The courts review is limited to determining whether the Commissioner anddiegates
employed the proper legal standards and found facts upon the proper quantum of evMdesoe.
Pizarro v. Secretary of Health & Human Sees 76 F.3d 15, 16 (1st Cir. 1996).The
Commissionéss findings of fact are conclusive when supported by substantial evidence, 42 U.S.C.
8405(g), but arenot conclusive when derived by ignoring evidence, misapplying the law, or
judging matters entrusted to expertéguyen v. Chaterl72 F.3d 31, 35 (1st Cir. 199Drtiz v.
Secetary of Health & Human Sefges 955 F.2d 765, 769 (1st Cir. 1991)Substatial evidence
means more than a mere scintilldt means suclelevant evidence as a reasonable mind might
accept as adequate to support a conclusiovisiting Nurse Assciation Gregoria Auffant, Inc. v.
Thompson447 F.3d 68, 72 (1st Ci2009 (quoting Richardson v. Peralest02 U.S. 389, 401
(1971)). The court*must affirm the [Commissione] resolution, even if the record arguably
could justify a different conclusion, so long as it is supported by substantial evid&uokriguez
Pagéan v. Seetary of Health & Human Serses 819 F.2d 1, 3 (1st Cir. 1987).
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A claimant is disabled undenég Act if she is unabléto engage in any substantial gainful
activity by reason of any medically determinable physical or mental impatrwhich can be
expected to result in death or which has lasted or can be expected to lasirfon@oas period
of not less than 12 months42 U.S.C. $23(d)(1)(A). Under the statute, a claimant is unable to
engage in any substantial gainful activity wishe“is not only unable to dfher] previous work
but cannot, consideringis age, education, and work experience, engage in any other kind of
substantial gainful work which exists in the national econbnd2 U.S.C. $23(d)(2)(A). In
determining whether a claimant is disabled, all of the evidence in the recortheremisidered.
20 C.F.R. 8 404.1520(a)(3).

Generally, he Commissioner must employ a figeep evaluation process to decide whether
a claimant is disabled?0 C.F.R. § 404.152@ge Bowen v. Yucked82 U.S. 137, 14@2 (1987);
Goodermote v. Sestary of Health & Human Serges, 690 F.2d 567 (1st Cir. 1982 In step
one, the Commissioner determines whether the claimant is currently engatgdstantial
gainful activity” If so, the claimant is not disabled. 20 C.F.Rl03.1520(b).At step two, the
Commissioner determines whether the claimant has a medically severe impairroemtioation
of impairments20 C.F.R. 804.1520(c).If not, the disability claim is deniedAt step three, the
Commissioner must decide whether the clainsampairment is equivalent & specificlist of
impairments contained in the regulatipAppendix 1, which the Commissioner acknowledges are
SO severe as to preclude substantial gainful actidf.C.F.R. §04.1520(d); 20 C.F.R. § 404,
Subpt. P, App. 1.If the claimants impairment meets @quals one of the listed impairments, she
is conclwsively presumed to be disablelfl.not, the evaluation proceeds to floerth step, through
which the Administrative Law Jud@eALJ”) assesses the claimstesidual functional pacity*
(“RFC’) and determines whether the impairments preventkamant from doing the woihe
has performed in the padf.the claimant is able to perfornehprevious workshe is not disabled.
20 C.F.R. 8404.1520(e).If she cannot perform this work, the fifth and final step asks whether the
claimant is able to perform other work available in the national economy in viegr BHT, as
well asherage, €ucation, and work experiencdf the claimant cannot, theshe is entled to
disability benefits20 C.F.R. § 404.1520(f).

! Anindividual’s residual functional capacity is her ability to do physindlimental work activities
on a sustained basis despite limitations from her impairm2at€.F.R. § 404.1520(e) and 404.1545(a)(1).
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At steps one through four, the claimant has the burden of proving that she cannot return to
her former employment because of the alleged disabilBantiago v. Seetary of Health &
Human Sences 944 F.2d 1, 5 (1st Ci1991). Once a claimant has demonstrated a severe
impairment that prohibits return te@hprevious employment, the Commissioner has the burden
under step five to prove the existence of other jobs in the national economy thainatotan
perform. Ortiz v. Seretary of Health & Human Service890 F.2d 520, 524 (1st Cir. 1989).
Additionally, to be eligible for disability benefits, the claimant must demonstratbehdisability
existed prior to the expiration d¢fis insured status, orehn date last insured Cruz Rivera v.
Secetary of Health & Human Serees, 818 F.2d 96, 97 (1st Cir. 1986).

BACKGROUND

Romerowas born on January 18, 1964ranscript(“Tr.”) 308. She fas a high school
education and worked as atd entry clerk (senskilled, sedentary workand as amffice clerk
(semiskilled, light work) Romercaclaims to have beengdibled since November 6, 20@3leged
onset date) at 45 years of agele to musculoskeletal impairments resulting in cervical, dorsal,
and lumbarpain, and bilateral manipulative limitation due ermgaltunnel yndrome. Romero
applied for a period of disability and disability insurance benefits on July 7, 2tdlhsh met the
Social Security Administratios (“SSA") insured situs requirements on June 30, 2@date last
insured). She did not engage in substantial gainful activity during this pdnatd, 21, 25, 41-
42,78, 98, 212, 308, 315, 320.

Treating Physicians

Dr. Jose A. Acevedo

Dr. Jose A. Aceved@ Dr. Acevedd) reported treamg Rorrero beginning November 11,
2002, about twice a year, for high blood pressure, severe degenerative discadideaservical
spine, and major depression with panic attacks. Clinical signs included tendetnsds spasm
and weakness, impaired gbeeabnormal posture, reduced grip sensation, and anxiety. He
prescribed medicatiorend physical thepy. Visits from 2002 until 201@eneratedhandwritten
notes thatare mostly illegible, butdilow-up notes forvisits from 2011 through2013 show
contirued treatment with medications for degeneration of cervical intervertebral disc

2Romero was considered to be a younger individual (Tr. 25), and ¢fiifaye a younger person
(under age 50), we generally do not consider that your age will seriously yadtecability to adjust to
other work.” 20 C.F.R. 404.1563(c).
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displacement of thoracic intervertebral disc, lumbago, cervicalgia, fpigerhia, hypertensign
and insomnia.

In June2013,Dr. Acevedoreported to the SSA that Romerofsuéd fromsevere pain,
muscle spasm, tendernessgaknessimpaired sleep, abnormal postusenificant limitation of
motion,reduced grip strength, anxiety, and depresstéer cervical and lumbar range of motion
was between 20% and 50% extension, flexion, rotation, and bendinBomeroalso suffered
from severeheadacheassociated witlmer cervical spingmpairments which causedhability to
concentrate, impaired sleep, exhaustion, mood changes, and mental confsidmeadaches
improvedwith medicationsnd resting in a quiet dark place.

Dr. AcevedoassessethatRomero could sit for 45 minuted a time, stand for one hour
and sit, stand, and walk for less thewo hours in areighthour workday.Romero needed to walk
around every 30 minutes fdrO minutes.Romercalsoneeded to shift positions at will from sitting,
standing, or walking, and take unscheduled breaks everginda-half totwo hoursto rest for at
least 30 minutes She could rarely lift less than 10ynds,turn her headight or left look up,
hold her head in a static position, twist, stoop, crouch, or climb ladders. She coultifn&@er
pounds or more, look downy @limb stairs. Romero could use her hands for manipulative
activities (grasp, turn, antwist objectsiand for fine manipulation for 30 minutefr. Acevedo
also assessed that Romisnpainwas severe enough to interf@@nstantly with heability to pay
attention and concentrain performingevensimplework tasks In his opinion, Romero could not
work. Tr. 21-22, 26-27, 465-540.

Dr. Jesus M. Nieves

The record contains treatment noéesl medication prescriptiofigr mental health issues
from sevenappointments between August 20ddMay 2013 withDr. Jesus M. Nieve§ Dr. J.
Nieves).Romerowent to all of her appointments accompanied by her mother, husband, or a friend.
Tr. 148-152, 459-464. Romero was referred to Dr. J. Nieves by Dr. Acevedo. Tr. 464.

During the first visit on August 21, 2012, Romero informedJDNieves that shetarted
sufferingfrom carpal tunnel syndrome in 2008, and later dews&trong back pain that kept
worsening. Her conditions depressed her. She could notsieeforgetful, andelt nervousand
irritated. Her son tolcher she constantly repeated things. JONieves noted that Romero looked
well-groomed and was oriented, cooperative, logical, coherent, and relevant. HemwaSect

depressed. Her recent and present memamne poor. Her judgment and introspection were
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appropriate. She did not have deliriums, hallucinations, or suicidal iBeak.Nieves diagnosed
major depression and prescribed medications. Tr. 152, 464.

On September 11, Di. Nieves noted that Romeseemed depressed and disorientgle
still felt paindespite of receiving physical therapfiRomero told Dr. Nieves that lse sometimes
felt like someone was calling herDr. J. Nieves again noted that Romero looked vgetiomed
and was oriented, cooperative, logical, coherent, and relevant. She did not have deliriums or
significant hallucinations. Her affect was depressed. Her recent memorypevaamd her past
memory had some gaps. Her judgment and introspection were appropriate. Tr. 151, 463.

On October 22, Romero felt bad because her surgeon told her she would need neck surgery.
The rest of that treatment note was cut out in the copy contained in the tranbcriiil, 463.
On December 5Romero felt ugly, fat, and useless. 3&k angrythat she could not exercise
because sheould hurt herself and because she had to depend economically on her family. She
felt physically sore. Her medication gave her relief but was hard odmeach. Dr. J. Nievess
assessment of her mahtonditiors on that dayasthe sames in the previous appointments, but
now he also found she had auditory and visual hallucinations. Tr. 150, 462.

On January 14, 2013, Romero was worried and nervous about an upbtacitsgrgery.
She felt permanent pain in her neck, legs, shoulders, and hands, but hoped her pain would improve
with the surgery. She stated being forgetful. She no longer saw things but continued to have
auditory hallucinations, like people arriving at her houBe. J. Nieves noted that Romero was
distracted, and that her short, recent, and past memory werelpab49-150, 461-462.

By March 12, Romero had already had surgarg she noted that it gave helief from
pain and numbness. She was sleeping better, and was calmer during thbalayh ahe would
get nervous when going out. Tr. 149, 461.

On May 14 Romero told DrJ. Nieves that she was not welbhe felt hand pain again and
that depressed her because she thought her hand condition would irppsbsergery. She
admitted that her legs felt better. She also claimed to forget everythingrapthmed of hearing
noises, sleeping very little, and having interrupted sleep. She would refusekeb®ut by her
family. Dr. J. Nieves notedhat Romero looked welgroomed and was oriented, cooperative,
logical, coherent, and relevant. She did not have delirarrasicidal ideg, but did have auditory
hallucinations. Her affect was depressed. s$tant,recent and pastmemory werepoor. Her

judgment and introspection were appropriate. Tr. 148, 460.
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State Insurance Fund Treatment

Starting in 2008Romero receivetteatmentunder the auspices of the State Insurance Fund
Corporation (“SIF’) for bilateral severe carpal tunnel syndrome, bilatémiosynovitis,
dorsolumbar degenerative disc diseaseSlialisc herniation, degenerative joint disease, cervical
disc herniation C5-C6, and cervical lumbar myosiiis.96-141, 364, 382, 408-440.

A cervical Magnetic Resonance ImagifitylRI”) test dated January 8, 2008 showed small
posterior herniation of the @56 discs and spondylosiShere was no evidence of central spinal
canal or neural foramina stenosig. 25, 440.

On October 21, 2009, Reero assessed her pain as a 3 on a scale of 1 @rlRovember
12, Romero informed a physical therapist that she felt no cervical or dorsal paiesand
paresthesian herhands. Shendependentlyexercisd, and her range of motion was full or near
full. Romero could independently stand and sit. She presented tenderness of the cervical area but
did not have significant postural deviation. Tr. 27, 527.

Cervical spine xays dated November 3, 2010 showeegenerative disc disease,
spondylosis, andncovertebral hypertrophgf the cervical spine, most marked between the C5
C6 vertebrae.It also showed mild rigkhdided curvature that could Ip@sitional or related to a
spasm. A lumbar xray showed mild straightening of the lumbar spirfteS1 dispaced narrowing
with endplate changesnd spondylosis. The sacroiliac joints were intact with left pelvic
phleboliths. Tr. 25, 389.

On January 25, 2011, an eleethagnostic examination revealed severe bilateral median
nerve entrapment across the catpahel. Romerods lower extremities were normalr. 25, 386,
391, 425.

Follow-up treatmentnotes some from Dr. Javier Sak&&vera from December 2010
February March,and July2011 and February and March 20ilicate thatphysical therapy
continued to be recommended for bdateralcarpal tunnel syndromeRomero expressed pain
during palpation of the bagckelt pain and numbness with limitation of movement in both hands
showed inflammatiom the cervical and lumbareg and vas prescribed medig¢ahs for the pain
and referred to occupational therap®uring this period, her reports on daily living activities
indicate that she increasingly needed help to perform personal groomimgsofeedingand
house choresHowever,Romero showed normal range of motion in the back and wi@&tsJuly

12, 2011, Romero showed lumbar pain and inflammati®eptember 2011 occupational therapy
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treatment notes reflect that Romero attended the appointment alone aedwitikutdifficulty.

The nurse did not observe inflammation on either hamdNovember 2011 andanuary and
February 2012Romero was observed arriving alone, oriented, andimglkithout difficulty.
Romeo presented inflammatioaf the cervicaland lumbarareaupon palpation and pain and
numbness in both hands, lahie assessed her pain asaif a scale of-IL0. She was adviseib

rest her hands. In November 2011, her wrisvement wa$imited andRome&o was ordered to
usewrists braces Therecordalsoshows that a hand surgeon evaluation was pendin@5-26,
97-100, 102-103, 10918, 125-128, 382-388, 410-419, 427-430.

Dr. Roberto Nevare§ Dr. Nevare¥), hand surgeon, reported on July 7, 2011 that Romero,
who is righthanded, complained of bilateral hand pain and numbness. A physical examination
revealed bilateral thenar weaknés$ no atrophyand some tenosynovitiathout triggeringn her
right hand. Anerve conduction study showed that Romero suffered from severe bilateral carpal
tunnel syndrome. Romero would be treated with wrist splinters, steroid injectiods, a
occupational therapy. Dr. Nevares assessed that Romero would most likely sequene Tr.

25, 382 421. On September 2, 2012, Nevaresopined again that Romero would most likely
require surgeryafter her cervical and lumbosacral discogenic disease was taken.caire2d,
4009.

On April 2, 2012, a lumbosacral MRI showed cenimgrvertebral disc herniation at L5
S1 with extruded fragment and concentric intervertebral disc bulges-la4 aBd L4L5. A
cervical MRI showed intervertebral disc desiccation with central intervattdisc herniation
producing mild central spinal nal stenosis at GE6 level. Tr. 26, 423-424.

Dr. Angela Manand"Dr. Manand), SIF neurologist, reviewed Roméso recordand
assessedn May 25, 2012that Romerts cervical history and physical examinations were
compatible with chwnic cervical and dordombar degenerative disease, cervical disc herniation
in the C5€6, severe bilateral CTS, and cerViaad lumbar myositisDr. Manana recommended
that Romerdollow up with the hand surgeon, and continue pitlysical therapy fothe lumbar
and cervicalarea and pain medications. Dr. Manana also referred Rorteem@pain clinic
Despite allegations of disabling hand limitations, Dr. Manana noted that thiagrphysicians
noted only mild weakness in her upper extremitikemerds gait was normalTr. 441-446.

Dr. Hector Vargassoto (“Dr. H. Vargas), orthopedic surgeorgperated orRomeroon
January 25, 2013 for cervical spurs and radiculopathy. Tr. 27, 142ThB4ecord containsvo
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pages that ar®r. H. Vargass October 11, 201Bandwrittennotes indicating Romei® chief
complaint past medical treatment, location and radiation of pain, aggravating factgsg;gbh
examination findings, assessment, and plan. Unfortunately, the portionkasmitwriting are
illegible and 1, as a lay person, cannot interpret the markings in the physical examseatiion

Tr. 145146, 457458 His operation record is illegiblelr. 144, 456 A Hospitalde la Concepcion
discharge documemlated January 2&ates that Romero recoved and was prescribed Percocet.

Tr. 142, 454.

February 2013 progress notes indicate that Romero had severe difficulty wiihener
motor coordination (buttoning and unbuttoning), continued with numbness in her hands, had
strong difficulty in performing her personal grooming and feeding, and needed increased
assistance. Tr. 12728, 429430.

The record contains two reports of handgsuay by Dr. Oscar VarggsDr. O. Vargas) of
thelnstituto de Cirugia Plastica del Oeste, Inthe firstsurgerywas on July 23, 2013 for her left
hand. Tr. 542-543. Romero had right hand surgery performed on February 7, 2014. Tr. 209-210,
548.

Procedural History

Romero filed for disability insurance benefits on Jily2017] claiming disabilitydue to
carpal tunnel syndrome, pinched nerves, neck pain, and low backtaing November 6, 2009
She did not claim suffering from a mental conditidm. 19, 212, 308.

On July 26, 2011Romero stated in a disability report that lbdateral carpal tunnel
syndrome, pinched nerves, neck pain, and low back pain limited her ability to work. Tr. 318-323.
A SSA interviewer stated in a disability report that Romeas not observed havirdifficulty
standing, sitting, walking, using her hands,writing. Romero was alert, coherent, answered
guestions promptly, and had no difficulty concentrating or undetstg. Tr. 316317.

Romero reported in a function report dated August 14, 2011 that her daily routine included
going to the bathroom, brushing her teeth, taking a shaseparing meals aneéating, doing
house choregcook, clean, iron, do laundryisng the computer, watching television or reading
the newspapefeeding her petsand going to appointments at the $iFshopping She claimed
that before her conditions existed, she could bathe her pets, wash her car, and wash wineows
numbness angain she felt in her arms and hands affected her ability to sleep, dresshbath,

care for her hairgook and garden. She did not need to be reminded to take care of her personal
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needs and grooming, or to take her medications, or to do househdd Bloe was able to driye

go out alone, shop for groceries and clothary] take care of her financdder hobbies included

going to the beach once a week, reading daily for half an hour at most because her ngck woul
hurt, talking on the phone dailgnd spending time with others. She had no problem getting along
with family, friends, neighbors, or others. Stteeckmarkedthat herconditionsaffected her
ability to get up, squat, bend, stand, walk, and use her hadls.did not check the boxes for
mental limitations in memory, completing tasks, concentration, understanding, ifgjlow
instructions, and getting along with others. She did not have unusual behavior or feaisag Rea
positive thinking articles helped hieandle stressShe claimed that she felt pain and numbmess

her hands. She could lift fiveoundswalk for one hour before needing to stop and rest for 15
minutes,and could not reach, bend, or stand for too long. Walking gave her lower backpain.
slept with wrist braces as prescribed by a doctar22, 70-77, 324-331.

Dr. Alfredo PerezCanabak*“Dr. PereZ), consultative neurologist, examined Romero on
January 19, 2012 and diagnosed cervical myositis, low back pain, and carpal tunnel syndrome. Dr.
PereZound that she had head, neck, and back tenderness. Upon examination, she did not present
hand joint pain, tenderness, swelling, nodes, changes in pigmentation, contraetusesy S
changes, deformities or atrophy. She was able to grip, grasp, pinch, finger tap, fopose
button a shirt, pick up a coin, and write with both hands. The Tinel and Phalen Tests vtieee pos
for both hands, and the Babinski and Hoffman tests were negative. Her gait was noemal. H
shoulder range of mi@in was normal for forward elevation, abdwctj adduction, and internal
rotation, except foexternal rotatiorwhich was40 out of 90 degrees. As to her spine, flexion,
extension, and rotation were normal, except for flexion and extension of the lumbar vdgch
was a 60 out of 90 degreedder elbowwrist, finger, knee, hignd ankle range of movememére
normal. Her extemities and gait were normalr. 27, 392-402.

On February 2, 2012, Dr. Pedro Nievg®r. P. Nieves”), a norexamining medical
consultant(internist) for the Disability Determination ServicsDDS’), examined the medical
record finding that Romero had medically determinable impairments (carpal tumurbsye and
discogenic and degenerative disorders of the back) which could reasonably bedstqeaiduce
her pain or other symptoms but were nbthe intensity, persistence, and functionally limiting
effects claimed by Romero, specifically as to walkidy. P. Nievesassessed that Romero could

occasionally (cumulately 1/3 or less of an-Bour day) lift and/or carry 20 pounds, frequently
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(cumulatively more than 1/3 up to 2/3 of at@ur day) lift and/or carry 10 pounds, stand and/or
walk (with normal breaks) for about 6 hours, sit (with normal breaks) for aboutr§, inlimited
pushing and/or pulling (including operation of hand and/or foot controls), frequenthp cli
ramps/stairs, occasionally climb ladders/ropes/scaffolds, unlimitethidiat), occasionally stoop
(bend at the waist), frequently kneel, frequently crouch (bend at the knees), and oltgasama
Dr. P.Nieves also found that Romero had manipulative limitations. She could unlimitadty re
in any direction, including overhead, but was limited as to both hands in her ability to hanske (g
manipulation), finger (fine manipulation), and feel. She could frequently handle, finger and feel
with both hands. DP.Nieves found no visual, communicative, or environmental limitati@ns.
P.Nieves believed that Romehad the RFC to perform past relevant work. Tr. 215-218, 405.

Romeros claim was denied on February 3, 2012. Tr. 66-69, 219-226.

In a disability report dated Aprdl2, Romeraclaimed that her conditions had chang&dhe
felt a lot of pain from her neck to her lower back and in her legs. The pain in hextentesl to
her shoulders and arms, which would go numb. She lost strength in her hands and could not grip.
She could not spend too much time standing, sitting, or walking. She needed help gektumm bac
from bending over. Her neck would lock up frequently. Sbeldcnad perform repetitive
movements. She had difficulty showering, her hands and arms would go numb when trying to
wash her hair, and she needed help to wash her legs andSteetwas able togoform some
household chores when her conditions addwut needdto take frequent breaks because of the
pain. Tr. 342-347, 362.

In another function report dated May 1Rpmero stated that sheuwd not spend much
time on acomputer using the mouse and keybaartbe on the phone for an extended period of
time because her hands would hurt and go numb. She could no longer file, carry documents,
perform data entry, or stand, sit, or walk for too long. She would get bacarmhgould not bend.
She reported the same daily activity routine she had previously reportetjdedithat she could
notlift heavy objects, bend, walk, bathe the pets, wash the car or windowslilssvimafore, hold
objects for a long time, sleep wedlr exercise.She would do one house chore at a time. If she
vacuumed, she would rest for 20 minutes. Her husband would carry the hamper and she would
place clothes in the washer. Her husband would clean the bathroom and windows anldedo all t
yard wak. At night, she couldn sleep because she felt pain in her hand and neck and would

constantly toss and turwhile trying to finda comfortable position. Her conditions caused
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difficulty in bending, lifting her arms, and reaching when getting dressgta@hing.Shewould
feel pain when washing her haand could not use the blow dryer. She could shave but with
difficulty and pain. While eating, she could not hold anything for a long time and would drop her
utensils. She now claimed to need help or reminders to take her medicine, and wouldrplace he
medications in the kitchen so as to see them and not forget to take them. She could stlb drive
out alone, run errands, and manage her funds. She-otegkld that her conditions affected her
ability to get up, squat, bend, standalk, sit, kneel, and use her hands. She did not check the
boxes for mental limitations in memory, completing tasks, concentration, undemgtefntowing
instructions, and getting along with others. She could pagtain for as long as necessary, follow
written and spoken instructions, and get along with authashe did not have unusual behavior
or fears. Reading positive thinking articles helped her handle stress. grragtikeeping positive
helped her handle changes in routine. She is-hghtled. She claimed that she felt pain and
numbness in her hands. She coubik for half anhour before needing to stop and rest for 15
minutes, and could not reach, bend, or stand for too long. Walking gave hebémkegrain. She
slept with wrist braces as prescribed by a doctBhe now also had a collar or orthopedic
brace/splint. Tr. 86-93, 348-355.

Romeros request for reconsideration of denial of disability benefits was denied on July 2.
In her request, Romero stated not having additional evidence to submit. TF.HZ2denial state
that new evidence included surgery for carpal tunnel syndrome with good resuitsutwie
surgery for the other hand and back, but that there was no evidence that supported retision of t
prior decision. Tr. 221-222, 228-2341 note that there is conflicting evidence in the recortbas
the date of the hand surgesiyed in this denial notice. It appears ttia firsthand surgery took
place in 2013. Tr. 543.

On August 15, Romero described her right hand, neck shoulders, and back pain as
throbbing, burning, and acute. Stensistentlyexperienced paiall day Medicationshelpedbut
did not takethe painaway. Her pain would begin her hand and contindewards her arm, neck,
shoulder, back, lower back, and highe claimedhat her pairhadworsened during the last 12
months. Before it would come and go, but nbmcreased and was constai@he also claimed
that her medications offered little reliebhe would use hot pads, ice, and pain ointments, and her
husband would give her massag&amero now claimed that her ability to think and concentrate

changed because of her pangd that she would forget things a lot. Tr. 94-96, 357-359.
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Romero requeésd an administrative heariran August 16 (Tr. 236)and filed another
disability report on August 17, which contains the same allegations of painysidgbhimtations
as those she reported April 12. Tr. 362, 366.

A hearing before an ALJ was hetsh June 20, 2013Tr. 3766, 236246, 264. Alina
Jimenez d&urtanich, a vocational expgftVE”), testified. Tr.19, 4Q 262-263. The ALJ asked
the VE if a persomwith Romercs age, academic background, and previous yath the ability to
dolight work could perform Romets previous jobs. The ALJ specified that light waskdefined
in 20 CER. 8§ 404.1567(mequired the following: lift and/or carry 20 pounds occasionally and 10
pounds frequently; sit about 6 hours in ahdir workday; stand and/or walk about 6 hours in an
8-hour workday with no limitations pushing and/or pulling; frequently climb ramps or stairs;
frequently lean or crouch; occasionally stoop crawl occasionally climb ladders, ropes,
scaffolds;and frequent but not constant handling or fingering with both hartsVE answered
that such a person could not perfdRoamerds previous jobbecause they involved constant use
of her handsut could perform other light jobs in the national economy such as counter clerk,
accountinvestigator, and furniture rental consultamt. 44, 46-47.

Romerds attorney asked the VE if such a person as described in the Bydothetical
guestion, butvho additionally had marked limitation® perform fine and gross manipulation,
fingering, o feeling of skin receptors, could work. He defined marked as being able to perform
that taskless tharoccasionally, that is, for up to osieird of the tine. The VE answered thit
the person could occasionally use her hands to manipulate, finger, or feel, then she could work. If
she could use her hands less than occasionally, then there would be no jobsGauheel then
askedif such a person could work if stmad to alternate positions at will and could not tolerate
standing, sitting, or walking without interrupting production at least three times irhaure
because of the pain. The VE answered that she could not. Counssladahe VEvhether
such a person could work if she additionally hmadrked limitations in paying attention and
concentrating andlimited ability to tolerate criticism associated wghpervision (between one
third and twethirds of the time).The VE answered that sheuwd not. Counsel further asked if
such a person could work if she could only pay attention anckotnaé between a third and two
thirds of the time because of the pain she felt due to her physical conditions. EmswWéred
that she could not. Tr. 50-54.
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On December 27, 2013, the ALJ found that Romero was not disabled under sections 216(i)
and 223(d) of the Act since sheuld perform other work. Tr. 135. The ALJ sequentially found
that Romero:

(1) worked after her allegedisability onset date but her income did not rise to the level of
substantiafjainfu activity (Tr. 21);

(2) had severe impairments: degenerative disc disease and spondylosis of ita cerv
spine, uncovertebral hypertrophy of cervical sprain, lumbar mild straightezlatgd to muscle
spasms and spondylosis, and carpal tunnel syndfomzl);

(3) did not have an impairent or combination of impairments that met or medically
equaled the severity of an impairment listed in 20 C.F.R. Part 404, Subpart P, Adp&QIRFR
404.1520(d), 404.1525, and 404.15¢R) 23-24);

(4) could not perform past relevant work but retained the RFC to performnlagktas
defined in 20 CFR 404.1567(f)ft and carry20 poundsccasionallyand D pounddrequently
sit six hours in an eighhour workday; stand and/or walkh®urs in an eighbour workday; no
limitations pushing and/or pullindrequentlyclimb rampsor stairs frequently kneel or crouch;
occasiondy stoop orcrawl, occasiondy climb ladders, ropes, or scaffolds; and frequent but not
constant handling or fingering with both hands) and unskilled WariR4, 29-30; and

(5) could perform jobs in the national economy as peage, education, work experience,
and RFC, such as counter clerk, account investigator, and furniture rental constité@#). (

The ALJ afforded little weight to Dr. Nevareopinion that Romero would require surgery
in the future for her carpal tunnel syndrome because it was speculative and irnbmstst the
medical evidence in the reconglarticularly her admissions of mostly unrestricted daily activities
and a pain of 2 in a €ale of :10. The ALJ gave great weight to DP. Nievess assessment that
Romero could perform light workTr. 28.

The ALJ stated that she considered that the record showed mild restrictiohsiiies of
daily living, in social functioning, and in concentration, persistence, and pabeyawipisodes of
decompensationThe ALJfurther found that although Romero offered evidence of a diagnosis of
depressionthe“scantytreatment notésdid not evidence a mental impairment that lasted or was
expected to last for a continuous period of 12 months or that caused nmoneitiraal limitation
in her ability to perform @sic mental work activities and therefore was not a sawgpairment

The ALJgave Dr. Acevedas opinion little weighbecause that was not his area of expertise and
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his report was unsupported by treatment notes or clinical findings consistent witpthnd
limitationsand wasnconsistent with other substantelidence in the recordTr. 21-23.

On May 23, 2015, the Appeals Council denied Rongerequest for review of the Als)
decision, rendering it the final decision of the Commissioner.-3r3B1. The present complaint
followed. Docket No. 1.

DISCUSSION

This court must determine whether there is substantial evidence to stipp@&tJs
determination at step five in the sequential evaluation process contained in 20 C.F.R. § 404.1520
that based on Romémoage, education, work experience, and RFC, there was work in the national
economy that she could perform, thus rendering her not disafil@d the meaning of the Act.

In this case, the ALJ edl a VE to determine whether substantial gainful activity existed in the
national ecoamy that Romero could perform, and determined that Romero retained the RFC to
perform light unskilled work.

The ALJ is required to express a claimanimpairments in tens of workrelated functions
or mental activities, and a V& testimony is relevant to the inquiry insofar as the hypothetical
guestions posed by the ALJ to the VE accurately reflect the clasfanictional work capacity.
Arocho v. S€g of Health and ldman Service$70 F.2d 374, 375 (1st Cir. 1982). In other words,

a VEs testimony must be predicated on a supportable RFC assessB®es0 C.F.R. 8
4041520(g)(1).Romero argues thah determining her RFC, the ALJ erroneously substituted her
own opinion for the medical opinions in the record concerning her mental and muscuddskelet
impairments. Romero further contends that the ALJ did not deploy the correcstagaards
because the ALJ posed a hypothetical question to the VE that did nokirtlud her physical

and mental limitationsSee Mansd®izarro, 76 F.3d at 16 The Commissioner argues that there is
substantial evidence in the record to support the ®\décision thaRomerowas not entitled to
disability benefits and requests thia¢ tALJs decision be affirmed.

An RFC assessment ialtimately an administrative determination reserved to the
Commissionef. Cox v. Astrug 495 F.3d 614, 619 (8th Cir. 2007¢giting 20 C.F.R. 88
416.927(e)(2), 416.946). But becauss claimants RFC is a medical question, an A&J
assessment of it must be supported by some medical evidence of the ttaahaiby to function
in the workplacé. Id. And ordinarily, art'ALJ, as a I person, is not qualified to interpret raw

data in a medical recordMansoPizarro, 76 F.3d at 1750 when a claimant has sufficiently put
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her functional inability to perform her prior work in issue, the ALJ must mealsearelaimarits
capabilities, andto make that measurement, an exgeRFC evaluation is ordinarily essential
unless the extent of functional loss, and its effect on job performance, would benagvan to

a lay persort. Id. (quotingSantiagg 944 F.2d at 7). Indrder for a vocatinal expert's answer to

a hypothetical question to be relevant, the inputs into that hypothetical must correspond t
conclusions that are supported by the outputs from the medical autHoAneshq 670 F.2dat

375. Accordingly, the ALJ must both clafy the outputs (deciding what testimony will be credited
and resolving ambiguities), and accurately transmit the clarified outpug exgert in the form of
assumptions. Id. Also, when determining which woilelated limitations to include in the
hypothetical question, the ALJ must: (1) weigh the credibility of a clailsastbjective
complaints, and (2) determine what weight to assign the medical opinions assimesgeof
record. See20 C.F.R. 88 404.1527, 404.1529.

Romerospecifically argues the llowing:

1- The ALJ, as a lay person, could not interpret the medical evidence considdded by
Nevares and thereforid not understand the severity of the condition that led Dr.
Nevares to assess that she would likely require surgery for her carpaldymirome,
thus givinglittle weight toDr. Nevaress opinionwith no “good reasoristo discardt
from the hypothetical question

2- The ALJ erred in giving little weight to Dr. Acevedo’s opinion regardingrhental
healthand offering no “good reasons” fdisregarding his opinion. The ALJ explained
in her opinion that she gave little weight to Dr. Acevedo’s opinion begayshiatry
was not his area of expertise and because his report was unsupported by treatment not
and the limitations he reported were inconsistent with his own clinical findirgys an
other evidence in the record.

3- The ALJ should not have discarded Br.Vargass operation notes because they were
illegible, and should have instead further developed the record by requesting a
transcript of DrH. Vargass notes sthat the ALJ and the State Agency rexamining
consultants could properly consider all of the evidenaeaking an RFC assessment

4- The ALJ incorrectly discredited Romésallegations of pain and functional limitations

because Romero reported that she could take care of some of her personal needs.
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The regulations require an ALJ to carefully consider a medical ssuwp@ion about any
issue SSR 96bp, 1996 SSR LEXIS 2.In reviewing the evidence, the ALJ should giveore
weight to opinions from [a claimdsi treating sources, since these sources are likely to be the
medical professionals most able poovide a detailed, longitudinal picture of [a claimaht
medical impairment(s). 20 C.F.R. § 404.1527(c)(2)The opinion of a treating physician is
presumed to carry controlling weight as long as it is -sefiported by medicallgcceptable
clinical and laboratory diagnostic techniques and is not inconsistent with other substantiat@viden
in the record.ld.; SSR 962p, 1996 SSR LEXIS 9.

The ALJ did not give controlling weight to Dr. Nevares’s opinion, finding that the severity
of the restriions offered by Dr. Nevares were “conclusory, unexplained, unsupported and
inconsistent” with other SIF medical evidence, which is a valid reason to disconetliaal
assessment, if his opinion was weighed based on the factors set forth in 20 C.F.R. 8§#04.152
which include

(1) the examining relationship (more weight is given to the medical source who has
examined the claimant)

(2) the treatment relationsh{more weight is given ta treating source’opinionbecause
she/hecan provide a detailed, longitudinal picture of a claimant’s impairmentkiding the
lengthof the treatment relationship and the frequency of treatment, and the natuetemtdof
the treatment relationship

(3) the supportability of the treatingourcés opinion with relevant evidence such as
medical signs and laboratory findings

(4) the consistency of the treating source’s opinion tighrecord as a whqgland

(5) the area of specialty of the medical sourc#ering the opinion. 20 C.F.R. §
404.1527(c).

Here Romero wasongitudinallytreated under the auspices of the SIF starting in £6)08
carpal tunnel syndrome with medications and physical therapy to incresasenent and decrease
pain and numbness in her hands. Dr. Nevyarkand surgeonyas an attending physician for the
SIF and a specialist in the fieldo his record, in conjunction with the rest of the SIF record,
portrays a lengthy record of treatment for a conditi@at increased in pain and severityight
work, which includes sedentary work, requires good use of the hands and fingepefibivee

handfinger actions, and Dr. Nevares assessed that Romero could use her handspigiatieni
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activities and fine manipulation for 30 minutes. 20 C.F.R. § 404.1567(a) & (b); S$R 8here

is also cleaevidence on the record of left hand surdeyyanother docteiDr. Oscar Vargasne

month after the hearing before the ALJ was held but before thes Aletision came out, and of

right hand surgery six months after fivet surgery. To me, the above evidens&ongly suggests

that her hand conditions were more serious than reflected in the RFC assessmentt theed f
hypothetical question provided to the VE, and as such remand is warranted to further asses
Romeros hand limitations.

Also, Romero reported progressively needing more help to perform household chores and
take care of her personal needs because her hands would hurt and/or go numb. Romero argues
that her ability to take care of her personal needs and do some household chores showukl not se
as basis to discredit her physical and mental allegations because, astciondrvocational setting,
she may perform these tasks at her own pace and with help of others without thelesxigienc
production requirements having to be met. Her pain allegations add to my impressibe that t
issue of her hand conditions should be revisited.

With regards to Romero’s mental conditions, the ALJ found that the record contains a
diagnosis of depression, but that teeantytreatment notésdid not evidence a mental impairment
that lasted or was expected to last for a continuous period of 12 months or that caesgmor
minimal limitation in her ability to perform basic mental work activities and therefosenoga
sevee impairment. A claimant seeking disability benefits based upon mental illnessstablish
that it impedes hefrom performing the basic mental demands of competitive remunerative
unskilled work on a sustained basis, that is: (1) understand, carraraltlemember simple
instructions; (2) respond appropriately to supervision, coworker, and usual work situations; and
(3) deal with changes in a routine work settil@ytiz, 890 F.2d 520, 52@Lst Cir. 1989) quoting
SSR 8515). For a claimant to understand, carry out, and remember simple instructionsoip, any |
she must have the mental ability to remember very short and simple instructidribgaability
to maintain concentration and attention for extended pe(ithe approximately-Bour segments
between arrival and first break, lunch, second break, and depdrt8&X's Program Operations
Manual Systent*POMS’) DI 25020.010(B)(2)(a). “Concentration, persistence, or pace refers to
the ability to sustain focesl attention and concentration sufficiently long to permit the timely and
appropriate completion of tasks commonly found in work settings.” 20 C.F.R. Pt. 404, Subpt. P,
App. 1, 812.00(C)(3).



Romerov. Commissioner of Social Securjtivil No. 15-1985(BJM) 18

The ALJ noted that Dr. Acevedo was not a medical expert irnahkealth and that the
record did not support his RFC assessntiagit the pain was severe enough to interfere with her
ability to pay attention and concentrate in performing simple work tasks, and dhoist dissign
controlling weight to his opinion. Under 20 C.F.R. § 404.1527(c), the ALJ may assign less weight
to the opinion of a source who is not a specialist and whose opinion is not consistent with the
record as a wholeHowever, the record does contauidence ofreatment by Dr..Nieves, whit
the ALJ found to be “mostly unremarkable.”

Dr. J. Nieves'streatment recorglusRomero’sown allegations of being able take care
of some of her personal needs and perform some household cdwred,seem to establish that
she is impeded from performing unskilled woekcept for Dr.J. Nievess findings regarding
memory problems which hirgt Romero haing possibldimitations in herability to remember
very short and simple instructions. Even so, the record does not canyawidence oimental
examsor othermedical evidencéhat would suppora medical opinion ormemory impairment
and | therefore agree with the ALJ that tkeord does not contain evidence to support a finding
of amental impairment that would impede Romero from performing unskilled work.

Furthermore, nce the ALJ decides what weight to give a treating source, under the “good
reasons’requirement, she is required to include in the notice of determirfapmatific reasons
for the weight given to the treating source's medicadiop, supported by the evidence in the case
record, and must be sufficiently specific to make clear to any subsequemters/the weight the
adjudicator gave to the treating source's medical opinion and the reasonsvi@ighi’ SSR 96
2p. The ALIJmay reject a treating physician’s opinion when it is not supported by clevicince
or is inconsistent with other evidence in the record. 20 C.F.R. § 404.1527/1)§2)y. Comm’r
Soc. Sec’y70 F. App’x 595, 598 (1st Cir. 2003). The ALJ’s decigiontains a lengthy summary
of the evidence she considered, which includes evidence of hand function evaluatieasity
sources (Dr. Acevedo, SIF, Dr. Nevares), the consultative neurologist Dr. Perez, Rridi®res,
the nonexamining medical consultant.consider the discussion of the evidence sufficient to give
the court notice of the weight given to Dr. Nevares’s and Dr. Acevedo’s opinion.

Additionally, as to Romero’s argument that the ALJ should have further developed the
record as to DrH. Vargas’s operation notes, while the ALJ has a duty to develop an adequate
record on which reasonable conclusions may be bassslHeggarty v. Sullivai®47 F.2d 990,

998 (1st Cir. 1991), in this case, although the surgical report is partly illedibie,is other post-



Romerov. Commissioner of Social Securjtivil No. 15-1985(BJM) 19
operative evidence that clarifies that Romero fully recovered fraraurgery. Romero has not
shed little light on what additional information might have been considered had.ihe#ched
out to Dr.H. Vargas.
CONCLUSION

For the foregoing reasons, the Commissioner’s decision is vacated, and tée isnat
remanded for further proceedings. Upon remand, the ALJ is free to consider atmynabdi
evidence deemed necessary to aideteanining whether Romers disdled. This ruling should
not be considered by the parties as an opiniahemltimate merits of Romero’s disability claim
upon remand.

ITI1SSO ORDERED.
In San Juan, Puerto Rico, this™@ay ofMarch 2017.

S/BruceJ. McGiverin
BRUCEJ.McGIVERIN
United States Magistrate Judge
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