Irizarry-Martinez v. Commissioner of Social Security Doc. 24

INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF PUERTO RICO

SANTOSL.IRIZARRY-MARTINEZ,
Plaintiff,
V.

Civil No. 15-2006(BIM)

COMMISSIONER OF SOCIAL
SECURITY,

Defendant

OPINION AND ORDER
Santos L. IrizarryMartinez (“Irizarry”) seeks review of the Comissioner’s

determination thale is not disabled or &tled to benefits under the Social Security Act
(“Act”), 42 U.S.C. 8 423, as amended. Docket Ndrizarry asks for an order to receive
disability benefitsor, in thealternativeto vacate tle decision made by the Commissioner
and emand the case forurther proceedingsDocket No. 19, “Pltf. Memo."The
CommissioneropposedDocket Na. 17, 23; “Deft. Memo. This case is before me on
consent of the partieBocket Nos. 68. After careful review of the administrative record

and the briefs on file, the Commissioner’s decisiohf§I RMED.
STANDARD OF REVIEW

The court’s review is limited to determinirvghether the Commissioner and his
delegates employed the proper legal standards and found facts upon the proper quantum of
evidenceMansoPizarro v. Sec’s of Health & Human Serv& F.3d 15, 16 (1st Cir. 1996).

The Commissioner’s findings of fact are conclusive when supported by substantia
evidence, 42 U.S.C. 45(g), but are not conclusive when derived by ignoring evidence,
misapplying the law, or judging matters entrusted to expegayen v. Chaterl72 F.3d

31, 35 (1st Cir. 19990rtiz v. Sec'sof Health & HumarServs, 955 F.2d 765, 769 (1st Cir.
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1991).“Substantial evidence means ‘more than a mere scintilla. It means such relevant
evidence as a reasonable mind might accept as adequate to support a coficlisiting
Nurse Ass’rGregoria Auffant, Inc. v. Thompso#47 F.3d 68, 72 (1st Cir. 200@)upting
Richardson v. Perales402 U.S. 389, 401 (1971))The court “must affirm the
[Commissioner’s] resolution, even if the record arguably could justify a relite
conclusion, so long as it is supported by substantidieeze.”’Rodriguez Pagan v. Sec’s
of Health & HumarServs, 819F.2d 1, 3 (st Cir.1987).

A claimart is disabled under the Act if he is unable “to engage in any substantial
gainful activity by reason of any medically determinable physical or mentairimmgra
which can be expected to result in death or which has lasted or can be expeetbto |
a catinuous period of not less than 12 months.” 42 U.S.@2Fd)(1)(A). Under the
statute, a claimant is unable to engage in any antist gainful activity when hés not
only unable to do [his] previous work but cannot, considering his age, education, and work
experience, engage in any other kind of substantial gainful work which exists in the
national economy.”42 U.S.C. &23(d)(2)(A). In determining whether a claimant is
disabled, all of the evidence in the record must be considered. 20 C.F.R. 8§ 4®)@p20

Generally, he Commissioner must employ a figgep evaluation process to decide
whether a claimant is disabled0 C.F.R. § 404.152@eeBowen v. Yuckeré82 U.S. 137,
14042 (1987);Goodermote v. Sec’s of Health & Human Ser&80 F.2d 567 (1st Cir.
1982). In step one, the Commissioner determines whether the claimant is currently
engaged in “substantial gainful activitylf’ so, the claimant is not disabled. 20 C.F.R.
8 404.1520(b). At step two, the Commissioner determines whethercthenant has a

medically severe impairment or combination of impairme2isC.F.R. §04.1520(c)If
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not, he disability claim isdenied At step three, the Commissioner must decide whether
the claimant’s impairment is equivalent to a specific list of impairments contained in the
regulations’ Appendix 1, which the Commissioner acknowledges are so severe as to
preclude substantial gainful activitg0 C.F.R. $104.1520(d); 20 C.F.R. § 404, Subpt. P,
App. 1.If the claimant’s impairmat meets or equals erof the listed impairments, e
conclwively presumed to be disabldfinot, the evaluation proceeds to the fourth step,
through which the Administrative Law Judge (“ALJ”) assesses thenafdis residual
fundtional capacity (“RFC”) and determines whether the impairments prevest th
claimant from doing the worke has performed in the pa#tthe claimant is able to
perform hispreviows work, he is not disabled. 20 C.F.R4®4.1520(e)If he cannot
perform his work, the fifth and final step asks whether the claimant is able to perform other
work available in the@ational economy in view of his RFC, as well asdgs, eucation,

and work experience. If the claimant cannot, themshenttled to disability kenefits.20
C.F.R. § 404.1520).

At steps one through four, the claimant has the burden of proving that he cannot
return to hisformer employment because of the alleged disabil@gntiago v. Sec’s of
Health & Human Servs944 F.2d 1, 5 (1st Cir. 1991)nce a claimant has demonstrated
a severe impairent that prohibits return to hpevious employment, the Commissioner
has the burden under step five to prove the existence of other jobs in the national economy
that the clanant can performQOrtiz, 890 F.2dat 524 Additionally, to be eligible for

disability benefits, the claimant must demonstrate tigtisability existed prior to the

! An individual’s resdual functional capacity is hability to do physical and mental work
activities on a sustaineddia despite limitations from himpairments. 20 C.F.R. 88 404.1520(e),
404.154%a)(1).
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expirdion of his insured status, or hdaite last insuredCruz Rivera v. Sec’s of Health &

Human Servs818 F.2d 9697 (1st Cir. 1986).

BACKGROUND

Irizarry was borron April 4, 1966. (Transcript (“Tr.”27). Hehas a high school
educaion, does not speak Englisimdworked as a mold carpenter and combination welder
(both mediumsskilled work requiring medium exertip from 1987 to September 9, 2007
Tr. 26, 27, 61 He claims to have been disabled siGaeptember 9, 200al{eged onset
datg at 41 years of agbéecause he injured hghoulder at workwhile lifting a heavy
weight Tr. 25, 40, 41. i@ last met the Soci&8ecurity Administration’s (“SSA insured
status equirements on December 31, 2@date last insurgdTr. 18. He did not engage in
substantial gainful activity from hiSeptembef8, 2007 to December 32011 Tr. 17.

Irizarry applied for disability benefits on March 2D11.Docket No. 1He claimed
that he is disabled because his shoulder conglisise fom causing him paimgauses
sleep apnea. Tr. 388.Additionally, heclaims thathese conditiongn combination with
his older conditions of diabetes and high blood pressure, render him unable torwork
prepare foodTr. 37, 348. Heclaimsthat he needs help to sit, get,ugnd clea himself
when using the toilethat his wife needs to remind him to groom himself and take his
medicine, that he can no longer help his wife with house shibig he has lost interest in
leaving his house because of the pain, that he does not go outtédries can no longer
handle his financeghat he can no longer finish watching television shows or movies due
to lack of concemation andthat he cannot lift anything. T348-351. Additionally, Irizarry

statesthat he cannot walk more than five minutsis,for nore than 15 minutes, kneel,
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squat, reach things, follow written or spoken instruction$otat objects with his hands
Tr. 356-65.

Irizarry’s applicationwas denied, both initially and on reconsideratiom.51-54,
243-47 He requested a hearing before an ALJ, which was held September 26, 2013. Tr.
12-33.The ALJ heard testimony from Irizarnwho was represented by coung®l Ariel
Cintron Antommarchi (“Dr. Cintron’))and a vocational expert (“VE"Tr. 36-50. Irizarry
testified that his “pain [was] intenseh his shoulders, backand waist. Tr. 3@7.
Additionally, he testified that he was on medication for the ,pdnat injections were
administered when the “pain was too strdrigat he is on medication for diabetes and
high blood pressure, that he has trouble slegpindthat heis seeing apsychiatrist for
emotianal problemsand receivingnedication Tr. 3738. Finally, Irizarry testified that he
is not able to raise his arms abaveertain height and that hisaors could not perform
surgeryon his affected areas becausdéis high blood presure. Tr. 4142.

TheALJ posed a hypothetical questitmthe VE
[A] young person with a high school and a medium skilled vocational
profile who hagertain following limitations: He can’t do heavy or medium
work, he has to do light work. He has to alternate positions between sitting
and standing up every 2 hours while he performs his duties. He can't be
involved in activities that involve environmental hazards such as height,
moving machinery, driving vehiclemnd the job must be unskilled, simple

and repetitive. Could you indicate the approximate number ofxising

in Puerto Rico’s economy and local economy in the southern area of Puerto

Rico under this hypothesis?

The VE responded that, based on the hypotheticgleraoncould perform three
jobs: (1) printed iecuit board pe-assembler; (25ubassemblerelectrical @cessoriesand

(3) electrical acesories asemblerlrizarry’s counsethenaskedhe VEwhether the three

jobs above could beepformed (1) by a persomho “has a rupture of [the] supraspinatu
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tendon”; (2) by a persatwho required urgergurgery repairiace 2007”; (3) by a person
who*“[is] under the effects of any kind of narcotic that makes them lose their corizentra

— [i]n combination with— medication [that] is required for . pain”; or (4) by a person
who'is suffering from sleepnea and a condition like a pain that won't let [him] rest
properly.” Tr. 48-49. The VE responded in the negative to all four questions, and testified
that these jobs redre that a person maintain his arm in the same position for long periods
of time. Tr. 48.

In December 2013, the ALJ determined that Irizarry wagisabled, finding at
step fivethat he couldperform light “simpe repetitive, unskilled work’that exists in
significant number# the national economy. Tr. 298.Irizarry appealed thatecision to
the Appeals Council. Tr-81. The Appeals Council denied review in June 2015, rendering
the ALJ’s decision the final agency decision of the Commissioner. Tr. 1-7.

Evidence ofMusculoskeletal Impairment

The record contains evidence that relates to hysamusculoskeletal impairments.
There are notesnedical prescriptionsand MRIresults submitted by Dr. Elba Velazquez
(“Dr. Velazquez”). Tr.405-39, 50211, 53235, 57273, 587. In October 2007, Dr.
Velazquez interpreted labs, notitigat two tendonsrém Irizarry’s right shoulderwere
ripped. Tr. 1271t was her medical opinion that Irizarry “is not able to work” and “is not
able to realize any jobFurthermorelrizarry reported on different occasions that he had
strong back and arm paifr. 103, 107, 18, 117, 120. Around this timeand per Dr.
Velazquez's instruction, lIrizarry was referred to Dr. Remy RodrigueamBs (“Dr.
Rodriguez”)for MRIs on both shoulders. Tr. 572-73e testsevealedhat Irizarry’s left

shoulder had no rotator cuff tears hatla degenerativedtromioclavicular joint [oange]
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with some impingement,saaibacromial spur and resulting tendinosis of the supraspinatus.”
Tr. 570. Irizarry’s right shoulder MRI revealed the same results as theéh&efidsr, in
addition to a “small utersurface tear of the rotator cuff irnts@m with the greater tubercle.”

Tr. 571.

Irizarry was also referred to @bhe MRI Center to conduct MRIzn his cervical
spine and lumbosacrapise. Tr. 57477. The cervical spine test was reviewed by Dr.
Rodriguez and revealed that his cervical spine had an “endplate hypertrophy and apparent
thickness calcified posterior spin@ingitudinal ligaments at G6,” moderate “cervical
spinal canal stenosisand discherniationat “C6-7” and “C45.” Tr. 584 The lumbaacral
spine MRI revealed that there was no indication of “spondylosis,” “pistrusion,”
“spinal denosis,” or “facet joint degeneration.” Tr. 576.

Irizarry wasalsoreferredto Dr. George P. Fah€tDr. Fahed”)for an examiation.

Tr. 57880. His opnion was that“pain limitations, ongoing severe OSA and lack of
response to medical therapwill restrain Irizarryfrom being able to work and gain a
meaningful salary. Tr. 579.

Dr. Mayra Vera Ramirez’s diagnosis (“Dr. Vera”) found that aside from acatrv
muscle spasm, lIrizarry was alert, oriented in place and twae,full five-out-offive
strength inhis upper and lower extremities, had normal dagtgno dysmetria, andhad
normal forward elevation and abduction movem&nt456-59.Dr. Vera fourd however,
that Irizarry hada cervical musclepasmand a right shouldeslightly lower than théeft.

Tr. 45758. Additionally, Dr. Vera reported that Irizarry had an unspecified dieoylain

and requirecnorthopedic evaluation. Tr. 459.
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Dr. Figueroa Florenting‘Dr. Florentino”), a norexamining consultanteviewed
Irizarry’s record and determinée could occasionally lift 20 pounds and frequently lift 10
pounds. Tr. 236. He found that Irizacguld standwalk, andsit for periods of six hours.
Tr. 236. Dr. Florentino also found Irizarry could frequently climb ramps or stairs)degla
and stomp, andccasionallycould climbladders, kneel, crouch, and crawl. Tr. 236.

On two separate occasionshenlIrizarry was bang evaluatedby Dr. Perez Roig
from the State Insurancé&und Corporation, the nurseibsrvationsstate that his pan
“increasedvhendeeping” andhathewasorientedabou the importance dfis medication
because he haabt taken his hypertensiormedicationthatday. Tr. 213-H4. Irizarry was
alsoevaluatedby Dr. Chacon who concluded thdtis right shouldethasimpingementand
osteoarthritisvith no evidenc®f arotatorcuff tear orbursitis. Tr. 588
Other Physical Evidence

The record also includewidence regarding an echocardiogramd stress tedDr.
Angie M. Rosado Droz’s (“Dr. Rosado”) diagnoses on these testststéligzarry hadno
renal or aorta problems, but suffers from mild hypertension. Te-192. Her medical
opinion stated that Irizarry “can’t do extreme force” and “is [unable] to do workysiqai
activities.”

Mental Impairment

The record contains evidence pertaining to Irizarry’s mentahimment. Irizarry
received a psychiatric evaluation from APS Clinics of Puerto RA&BS”) stating that he
was sad, depresseanxious, tired, and angry due to unemployment. Tr. 140. Additionally,
he had various followp visits at APS and the results were that:h@ )vas depressed in

some and @am in others; (2) he haadequate sleep in some and inadequmeatehes, (3)
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he dways went aloa to appointments; (4) he had adequate libido, appetite, judgemént,
appearance, anglas alertmost of the time; and (5) hveasnever categorized as a suicide
or homicide risk. T 31+40, 480-87.

Irizarry was also evaluated by consilting psychiatrist,Dr. Efren Mangual
Cordero (“Dr. Mangual”) Tr. 146-51. Dr. Mangual'sdiagnosis stated thatizarry had
“moderate major depressiontiigh blood pressure, “diabetes mellitus,” and shoulder
problems put that the prognosis of “his mentainditionis reserved Tr. 150. He opined
thatlrizarry’s orientation wagjood, lut that his short terrand remotenemory wagpartial,
and that his recent memory wasor. Tr. 149Dr. Mangual determined that Irizarry is able
to “assume total responsilbyliin regads to himself and his financ[es].” Tr. 150.

Dr. Luis Umpierre (“Dr. Umpierre”), a norexamining consultant, reviewed
Irizarry’s record and determindbat hecould understand, rememband carry out simple
instructions. Tr. 233Dr. Umpierre faind that Irizarry coulemaintainconcentration for a
period of two hours, work near othevghout distracting thenmaintain a rouhe without
special supervision, use judgement to make simple decisions, complete a workday and
workweek without interruptions from psychological symptomearform his work at a
regular paceand deal with changes in a routine work setting. Tr. 233.

ALJ’s Findings

The ALJ found at stepne that Irizarry had not engaged in substantial gainful
activity sinceSeptember 18, 200@ndat step two, that heuffered from various “severe”
impairmentsjncluding hypertension,yperlipidemia, diabetes mellitus, degenerative disc

disease in the cervical and lumbar spered a major depressive disorder. Tr. 20. On the
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other handthe ALJfound that Irizarry’s “ep apneals not a “medically determinable
impairment” and gave little weight for. Fahed’s diagnosis. Tr. 20.

At step hree, the ALJ found that Irizarry’s impairment did not meet or equal the
severity of one of the listed impairments in the regulations’ Appendix 1.-R22The ALJ
proceeded to stepdir, where he determinddzarry’s RFCallowed him to “perform light
work as defined by 20 CFR 8404.1567(b)thwthe following limitations: [h¢ has to
alternate positions betwa sitting and standing every 2 hours. He is limited to perform[ing]
simple, repetitive and unskilled work[, and] he needs to avoid environmental hazards such
as driving vehicles, moving machinery and heights.” Tr. 22. In light of this RFC
assessment, thd_J determinedhat Irizarry could not perform higrevious occupations.

Tr. 26-27.

At step fve, the ALJ determined that Irizarry was not disabled, finding that he could
perform light work as “Printed Circuit Board Passembler,”Sub-AssemblerElectrical
Accessories” or “Electrical Accesries Assembler— all of which exist in significant
numbers within the national ecamy. Tr. 2728. The ALJ determined thaster considering
Irizarry’s age, education, work experienaad RFC, as well as the testimahg VE gave
in response to a hypothetical question posed by the ALJ. Tr. 27-28.

The ALJ’s findings at step one andree are not challenged. However,
Irizarry charges thaat step two the ALJ erred not finding that hishoulder condition
was a severgnpairment Additionally, Irizarry claimsthe ALJ made m RFC assessment
at Step Four that deviated from, and was unsupported by, the medical opinions in the
record, ignoregbrobative ewlence relating to his menthdmusculoskeletal impairments

anderroneously found Irizarry not crediblee further assrts that these errowrsfected the
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hypotheti@al question posed to the VE at steef The Gmmissioner maintains that the
ALJ’s decision was supported by substantial evidence, anttitaaty’s complaint should
be dismissed with costs for judgement under 42 U.S.C. § 405(g). Docket No. 23.
DISCUSSION
Shoulder condition impairment at step two

Irizarry first argues that the ALJ erred and violated SSRBP@®Yy not conducting
the required “asses@&nt of the functionally limiting effects of [the] impairment(s) on [his]
ability to do basic work activities.SSR 963p, 1996 WL 374181at*1 (July 2, 1996)
However,theALJ found that Irizarry had a medical impairment in his shoulder that would
limit his ability to perform basic work functions. Tr. -24. The court must determine
whether there is substant@lidencea supporthe ALJ's determination at stewa in the
sequential evaluation process.

Here, &hough the ALJ did not discuss this impairment in step twaonsidered
it in his determinatiorof Irizarry’'s RFC.Therefore, the ALJ consistently followed 20
C.F.R. 8404.1545, which states that if a person imase than one impairmerihe ALJ is
required to consider all the medically determinable impairments including te¢latare
not “severe” in order to determine that person’s RKC.Thus, any error the ALJ
commited byoverlookinglrizarry’s shoulder condition in step two was harmless and does
not constitute a reversible err@eeCarpenter v. Astrue537 F.3d 1264,1266 (fOCir.
2008) (errorcommittedby the ALJ during the severity analysis became harmless when he
found no basis for the application at step two and continued to the next step of the
evaluation);Coe v. ColvinNo. CV 1530037MGM, 2016 WL 3350995, at *5 (D. Mass.

June 15, 2016{errors committed in step two are harmless whermthk considers the
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impairment through the required evaluation process to determine theMR¥f€2),v. Astrue
2011 WL 6132547, at *4 (D. Mass. Dec. 7, 20{itthe ALJ considers all the severe and
nonsevee symptoms when assessing ttemiiff's RFC, then any error comitted in step
two was harmless).

1. Residual Functional Capacity

Irizarrynextcontends that in determining his RFC, the ALJ erroneously substituted
his own opinion for the medical opinions in the rec@oncerning hismental and
musculoskketal impairments. An RFC assessmaeist “ultimately an administrative
determination reserved to the Commissidn@ox v. Astrug495 F.3d 614, 619 (& Cir.
2007) (citing 20 C.F.R. 816.946)But becaused claimant’s RFC is a medical question,
an ALJ’sassessment of it must be supported by some medical evidence of the claimant’s
ability to function in the workplacefd. And ordinarily, an “ALJ, as a lay person is not
gualified to interpret rawata in a medical recordMansoPizarro, 76 F.3dat17. Sowhen
“a claimant has sufficiently put [his] functional inability to perform [hisbpwork in
issue, the ALJ must measure the claimant’s capabikinel ‘to make that measuremeart
expert’s RFC evaluation is ordinarily essential unless the extent of furldbesaand its
effect on job performance, would be apparent even to a lay perbriduotingSantiago
944 F.2d at 7).

Social Security regulationgquirethe ALJ to express a claimant’s impairment in
terms of workrelated functions or mentacttivities, and &E’s testimony is relevant to the
inquiry insofar as the hypothetical questions posed by the ALJ to the VE abcretieet
the claimant’s functional work capaci#rocho v. Seég of Health and Human Sery€70

F.2d 374, 3751st Cir. 1982) “The ALJ [is] entitled to credit the vocational expert’'s
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testimony as long as there [is] substantial evidence in the record to supporctiidas
of [the] impairments given in the ALJ's hypothetical to the voceticexpert. Berrios
Lopez v. Sec’y of Health & Human Sengb1 F.2d 427, 429 (1st Cir. 1991). In other
words, a VE’s testimony must be predicated on a supportable RFC assesSee2q.
C.F.R. 8404.1520(g)(1). Additionallyye ALI“must consider fidings and other opinions
of State agency medical and psychological consultants and other programapiysic
psychologists, and other medical specialists as opinion evidence,’t éxcépe ultimate
determination about disabilit20 C.F.R. 8§ 404.1527(e}2).

The ALJ was entitled to rely on the jobs identified by the VE only if the ltraita
in the hypothetical gestion accurately depicted Irizarry’s actual woekated limitations.
Arochq 670 F.2d at 375. When determining which woglated limitaions to include in
the hypothetical questions, the ALJ must: (1) weigh the credibility of inatd's
subjective complaints, and (2) determine what weight to assign the medical opmions a
assessments of recoee20 C.F.R. 88 404.1527 (medical assessments must be supported
by the medical record and evidence as a whole), 404.1529 (subjective complaints must be
supported by the medical evidence and record as a whole.)

A. Mental Impairment

Irizarry claims that ta ALJ erred in failing to factdnis mental limitatios into the
RFC assessmentDocket No. 19. The ALJ determined in the RFC that Irizarry “had
depression but remained alert, oriefifetbgical, calm,[and] well-groomedand with
adequate judgement, affect, insight and normal thought process.” TrTR&.ALJ's
deternination was very similato bothAPS and Dr.Mangual opinions, which shows that

he relied on their reports when making his RFC determination. The ALJ pointdtabut t
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Irizarry began his ambulatory treatment at APS several months after the application date.
Tr. 486. He also gives great weight to Dr. Mangual’s opinion “because it is consigtent
the diagnosis and clinical findings by APS.” Tr. 25. The ALJ’s overall cormiusas that
Irizarry’s major dpressve disorder stated by both psyahiic evaluatbns could medically
cause hislleged symptoms but not the “intensity, persistence and limiting effect” that
heargues. Tr. 25

A claimant seeking disability benefits based upon mental illness must estaélish th
it impedes him from performing the basic mental demands of competitive remunerative
unskilled work on a sustained basis, that is: (1) understand, carry out, and renerpleer s
instructions; (2) respond appropriately to supervision, coworker, and usual wotibsgua
and (3) deal with chayes in aroutine work settingOrtiz, 890 F.2d at 52¢quotingSSR
85-15). For a claimant to understand, carry out, and remember simple instructions in any
job, he must have the mental ability to remember very short and simple imstsyend
the “ability to mantain concentration and attention for extended periods (the approximately
2-hour segments between arrival and first break, lunch, second break, and dgparture
SSAs Program Operations Manual System (“POMS”) DI 25020.010(B)(Z2Heple
duties are thosthat can be done with little or no judgment and that can be learned on the
job in a short period ofre.20 C.F.R. 404.1568(a).

The record contains substantial medical andreglbrted evidence to support the
ALJ's RFC finding that lIrizarry’s alleged mental impairments are not as intense or
limitative as he presents thefirst, as noted above, both APS and Dr. Mangualeapin

their evaluations that Irizarry is alert and logical. Additionally, Drniglzal opined that
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Irizarry hadgood orientationgoncerration, andimmediate memoryand has the ability to
“assume total responsibility in regards to himself and his financial fundsl50r

Irizarry argues that the ALJ erred in failing to assess hisahenpairment in the
RFC by making reference to specific areas wHer. Umpiere, as a norexamining
consultantfor the DDS reportsthat Irizarry had some areas where he hatderate
limitations such as his ability to remember locations and wikek proceduresTr. 237
But, in this same repqrr. Umpierre states that Irizarr{l) has no significant limégtion
in understanding and remembering very short and simple instructidrgg2he ability to
“maintain concentration and attention for approximately two hour segments”; (3) has the
ability to “work in proximity to others without distracting thé&nand (4) “has the ability
to complete a workday without psychological symptoms and perform at a reguddr pac
Tr. 233, 239.

The ALJ “is free to resolve issues of credibility as to lay testimony or toseho
between properly submitted medical opiniériBalsamo v. Chaterl42 F.3d 75, 81 (2d
Cir. 1998) “[A] treating source’s opinion on the nature or severityrgfairmentss given
controlling weight if wellsupported by medically acceptable clinical teghes and
consistent with other substantial evidence in the rectddNelley v. ColvinNo. 151871,
2016 WL 2941714, at *1 (1st Cir. Apr. 28, 2016) (citing 20 C.F.R. § 404.1527(c)()).
ALJ’s finding reveals that he made the determination as to érezarry’s functional
capacities by using APS’s, Dr. ManguadsdDr. Umpierre’smedical opiniosin his RFC
determination He reviewed the relatively good mi&l aspects that Irizarry’s evaluations
presentegsuch as his awareness, his ability to pernfsimple jols, andhis abilityto work

without psychological symptoms affecting his performance. Tr. Ba®ed on these
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medical opinionstheALJ was able taletermine that Irizarry had tloapacityto perform
simple, unskilled workand that these were caistent with theapplicableSocial Security
regulation SeeSSR96-9p,1996 WL 374185July 2, 1996)capacity tgperformunskilled
work involves “seeing, manipulating[,] understandirapd remembering simple
instructiors”).

B. Musculoskeletal Impairment

Irizarry next contends that the ALJfailed to considerhis upperextremities
limitationsin the RFC assessment ahehypothetical posed to the VEa 2012 and 2013,
Dr. Velazquez ordered Irizarry to undergo an MRIBothshoulders. Tr571-72. At this
time, he complained of “bilateral shoulder paiffir. 25. Irizarry had variousliagnostic
tessandMRIs done, which revealed that he hagbingement and osteoarthritis in his right
shoulder, but no rotator cuff tearloursitis Tr. 588. Theesultsalsorevealedhat lizarry
had pain when moving both shouldersr. 588 Additionally, Dr. Verareported that
Irizarry’s motor inspection was normalith a five-out-of-five strengthin his upper
extremities, normal forwd elevation normal hand functignand normal gait with the
exceptiorthat the right shoulder was lower than the left. Tr-88Finally, Dr. Florentino
found that Irizarry could occasionally lift 20 poundiequentlylift 10 pounds; that he
could frequent} climb stairs, balangeand storp; andthat he couldccasionally climb
ladders, kneel, crouch, and crawl. Tr. 236.

The ALJ ultimately found that the record did not justify Dr. VeleeZs opinion
that Irizarry was tinable to work’and that he could not “realize any jokfiding thatthis

opinion was conclusory becaus®r. Velazquez wanly involved with the primary
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maintenace of Irizarry’s health anldlecausehe didnhot support her opinion with “clinical
findings or abnormalities” that would impettearry from performing a jobTr.25.

Importantly, the ALJoes not interpret the results of Irizarry’s diagnostic tests and
MRIs on his own. Cf. Ferguson v. Schweikei765 F.2d 31, 37 (3rd Cir. 1985) (ALJ
substituted his own judgment for that of a physician by independently reviemihg
interpretingthe laboratory reports). Rather, thie] took the results ahediagnostic tes
the MRE, and Dr. Vera’s and Dr. Florentino’s opinionsito consideration wen
determining the RFC. élrecognized that Irizarry had pain when movingshiailders as
thereports suggest bilgarnedfrom the reportghat Irizarry did not have anpjury that
lessened the strength in his upper extremiiadhad normal movement in his hands
458-61 His RFCdeterminatiorwas more restrictive than Dr. Florentino’s opinion, which
suggests that the ALJ concluded that Irizarry was less capable of prejoceritain
activities and jobs. Tr. 2Zor this reason, the ALJ included certain limitatiamthe RFC,
but did not place as much importance as Irizarry wantethus, the ALJ's RFC
determination and Florentino’s medical opinion are consistent with the SSB 96
requirementsSeeSSR 96-9p SSR 96-9p, 1996 WL 374185 (July 2, 1996pne of the
capabilities required in unskilled work is to lift a maximum ofli(. In short the ALJ
was able to give the VEnanquiry thataccurately refleed Irizarry’s functional work
capacity.Arochq 670 F.2d at 375.

C. Irizarry’s credibility

Irizarry claims that thé\LJ erred inevaluatinghis credibility When credibility
issuesarise theALJ is “free to resolve [these] issues as to lay testinidglsamo 142 F.

3d at 81Thecourt will defer to the All's “evaluation of the claimastcredibility, provided
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that such determination is supported by good reason and substantial eViS8emte.v.
Colvin, 756 F. 3d 621, 625 (8th Cir. 2014).

In the present case, Irizarry argues that the ALJ erred in deterrhisingedbility
on three specific instancgd) thathe gave amconsistenstatementegading his driving
ability; (2) that he reportechcome in 2009, whehe allegety was disablegand (3 that
he gave an inconsett statement regarding msedicationsPItf. Memo.9-12.The ALJ
guestions Irizarrg credibilityregardinghese threemstancedy arguing (1) that he stated
in the administrative hearing Havent to work alongand “on his owri in 2009 (2) that
he first told his consultingsychiatristhis medication$[did] nothelp’ and afterward that
thesedid; and (3) that he alleged hmuld notdrive but admitted to his consulting
psychiatristhat he actually doe3r. 22-24, 43, 338.

The ALJ did not erregarding Irizary’s driving ability becauséne supported his
determinatiorby citing the twooccasionsn the report where Irizey first states that he
cannot drivebut thenadmitted to his consulting psychiatrist thatdues.SeeParteev.
Astrue 638 F. 3d 860, 863th Cir. 2011) én ALJ candiscredit aclaimant’'scredibility
when his determination is based on inconsistencies found in the evidEmeesbre, the
record supports the Als]ldetermination of Irizarrg inconsistent statements about his
driving ability.

On the other handh¢ALJ erred in the lagivo instances becauseingsinterpreted
the meaning of plaintiff’'s statements in the administrative headogt going to work
alone.Additionally, the ALJerred inhis interpretation that Irizarry’s allegations of side
effects and pain meant that the medication was working. Although, theALJ

misinterpreted Irizarrg statemerd, hiserrorsin these instances are harmlégs]n ALJ's
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erroris harmless where it is ‘inconsequential to the ultimate nondisability determihation
“Molina v. Astrue674 F.3d 1104, 1115 (9th Cir.2012) (citations omitted).

In sum,the ALJ’s findings towards Irizarry’s RFC are not inconsistent wittha!|
medical reports in the recards a resultlrizarry suffered no prejudice from the ALJ’s
errors and remanding this case fortlier elaboration would serve no additional purpose.
SeeRodriguezvalentin v. AstrueNo. CIV. 102234 BJM, 2012 WL 252560.P.R. June
29, 2012)(The ALJ’s error was harmless because his RFC determination was consistent
with claimant’'s past work stateants and the VE'’s description of claimant’'s vocational

profile).
CONCLUSION

For the foregoing reasons, the Commissioner’s decisidRriSRMED.
IT 1SSO ORDERED.
In San Juan, Puerto Rico, thisMday ofJanuary 2017

G Grwee I Mefiverin

BRUCEJ.McGIVERIN
United States Magistrate Judge




	Opinion and Order
	Standard of Review
	Background
	Conclusion

