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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF PUERTO RICO

MERCEDESTORRES-MEDINA,
Plaintiff,

V. Civil No. 15-2085(BIM)

DEPARTMENT OF THE ARMY, et al,
Defendants.

OPINION AND ORDER

Mercedes Torrededina(“ Torres), a civilian Armyemployee at Fort Buchandmrought
this action againghe United States, thBepartment of the Armyhe Secretary of the Army, John
McHugh (now Mark Esperjand several Army officersncludingFernando Fernandez Miranda,
Jose A Rivera, Miguel A. Isaatiaussenand Emibel Virella MelendeDocket No. 1.Torress
complaintallegedclaims under the Americans with Disabilities Act, 42 U.S.@2801et seq.,
the Rehabilitation Act, 29 U.S.C. § 7@l seqand Title VII,42 U.S.C. § 20008. Id. Specifically,
TorressTitle VII claim allegeghatthe defendantgiolated Title VII by retaliatingagainst her for
engaging in protected conduld. The court has since dismissed all claims againste¢endants
the United States, the Departmentle Army, FernandezRivera, Isaacand Virella. Docket No.
21. Onlythe Title VIl retaliation claim against the Secretary of the Army rem&uosket No. 20
The Secretarymow move for summay judgmentas to this claimPocket No. 56,and Torres
opposes. Docket No. 60he case is before me on consent ofpiagies.Docket No. 31.

For thefollowing reasonsthe Secretarg motionis DENIED in part andGRANTED in
part

SUMMARY JUDGMENT STANDARD

Summary judgment is appropriate when the movant shows “there is no genuine dispute as
to any material fact and the movant is entitled to judgment as a matter 'ofFkiv.R. Civ. P.
56(a). A dispute isgenuin€ only if it “is one that could be resolved in favor of either party.
Calero-Cerezo v. U.S. Dépof Justice 355 F.3d 6, 19 (1st Cir. 2004). A fact'material’only if

it “might affect the outcome of the suit under the governing lAnderson v. Liberty Lobby, Inc.
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477 U.S. 242, 248 (1986). Tmeoving party bears the initial burden ‘Ohforming the district
court of the basis for its motion, and identifying those porti@fishe record materialsvhich it

believes demonstrate the absénakea genuine dispute of material faCelotex Corp. VCatrett,

477 U.S. 317, 323 (1986).

The court does not act as trier of fact when reviewing the patiesissions and so cannot
“superimpose [its] own ideas of probability and likelihood (no matter how reasonable tlasse ide
may be) upoh conflicting evdence.Greenburg v. P.R. Mar. Shipping AutB35 F.2d 932, 936
(1st Cir. 1987). Rather, it musview the entire record in the light most hospitable to the party
opposing summary judgment, indulging all reasonable inferences in thdsdaxtgr’ Griggs-
Ryan v. Smitho04 F.2d 112, 115 (1st Cir. 1990). The court may not grant summary judgment
the evidence is such that a reasonable jury could return a verdict for the nonmovirig party.
Anderson477 U.S. at 248.

BACKGROUND

Except where otherwissoted, the following facts are drawn from the partiescal Rule
56! submissioné.

Torresis a Human Resources SpecialisiMission Support Commanglst MSC) at
Fort Buchanaywhich provides mission command to assigned units of the Army Resdtuerito
Rico and the U.S. Virgin Island®SF{ 1.In 2006, Torresfiled an Equal Employment Opportiy

(EEO)discrimination clan againstVirella, who isTorress former supervisoDSF{ 2;PSF{ 2

! Local Rule 56 is designed to “relieve the district court of any resptitystbiferret through the
record to discern whether any material fact is genuinely in dispgbkél'Capital Market Inv. v. Gonzalez-
Toro, 520 F.3d 58, 62 (1st Cir. 2008)requires a party moving fosummary judgment to accompany its
motion with a brief statement of facts, set forth in numbered paragraphs@puited by citations to the
record that the movant contends are uncontested and material. D.P.R.86i(b)R(e). Thegposing party
must admit, deny, or qualify those facts, with record support, patagnaparagraphd. 56(c), (e). The
opposing party may also present, in a separate section, additiaisalsietcforth in separate numbered
paragraphdd. 56(c).Litigants ignore the Local Rul@t their peril.”Mariani-Colén v. Dep’t of Homeland
Sec. ex rel. Chertqf611 F.3d 216, 219 (1st Cir. 2007).

2 Defendants’ Statement of Facts (“DSF”), Docket No. 58; Plaintiff's Set¢wf Facts (“PSF”),
Docket No. 61at 6-8; Plaintiff's Respons¢o DefendantsStatement of Facts®RSF”), Docket No. 61 at
1-6.
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Torresfiled a separateEO complaint againgsaac who is the representative for the Commanding
Generalin 2011. Docket No. 1 11 14, 40.

Rivera is the Assistant Chief of Staff for the 1st MSC, andéeameTorress new
supervisorin February 2013DSF 4. River testified that he learned ®brress prior EEO
complaint against Virella on April 18, 201RSF § 29;Docket No. 5& at31:15-21 But Torres
testified that Rivera became awarfeher EEO activity when he became her supervisor in 2013.
PSF 1; Docket No. 58-2at4:12-17.

According toTorres Rivera was nice to hebut his attitudehange once he became her
supervisor and learned of her EEO activity, at which gmnbecame aggressiaad loud DSF{

26; PSF1 1; PRSFY 29;Docket No. 58 at5:18-20; 820-22.Torress coworker, Elsa Cortes
testified that on two occasions she obserfRdera yelling atTorres after he became her
supervisorPSFY 9. This surprised Cortédbecause [Rivera had] never had that attitude with [her]
or with anybody that worked in [her] arédd.; Docket No. 612 at 17:1-8.According tothe
Secretaryhowever, Rivera change in attitude was due to his new role and responsibilities as
Torress supervisor and was unrelated to her EEO activity. DSF § 27 (citing D¥ak&82 at
9:9-11).And Rivera normally was dramatic and used facial expression when he taiidbdt] it

was his trademark DSF 1 30.

At some point in February 2013, Rivera séwrresreleasing soldiergpersonal medical
records to two noemployeesDSF  6; Docket No. 5& at32:17-33:31n Torress testimony,
she tacitly admitted to sharing personal information. Docket N@ &89:18-19 (“| was doing
it for so many yeary. When Rivera questionéelbrresabout this incident, she explained that she
was providing the records based on a Memorandum of Understanding (MOR)vera the
asked Isaathe representative for the Commanding Generdagther an MOU existed, bhe told
Rivera that there was no MODocket No. 58 at 33:4—6.Separatelyand presumably around the
same time as this incideirella notified Riverathat Torreswas blackmailing held. at33:12—

14.Rivera testified that anlbér employe@lsonotified him thafTorreswas threatening the other
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employeewith her lawyer.ld. at 33:15-17.In addition, Torres also testified that two people
complained about her use of obscene langudgat19:13-15.

According toRivera, Torress conduct concerning the divulging of personal records and
Virella’s separate complaint motivated him to reqliastinvestigation intdorresbecause of her
possible violations of Army policy and HIPAADocket No. 58 at33:10-14;DSF { 5.Rivera
submitted theequest td-ernandezawho wasthe Commander of theSIMSC at the time, in March
2013; Fernandethen appointe€aptainMaria N. Morreo as the investigator. Docket NoY %4
DSF 117, 8 There is o evidence that other employees in tReVISC were violating the same
policy, and Torres‘agreesthat it is reasonable for the Army to investigate when there is an
allegation that federahiv has been violatéd DSF {142, 43.

After the investigation, Morrero issued findings of impropri&$F I 8.BG Burgos, the
new Commander of the'MSC, then received notice of the investigation recommendafsis.
1912, 13. Burgos had no involvement in theestigation against Torresor didhehave any prior
awareness dahe investigation before becoming Commander. B%$E2, 13. Heacted solelyn
the conclusions that were providem him by Morrera PRSF{ 13. When Burgogeceived the
notice,heaccounted foforress years of service and performance, reduced the recommended ten
day suspension to five days, and signed the notice of proposed suspb&stdifi 12, 13,14.
TorresSabaterTorress thirdlevel supervisor who had no knowledge Tafrress prior EEO
activity at the time-subsequently deliverdtiis noticeof proposed suspensidon Torres DSF
9; Docket No. 5& at24:8-16. Torres was then suspended. B%H, 15.

In 2015, Torres brought thiGtle VIl actionagainstthe SecretaryDocket No. 1.Torres

contends that she was subjected to retaliation by Rivera, Isaac, ,\Welfeandez, and Burgos.

3 Torresobjectsto this statement of factlarifying that, per hetestimony,Rivera “started” not
“requested’the investigation. PRST 5 But Rivera’s testimonexplains that a request to investigate is
submitted to the Commanding General who subsequently decides whether or ndiate the
investigation. Docket No. 58 at 32:1615. Regardles4,is clearthatRivera’s “request” begathe process.

4 The Hedth Insurance Portability and Accountability Act of 1996 (“HIPAA”), Pub. L. No.-104
191, 110 Stat. 1936 (1996).
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DSF{ 20.The Secretarpow movesfor summary judgment oforressTitle VI retaliation claim.
Docket No. 56.
DISCUSSION

To establish g@rima faciecaseof Title VIl retaliation a plaintiff mustshow (1) that she
engaged in protecteattivity under Title VII; (2)that she suffered an adverse employment gction
and (3)that there was a causal connection leetmthe adverse action arlde protected activity.
SeeFantini v. Salem State College57 F. 3d 22, 32 (1st Cir. @9); Calero-Cerezo v. U.S. Dept.
of Justice 355 F.3d 6, 25 (1st Cir. 2004).

The causation elemerimust be proved according to traditionptinciples of butfor
causation, not the lessened causatiori testdiscrimination claimsUniv. of Texas Sw. Med. Ctr.
V. Nassar570 U.S. 338, 360 (2013). That‘ishe plaintiff must establish that ncasonable jury
could conclude [that®]would have faced the adrse employment actions hati¢gnot engaged
in protected conduc¢t.Rock v. Lifeline Sys. GaNo. CV 1311833MBB, 2015 WL 6453139, at
*14 (D. Mass. Oct. 23, 2015) (citindgplazquez-Brez vDeveloperdDiversified Realty Corp.753
F.3d 265, 278 (1st Cir. 2014} ausality assumes a link between the decisiaker, the protected
activity, and the adverse action. The link consists of knowledge. To that end, tiagimgtaarty
must be aware of the protected activity that heeigelred to be retaliating agairisGerrano v.
Donahoe No. CIV. 121055 PAD), 2014 WL 4924434, at *12 (D.P.R. Sept. 30, 2014) (citing
MedinaRivera v. MVM, InG¢.713 F.3d 132, 139 (1st Cir. 201 Bponte v. Steelcase In@41 F.3d
310, 321 (1st Cir. 2014)).

Upon establishingthe prima facie case, the burdenshifting approachset forth in
McDonnell Douglas Corp. v. GregAll U.S. 792, 8003 (1973), ishenemployedSee Calero
Cerezg 355 F.3d at 26First, “a presumption of discrimination arises and the butdnifts to the
employer‘to show a legitimate, nordiscriminatory reasdrior the adverse employment action.
Natal Perezv. Oriental Bank & Tr. 291 F. Supp. 3d 215, 234 (D.P.R. 2018) (quoGudjazov.
Bristol-Myers Squibb Mfg., Inc617 F.3d 39, 46 (1st Cir. 2030) hen if the employeidefendant

makes this showingthe burderf] shifts back to the plaintiff to show that the proffered reason is
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actually pretextual, and that the plaintiff would rMwve suffered an adverse action absent
retaliatory animus.ld. (citingNassar 570 U.S. at 360The First Circuit has created a particular
method for courts tdconsider theMcDonnell Douglasanalysis in the contexdf summary
judgement’ Calero-Cerezg 355 F.3d at 26Namely, “the need to order the presentation of proof
is largely obviated, and a court may often dispense with strict attention to the-bhiftieg
framework, focusing instead on whether the evidence as a whole is sufficiemtkéoaut a
guestion for a factfindeas to pretext and discriminatory aniniusennell v. First Step Designs,
Ltd., 83 F.3d 526, 535-36 (1st Cir. 1996).

Here,the partiesagreethat there is sufficient evidence on record to support the first and
second elements of tipgima faciecasefor retaliation SeeDocket No. 58] 3 n.1; Docket No. 60
at 1.Specifically, the parties agree tAatrress prior EEO complaintare protected activitieand
the investigation anddersuspension aradverse employment actiend.

The Secretarg motion forsummary judgmenhsteadcenters orthe element of causation
andTorress burden under thdcDonnell DouglagnalysisTheSecretarnarguethata reasonable
jury couldnot find thatthe Army s reasons fomvestigating and suspendifigrreswere pretext
andthat the investigatioand suspensiowould not have occurrethbsent retaliatory animus.
Natal Perez291 F. Supp. 3d at 23deeDocket No. 57 at 2-3.

As discussed below, | find thdahe Secretaryproffered a legitimate reason for the
challenged mployment actionthat the record provides sufficient evidence to create a triable
dispute of material fact as to Riv&sanotive in requesting the investigation; and Fateshas
failed to provide enough evidence to show the remaining individetzkated against her.

The Secretaris LegitimateReason forthe Adverse Employment Action

Torres argues that the Secretaryhas not shown a nometaliatory rason for the
investigation Docket No. 60 at 3 disagreeRiveratestified that hesawTorresprovidemedical
records to two noemployeesn February 201.3DSF 1 6;Docket No. 58 at32:17-3:33When
Riveraquestionedorresabout this;Torresexplained that she was providing the records based on

anMOU. Id. Rivera then asked Isaac whether anWXisted, butsaacrespondedhat there was
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no MOU. Id. at33:4—-6.Separately, and presumalalpse in time tdhis incident, Virella notified
Rivera thatTorreswas blackmailing herd. at 33:12—14.According to Riverapoth of these
incidents—orress conduct with sharing recordmdthealleged blackmailing-motivated him to
requestheinvestigatiorbecaus@orreswas potentially violating Army policy and HIPPRocket
No. 582 at 33:10-14;DSF 5. This is clearly anon-discriminatory reasoffior initiating an
investigation

Torreschallenges Riveta testimony about hisonvesations with Isaac and Virelknd
arguedhat this evidencesiinadmissike heasay anccamot be considered on summary judgment.
Docket No.60 at 6 (citing FedR. Civ. Poc. Rule 56(e)Pavila v. Corporacion de Puerto Rico
para la Difusion Publica498 F.3d 9, 17 (1st Cir. 2012)). However, evethd ourt did not
consider this informatigrRiveratestified that heobservedlorressharing personal recordsnd
Torrescorroboratedhis testimonyby tacitly admiting to sharing personal informatioocket
No. 582 at32:17-3:33Docket No. 58 at19:18-19 (“l was doing it for so many yedis.Torres
alsotestified that two people complained about her use of obsaegealgeld. at19:13-15This
evidencealone is “enough to enable a rational factfinder to conclude that there existed a
nondiscriminatory reasdnfor requesting the investigatieATorres was potentially violating
Army policy and HIPPAMelendez v. Autogemana, Inc, 622 F.3d 46, 52 (1st Cir. 2010) (internal
guotations omitted)see also MarianiColon v. Dept of Homeland Sec511 F.3d 216, 221 (1st
Cir. 2007) (employer’s burden is one of production, not persuasion).

Becausdghe Secretarhasproffered a¢gitimate reason for the investigatidioyresbears
the burden of showinghat this reason wagretext andthat the investigation would not have
occurred absent discriminatory animiNsital Perez291 F. Supp. 3d at 234.

Evidenceof Pretext andDiscriminatory Animus by Rivera

“It is well-established in this circuit that evidence of retaliation can be direct or
circumstantial. DeCaire v. Mukasey530 F.3d 1, 20 (1st Cir. 2008) (citir@@plburn v. Parker
Hannifin/Nichols Portland Diy.429 F.3d 325, 335 (1st Cir. 2005 retext can be shown by such

weaknesses, implausibilities, inconsistencies, incoherencies, or contradictitbesemployes
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proffered legitimate reasons for its action that a reasonable factfinderradiohally find them
unwathy of credence and hence infer that the employer did not act for the asserted non
discriminatory reasorisMoreta v. First Transit of PR, Inc39 F. Supp. 3d 169, 180 (D.P.R. 2014)
(quoting GomezGonzalez v. Rural Opportunities, In626 F.3d 654662-63 (1st Cir. 2010)).
Here,there is sufficient evidendbat,whentaken together, raisa genuinalispute as to Rivera
reasorfor requesting the investigation

First,there is &leardispute ovewhenRivera became aware of Torteprior EEO activity.
SeeSerranqg 2014 WL 4924434, at *1ZY[(R]etaliating party must be aware of the protected
activity that he is believed to be retaliating agaipsRivera testified that he learned dbrress
EEO complaint against Virella on ApiiB, 2012 DSF § 29;Docket No. 582 at31:15-21.But
Torrestestified thaRivera became aware of this EEO activity in February 2013, roughly a month
before requesting the investigatid?SF{ 1; Docket No. 5& at4:12-17(“When they [Rivera]
became awafeSince day one, since the day that he became my supervisor it).2Rb&ra and
Torress testimonyis the only evidence on record as to when Rivera becaragafTorress
EEO activity. The testimony igiconsistent and wouldherefore support a fintchg of pretext.
Moreta, 39 F. Supp. 3d at 180.

This factual disputalsoraises an issuef temporal proximity. It is well established that
close temporal proximity between the protected activity and the employem acan create an
inference of causati6rwhere the two events are sufficiently close in tiemales v. Celulares
Telefonica, Inc.447 F.3d 79, 85 (1st Cir. 200&eeCalero-Cerezo 355 F.3d at 25 (temporal
proximity must bé'very closé to support inference of causatio@pmpare Sanchekedriguez v.
AT&T Mobility P.R., Inc.673 F.3d 1, 15 (1st Cir. 2012) (three months sufficient to infer caugation
with CaezFermaint v. State Ins. Fund CorNo. 153050, 2017 WL 6452411, at *11 (D.P.R. Dec.
18, 2017) (“seven months is too long to prove causal connégtidarress testimony that Rivera
became aware of her EEO activity in February and requéstethvestigatioronly one month

later is evidence thaupports an inference of causal@pcket No. 58-2 at 4:12-17.
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The second factualispute involveRRiverds behavior toward$orresafter becoming her
supervisorDocket No. 60 at 7. According Torres Rivera was nice to her before becoming her
supervisorand learning of her EEQctivity, and his attitudebecame aggressive and loud
afterwardsDSF 1 26; Docket No. 5& at5:18-20; 8:20-22. In support of this change in attitude,
Torress ceoworker, Elsa Cortes, testified that on two occasions she obsBiverh yelling at
Torresafter Rivera became TorfesupervisoPSF{ 9;Docket No. 6312 at17:1-8.This surprised
Ms. Cortes'because [Rivera had] never had that attitude with [prenlith anybody that worked
in [her] area.d.

According tothe SecretaryhoweverRiverds change in attitude wakieto his new role
and responsibiliesas Torres supervisoand was unrelated to her EEO activild¢F | 27 (citing
Docket No. 5& at 9:9-11).But because Cortes testified that she had never seen Rivera speak to
anyone like that before, and given Torsetestimony that Rivera had just become aware of her
EEO activity,a jury could reasonably find this explanation implausti®eauset supports an
inference that Rivefa change in behavigvasrelated to Torreés protected activityMoreta 39 F.
Supp. 3d at 180.

Alternatively the SecretarltighlightsRiverds demeanor as an explanation for hisdoct
towards TorresThe Secretargvesthat Riveranormally“was dramatic and used facial expression
when he talked-[that] it was his trademarkDSF | 30.But, asTorrescorrecty points out in her
objection this statement of fact fails to indicate who is testifying about Riserarnal demeanor.
PRSF 30. Thus, the court has no way of determiningthegce orauthenticityof thisstatement
of fact. Neverthelessthere is a clear weaknessthis fact because a reasonable jury could find
apparently unorthodox aggressiveness and yelling, as indicated by’ €aestdamony, to be
considered beyond medeamaticfacial expressionsvioreta, 39 F. Supp. 3d at 180.

The bottom line ighatthe facts concerningghenRiverabecame aware of TorfesEEO
complaintsas well asvhy his attitude toward$ier changedaredisputed Because these faog®

towards Riveras reasonfor requesting the investigatipthey clearly affecthe outcome of this
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retaliation suiandare thereforematerial Anderson477 U.S. at 248A fact is“materid” only if
it “might affect the outcome of the suit under the governing Jaw.”

In addition, Torrestestified that she had beétdoing this[sharing recordsfor so many
year$ without any supervisaelling herthatit was wrong Docket No. 58 at 19:1619.True,
Torresfails to present evidence that any other employees were similarly folldkesey practices.
But Torress testimony reasonably suggests that this was an accepted, or at leastamegyjesti
practice for an extended period of time, even if only with respect to her and nermibleyees.

In conjunction with the factual disputesdiscussed aboyethis apparently sudden
guestioning of Torrés sharing of personal information raises a triable issue regdriWegd s
decision torequest the investigatioA jury could reasonablyalbeit barelyjnfer that Rivera did
not actsolelyfor the purposethatthe Secretargsses but rather as retaliation for TorfesEEO
activity. Moreta, 39 F. Supp. 3d dt81 (plaintiff need not provihat retaliation was the only cause
of employets action) see also Collazo v. Bristdllyers Squibb Mfg., Inc617 F.3d 39, 50 (1st
Cir. 2010)(“To withstand summary judgment, a plaintiff need ‘pobve by a preponderance of
the additional evidence thpetaliation] was in fact the motive for the action taken. All a plaintiff
has to do is raise a genuine issue of fact as to whether [retaliation] nubtihateadverse
employment actioff. (quotingDominguezruz v. Suttle Caribe, Inc202 F.3d 424, 43@.st Cir.
2000))).Thereforethe Secretarg motion for summary judgment as it pertains to Rivera is denied
Insufficient Evidenceof Regliation by Isaac, Virella, Fernandez, Torres-Sabater and Burgos

As to Isaac, VirellaandFernandezTorresSabaterand BurgosJorreshas failed to show
sufficient evidence such that a jury could reasonably find that any of itttegrlualsretaliated
against her

Torress assertion that Isaac and Viréllaad all the motivation in the world to retaliate
conclusory and unsupported by the record. Docket No. 60Tatréesprovides no evidence to
suggest that Isaac committed an adverse action; he n@ceRiverathat there was no MOthat
would justify Torres sharing employeasedical informationwhich Torres has not alleged was an

untrue or malicious statemeMoreover, lerprior EEO complaint against Isaac occurne@011,
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two yearsheforehis minimal involvement in this cadeocket No. 1 1 14, 40. This length of time,
without more substantial evidence of retaliation, is insufficient to supporteremte of causation
between her EEO activity and Is&maconversation with RiveraCaezFermaint 2017 WL
6452411, at *11“seven months is too long to prove causal connet}idnkewise, Torress prior
EEO complaint against Virella occurred in 20666F Y 2; Docket No. 5& at4:7-9.Virella's
notice to Rivera seven years latbat Torreswas blackmailing hefails to support aeasmable
inference of retaliationeven if Virellds notice couldqualify as an adverse action rather than a
protected activityCaezFermaint 2017 WL 6452411, at *11.

Torresalsobelieves Fernandez retaliated againstiuefails to point to sufficient evidence
to support her clainTorressimply states that Fernards appointment of an investigator qualifies
as retaliatorypecause she was the only one investigated ifthéSC, and he knew that she had
a prior EEO complaint against Virell@SF { 41. But Torres provides no evidence that other
employees in the®IMSC were violating the same polisyich that an investigation would be called
for, and she'agreedhat it is reasonable for the Army to investigate when there is an allegation
that federal law has been violatedd. 142, 43. A jury could notaasonablyfind retaliatory
motive on Fernandeg’ partfrom this evidence.

The record also fails to support aokaim that TorresSabater retaliated against Torres.
TorresSabater had no knowledgeTdrress prior EEO activig. Docket No. 5& at24:8—-16.As
discussed above, without awarenessafess protectedEEO activity, TorresSabater could not
have retaliated against Torres becanfsié. Serrang 2014 WL 4924434, at *12 (D.P.R. Sept. 30,
2014) ({T]he retaliating party must be aware of the proteetdd/ity that he is believed to be
retaliating against).

Finally, Torresoffers no evidence that Burgos retaliagaghinst her when he received,
assessed, and signed the notice of proposed suspension. Burgos was the new Commander of the
1St MSC. DSF {112, 13. Burgos had no involvement in the investigation against Torres, nor did
he have any prior awareness of the investigation before becoming Commandgf.12SE3. He

acted solely on the conclusions that were provided to him by Morrero. RRSFWhea he
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received the noticdBurgos accounted fdiorress years of service and performartbenreduced
the recommendetén-day suspension to five dagsd signed the notice of proposed suspension.
DSF 11 12, 1314. This evidence in no way suggests retaliatory motive by BurgosJ@mes
offers nofurtherevidencehat wouldlead a jury to reasonably decide otherwise

Instead,Torrescontendghat there is a dispute over what information Bur@wsl Torres
Sabater relied on when deciding and issuing the proposespension-specifically, that they
relied on inadmissible hearsay. Docket No. 60 aBut, as the Secretargorrectly points out,
employers are not restricted in what type of evidence they consideravidening an employment
decision the courts hearsay rules for evidence do not apply. Docket No. @4-ZtRamirez-
Rodriguez v. Boehingher Ingelheim Pharms.,, 1425 F.3d 67,76—77 (1st Cir. 2005)(facts
considered by employers are not facts used to gle/&ruth of the matter assertgdLike the
employer in RamirezRodriguez TorresSabater and Burgos were rendering eanployment
decision whether and for how longorresshould be suspendedhus,the information they relied
on in making this decisiowould not be considered hearsa@herefore,Torress contention that
there is a genuine disputger hearsay evidence in this resfdads.

CONCLUSION

For the foregoing reasontie Secretarg motion for summary judgementBENIED as
it pertains to Rrerds involvementn this disputeandGRANTED as it pertains tésaac, Virella,
Fernandez, TorreSabaterand Burgos.

IT 1SSO ORDERED.

In San Juan, Puerto Rico, this™#ay of June 2018.

BRUCEJ.McGIVERIN
United States Magistrate Judge
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