Ortiz v. Bioanalytical Instruments, Inc. et al Doc. 79

INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF PUERTO RICO

MARIELY M. ORTIZ,
Plaintiff,

v. CIVIL NO. 15-2196 (PAD)

BIOANALYTICAL INSTRUMENTS,
INC., et al.,

Defendants.

MEMORANDUM AND ORDER
DelgadeHernandez, District Judge.

Before thecourt is defendantBioanalytical Instruments, Corp*Informative Motiori
seeking to kcludeplaintiff’s expert witness (Docket No. 36), whiplaintiff opposed (Docket No.
39). For the reasons below, thetion is GRANTED.

l. BACKGROUND

On December 11, 2018he court seMay 31, 2016, asleadline to conduct discovery
(Docket N0.18). On June 16, 2016, the parties jointly moved to extend the discovery period sc
that plaintiff would submit the expert report by July 15, 2016 and discovery conclude bgtAug
31, 2016 (Docket No. 30). The court granted the extension requested (Docket No. 31).

On August 23, 2016, the parties filed another motion to extend the discovery cutoff dat
(Docket No. 33)On August 242016 he court denieds insupported the partiagquest, allowing
them to refile’including all discovery conducted to date and listing all pending discbseryhat
the court could determine if additional time for discovery was warrantedk@ No. 33). On
August 29, 2016the parties complied (Docket No. 34)ipulatingthat plaintiffwould submit her

expert report by September 15, 201 at  3.b.) and that all discovewould conclude by
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October 31, 20160n August 31, 2017 hie court granted their proposed modifications (Docket
No. 35).

On October 31, 2017, the last day of discovery, defendant moved the court to exclud
plaintiff’s expert witness Ménica ParraFigueroa— because plaintiff only announced her as an
expert but didnot produce her expert repofDocket No. 36) Plaintiff counteed that she
produced her expert report the last day of discovery at 2:42andnthat asuch, defendarg
motion lacks merit. Plaintiff iplain wrong.

1. DISCUSSION

Rule 2§a)(2)(D) of the Federal Rules of Civil Procedstates that a party must provide
its expert disclosures at the time and in the semudmat the court ordersind that absent a
stipulation or a court order, the disclosures must be made: (i) at leagy90efore the datetse
for trial or for the case to be ready for trial; or (ii) if the evidence is intenaleti/ g0 contadict
or rebut evidence on the same subject matter identified by another party under R(®3(Bj @
(©), within 30 days after the other pagylisclosureThese provisions aenforced througiRule
37(c)(1) of the Federal Rules of Civil Proceduaecording tavhich:

[i]f a party fails to provide information or identify a witness as
required by Rule 26(a) or (e), the partynt allowed to use that
information or witness to supply evidence on a motion, at a hearing,

or at a trial, unless the failure was substantially justified or is
harmless.

Fed.R.Civ.P. 37(c)(1).

As stated above, the parties had udtitober 3, 2016 to conduct discovery. And plaintiff

1 The court wishes to note its frustration with Bionalyticestruments, In¢s “Informative Motiori —which is realy
a motion to exclude an expert witnesss it is devoid of any factual and legal analysis, citesno case law in
support of the request.
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had to submit her expert report by September 15, 2Bd@nthe record, plaintiff did nadisclose
all of the expert materiawithin that period. The baselindor noncompliance is mandatory

preclusion. See SantiageDiazv. Laboratorio Clinico y De Referencia Del Este And Sara Lépez,

M.D., 456 F.3d 272, 276 (1st Cir. 2006)(so noting).

Plaintiff alleges that orOctober 31, 2016- a few hours before the expiration of the
discovery period- sheemailed defendarg attorney a copy of plaintiff experts report(Docket
No. 39 at p. 1. But apart from requiring a party to disclose to other parties the identity of any
person who may be used at taglarexpert,Rule 26requires that such discla® be accompanied
by a written reportSee Fed.R.Civ.P. 26(a)(2)(B).

Finally, Ms. ParraFigueroas reportwas produced afterxpiration of the courset period
for plaintiff to produce her expert report and just a few hours before thetexpioathe cutofto
conduct discoveryeffectively compromisinglefendarits ability to carry outcomplete expert
related discovery within tlat period. No persuasive reason has been proffered for the late
disclosure.In consequenceheuntimelinesssubjectdMs. ParraFigueroas testimony toRule 37
exclusion

[11.  CONCLUSION
Considering the totality afircumstancegyntimelinessannot be considered harmless.

this way, defendant’s motion at Docket No. 36 is granted.

2 Specifically, the rule requires that the written report contain:
a complete statement of all opinions to be expressed and the basis and reasons
therefor; the data or other information considered by the witnessnminipithe
opinions; any exhibits to be used as a summary of or support for the opinions; the
gualifications of the witness, including a list of all publications autthdmg the
witness within the preceding ten years; the compensation to be péie fstudy
and testimony; and a listing of any other cases in which the witnegsgidied
as an epert at trial or by deposition within the preceding four yedds.
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SO ORDERED.
In San Juan, Puerto Ridjs 18th day of September, 2017.
S/Pedro A. Delgadélernandez

PEDRO A.DELGADO-HERNANDEZ
United States District Judge




