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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF PUERTO RICO

ANTONIO BABIN DE JESUS,
Plaintiff,

v. Civil No. 15-2231BJIM)

CONFESOR LASALLE RUIZ, et al,
Defendant.

OPINION AND ORDER
Antonio Babin de Jesy$Babir’) brought this action againdefendarg Confesor L&alle

Ruiz, Diana Nieves Curbelo, and the conjugal partnership they &leging breach of contract
dolo, and duresdDocket No. 1Babin later addedamie Alcover(* Alcover”) as a codefendant
alleging that Alcover breached a contrad@ocket No. 25Alcover has moved for summary
judgment on the issue of whether tBabirns claim against him isbarredby the statute of
limitations Docket No. 66 at IThis case is before me on consent of the parDexket No. 33
For the reasasdiscussedelow,Alcover s motion for summary judgment@RANTED.
SUMMARY JUDGMENT STANDARD

Summary judgment is appropriate when “the movant shows that there is no genuine dispute
as to any materidhct and the movant is entitled to judgment as a matter of law.” F&IVRP.
56(a).A fact is material only if it “might affect the outcome of the suit under the govelanng
and “[a] ‘genuine’ issue is one that could be resolved in favor of gatréy.” Andersorv. Liberty
Lobby, Inc, 477 U.S. 242, 248 (19868}alero-Cerezov. U.S. Dep’t of Justice355 F.3d 6, 19 (1st
Cir. 2004). The court does not weigh the facts but instead ascertains whether the “esidecce
that a reasonable jury could return a verdict for the nonmoving padsgry/v. Dalton, 58 F.3d
748, 751 (1st Cir. 1995 nder Rule 56(a), summary judgement is propéethe pleadings,
depositions, answers to interrogatories, and admissions on file, togetinénengtffidavits, if any,
show that there is no genuiissue as to any material facDonateRomerov. Coloradq 856 F.2d

384, 386 (1st Cir. 1988).
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“[A] party seeking summary judgment always bears the initial responsibility of infgrmin
the district court of the basis for its motion, and identifying those portions of\tiepee] . . .
which it believes demonstrate the absence of a genuine issue of nfatgriaCrawfordEl v.
Britton, 523 U.S. 574, 600 n.22 (1998) (quoti@glotex Corpyv. Catrett 477 U.S. 317, 323
(1986)); Fed. R. Civ. P. 56(c)(1). Once this threshold is met, the burden shifts to the nonmoving
party, who “must do more than simply sholmat there is some metaphysicalutb as to the
material facts."Matsushita Elec. Indus. Ce. Zenith Radio Corp.475 U.S. 574, 586 (1986).
However, the court draws inferences and evaluates facts “in the light mostbiavto the
nonmoving party,’"and an evaluating court may not “superimpose [its] own ideas of probability
and likelihood (no matter how reasonable those ideas may be) upon the facts of thelreaoyd
58 F.3d at 751Greenburgv. P.R. Maritime Shipping Auth835 F.2d 932, 936 (1st Cir. 1987).

BACKGROUND

Except where otherwise noted, the following facts are drawn from the padaes Rule
56! submissiong.The facts giving rise to this case are largely undisputed.

Confesor Lasalle and his wife purchased Babstake in Angeles Divinos Home Health
Services, Inc(“ Angeles Divino¥) for $225,000 in June of 201BSUF 1 1. Themoney was to be
paid intwo installments of $25,000 eacand one balloon payment of $162008SUF § 6 On

June 24, 2013, Babin was arrested in Georgia and needed money for a criminal 8RASYF

! Local Rule 56 is designed to “relieve the district court of any resptitystoiferret through the
record to discern whether any material fact is genuinely in dispgbkél'Capital Market Inv. v. Gonzalez-
Toro, 520 F.3d 58, 62 (1st Cir. 2008). It requires a party moving for summary judgmenbhopacy its
motion with a brief statement of facts, set forth in numbered paragraphs@puited by citations to the
record, that the movant contends are uncontesmtedmaterial. D.P.R. Civ. R. 56(b), (e). The opposing
party must admit, deny, or qualify those facts, with record support, pphalgygparagraphd. 56(c), (e).
The opposing party may also present, in a separate section, additionakfdotsh sn searate numbered
paragraphsld. 56(c). While the “district court may forgive a party’s violation of a lacdé,” litigants
ignore the Local Rule “at their perilMariani-Col6n v. Dep’t of Homeland Sec. ex rel. Chertoffl F.3d
216, 219 (1st Cir. 2007).

2Babin's Statement of Uncontested Facts 8BF”), Docket No.25; Alcover’s Statement of
Uncontested Fact§"ASUF”), Docket No. 67 Babin's response to Alcover'Statement ofFacts
("BRASUF"), Docket No. 76.
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1 8.Babin then gave his sister Maria power of attorney in order to givednability torenegotiate
the sales contract for the shares of ArgdDivinos ASUF 1 4, 15 Babinwantedto renegotiate
the sales contract because he needed $50,000 for a defense attorney to representgendindnis
trial for drugrelatedoffencesBRASUF { 4.Because Babin was incarceratgdhe timeBabin's
sister Maria, acted in his place and hiréddcoverto renegotiat¢he remaining payments from the
sale of Angeles DivinofASUF § 4-6;BRASUF 14-6.

Alcover contacted LaSallg attorneys and then td\diaria that if the original ontract was
to be modifed, La%lle was only willing to pay $50,000 to settle the remaining debt for the sale
of AngelesDivinos. BRASUF | 7. Babin believes that Alcover lied to his sistenen Alcover
noted that the reason that LaSalle was only offering $50,000 was that Laggitehave to file
for bankruptcy in the near futurBRASUF  15.0n October 23, 2013, Maria Babsigned the
amended contract, whigleduced thgemaining monies owed from the sale of Angeles Divinos
from $187,000 to $50,000d. § 18. On the same daMaria Babin realized that Alcover had
“deceived heérbecause he had also been paid a fee by Confesor LddaNel9. Babin was
notified of Alcovefs conduct two months lateéd. I 20. Babiradded Alcover as a codefendant in
his suit for breach of contract and duress against Confesor Lasalle on June AS2(A Y.3.

DISCUSSION

Babin alleges that Alcovebreached his professional services contract and in doing so
engaged in fraucdASUF 9 8 Specifically,Babin alleges that Alcover did not protect his client
interests because Alcovélied” to Babiris sister when Alcover told Maria that Confesor Lasalle
would file for bankruptcyASUF 15 Babin alleges that this lie duped Maria into accepting
$50,000 fom Lasalle in order to settle the debt between Babin and LeBRIERSUF116-8, 15
19.Alcover contends that this action is actually a claim of attorney malpracteguerading as
a breach of contract claim and therefore is fatally barred by the stétutetations. Docket No.
66 at 5.

A breach of contract claim and an attorney malpractice claim operate ufféeendi

statutes of limitationdJnder Puerto Rico law, a cause of action for breach of contract consists of
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three elementsi(1) a valid contract, (2) a breach by one of the parties to the contract; and (3)
resulting damagesMega Media Holdings, Inc. v. Aerco Broad. Cor@52 F.Supp.2d 189, 199
(D.P.R. 2012)There is generallg fifteenyear statute of limétions br contractrelated disputes
See3l L.P.R.A. 8 5294Conversely,in Puerto Rico,’[ p]rofessional malpractice actions are
governed by sec. 1802 of the Civil Co8&,L.P.R.A. 85141....”"Rosa v. Hospital Auxilio Mutuo

de Puerto Rico, In¢620 F. Supp. 2d 239, 248 (D.P.R. 2009) (quofntgga et al. v. Pou et al.

135 D.P.R. 711 KR. 1994)). Pofessional malpractice actions are governed by sec. 1802
“regardless of whether a contract is involve@oncilio de Salud Integral de Loiza, Ine.
Feldsman, Tucker, Leifer, Fidell, LI.2018 WL 1183674 (D.P.R. 2018ppeal filed,No. 18-

1341 (1st Cir.April 23, 2018; see als&Chévere v. Catald,5 P.R. Offic. Trans. 57387-588 P.R.

1984) Colon Prieto v. Géigell5 P.R. Offic. Trans. 313, 320—-32.R.1984).Article 1802 states

that actions deriving from the fault or negince of an attorney have a eear statute of
limitations. 31 L.P.R.A. 8§ 5298. The year begins when the injured party has both notice of his or
her injury and’knowledge of the likely identity of the tortfeasbiVelazquez v. Schindler Corp. of
Puerto Rico 968 F. Supp. 2d 475, 477 (D.P.R. 2013).

Accepting as truethe allegatios that Alcover intentionally deceivedlaria Babin,
Alcover's conduct still does not amount to fraud in the formation of a confraetto Rico law
characterizes fraud, or dolo, as a type of contractual deceit and distinguishesnbé&&ud
occurring during the formation of the contract and fraud occurring in the course ofrgrte of
the contact.Dialysis Access Center, LLC v. RMS Lifeline, 1688 F.3d 367, 378 (1st Cir. 2011).
There is fraudn the formation of a contract when byords or insidious machinations on the part
of one of the contracting parties the other is induced to execute a contract whait Wwe would
not have madé.P.C.M.E Commercial SE v. Pace Membership Warehds2 F. Supp. 84, 92
(D.P.R. 1997)Fraudcan vitiate consent and thus make a contract invé@éd31 L.P.R.A. 8 3404.
Alcover was merely Babis attorney; he was not one of the contracting parties in relation to the
renegotiation of the debt obligation between Babin and LasdEace Membership Warehouse

952 F. Supp. a®2 (there is dolo in the formation of a contract when“lyords or insidious
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machinations on the part ofie of the contracting partiése other is induced to execute a contract
which without he would not have mddemphasis added)). Therefore, he cannot bawemitted
a fraudulent breach of contract.

As Alcover acknowledges, he was undarethical obligatiomo protectBabiri s interests
Colon Prieto v. Geigell5 P.R. Offic. Trans. 313 (P.R984)(“The existence of an attornelient
relationship gives rise duties includintfo be skillful and careful; to inform his client@ltt his
fees;to protect the interests of his clietd;carry out instructions by all proper means; to consult
the client on all doubts which do not fall within the attorsegliscretion; to keep the client
informed onall necessary mattefs. However, ly breaching this duty to protect his client
interests, Alcover is only guilty of malpracticegardless of whether he had a contract with Babin
SeeConcilio de Salud Integral de Loiza, 2018 WL 1183674t *3 (D.P.R. 2018)Geigel 15
P.R. Offic. Transat 313.Legal malpractice claims are governed by Article 1802 of PuertdRico
Civil Code and have a statute of limitations of one year. 31 L.P.R.A. § B2 Babin knew
that Alcover had comntied malpractice in Octobaf 2013 and Babin knew that Alcover had
deceived them two months latASUF {18-20 Alcover was addediia an amended complajnt
as a codefendant in this case on June 9, Z8UF § 3 Babin filed hissuit against Alcoveover
two years after the statute of limitations lar@adyrun, andhushis claim for attorney malpcéice
against Alcover igime-barred.As Alcover has shown that there is no genuine dispute over the
dates in question, he is entitled to judgment aster of lawFed. R. Civ. P. 56(a).

CONCLUSION

For the foregoing reasomslcover’'s motionfor summary judgment ISRANTED and
Babin's claimsagainst him are dismissed.

IT 1SSO ORDERED.

In San Juan, Puerto Rico, this™gay of June, 2018.

BRUCEJ.McGIVERIN
United States Magistrate Judge
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