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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF PUERTO RICO

JOSE B. MONTOYO RIVERA
Plaintiff,

V- Civil No. 16-1199(BJM)
PALL LIFE SCIENCES PUERTO RICO,
LLC

Defendant

OPINION AND ORDER
José B. Montoyo Rivera Klontoyo”) brings this actiomagainst PalLife Sciences

Puerto Rico, LLC(*PLS"), alleging violation of theAmericars with Disabilities Act
(“ADA") , 42 U.S.C. § 12101; Law 44 of July 2, 1985 (“Law 4#R. LawsAnn. tit. 1,§
501; and Article 1802 of the Puerto Rico Civil Cogérticle 1802"), P.R. Laws Annitt
31, 85141. Docket No. 40'Am. Compl.”).PLS moved to dismiss tieticle 18@ claim,
Docket Na. 61, 76 (“Mot.”), and Montoyo opposed. Docket No(‘&pp.”). The parties
consented to proceed before a magistrate judgeket Ne. 30, 31.

For the reasons set forth beldive motion to dismiss Montoyo’s Article 1802 claim
is granted.

MOTION TO DISMISS STANDARD

Tosurvive a Rule 12(b)(6) motion, a complaint must allege “a plausible entitlement
to relief.” Bell Atl. Corp.v. Twombly550 U.S. 544, 559 (2007).cdurt mustaccept wel
pled factual allegations in the complaint as true and make all reasorfebba@es in the
plaintiff's favor.” Miss. Pub. Emps.’ Ret. Sys. v. B&i. Corp, 523 F.3d 75, 85 (1st Cir.
2008).While a complaint need not contain detailed factilagations to surviveismissal,
a plaintiff's “obligation to provide the grounds of his entitlement to relief regummere
than labels and conclusions, and a formulaic recitation of the elementawseaof action
will not do” Twombly 550 U.S. at 555 (internal citation omittedhe court need not

accept as true legal conclusions or “naked assertions’ devoiduahér factual

Dockets.Justia.com


https://dockets.justia.com/docket/puerto-rico/prdce/3:2016cv01199/124203/
https://docs.justia.com/cases/federal/district-courts/puerto-rico/prdce/3:2016cv01199/124203/89/
https://dockets.justia.com/

Montoyo Rivera v. Pall Life Sciences Puerto Rico, LLCiyil No. 16- 1199(BJM) 2
enhancement.’Ashcroft v. Igbal556 U.S. 662, 678 (2009) (quotimgrombly 550 U.S. at

557) (internal alteration omitted)ylaldonado v. Fontane$68 F.3d 263, 267 (1st Cir.
2009).The complaint must allege enough factual content to nudge a claim acrass the |
from conceivable to plausiblégbal, 556 U.S. at 680The plaintiff must show more than
the “sheer possibility that a dant has acted unlawfullyld. at 678 “Where the weH
pleaded facts do not permit the court to infer more than the mere possibility of midconduc
the complaint has allegedbut has not shom—that the pleader is entitled to reliefd. at
679 (internal quotations and alterations omitted).
BACKGROUND

Montoyo is a 55/earold handicapped employee who woet$LS. Am. Compl.
11 7, 11. Since birth, Montoyo has suffered frmongenital malfomation and deformity
of the bones in his right arinld. 11 9, 11. As a result, Montoyo’s right arm and shoulder
are smaller and weaker than an average twherhis condition limits Montoyo from
engaging in a number of activities and impairs him froifing heavy objects” and
preforming tasks “involving fagbace repeated or rotational movements with both his right
arm and shoulderId.

Montoyo has been an employeePitS since September 1997d. § 14.When
Montoyo started working at PLS’s Buifdy No. 2 (“Building No. 2”), he informed the
department of human resources of his condition and wass assigned to work as a
materials handler to accommodate his limitatidds{f 15-16. Subsequent]yn March
2005,Montoyo wageassigned to work in the assembhe due to a workforce reshuffling
Id.  18. Following this reassignment, Montoyo complaioé@ain and allowedPLS to
access his medical records to provide evidence of his conditiofi.20. This medical
evidence allowed Montoyo to be reassigned in May 2006 to thd@gmosf materials

handler for Building M. 2.1d. T 21.

! Montoyo was initiallyan employee of Pall Biomedical, IN¢PB”), but in2006all of
PB’s assets and employeexluding Montoyowere transferred to PLS.
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Montoyo worked at Building No. 2 until November 2014, when PLS sold it to
Haemonetics Corpd. 1 25.This sale caused dhtoyoto be reassigned ®LS’s Building
No. 4, to work as a shipping matersahandlerld. § 26. This new assignmewas too
strenuous for Montoyo and so he requested reasonable accommodatiohufran
resources and the plant manadgr{{ 26-28.Montoyo did not receive definitive answer
to his requestdd.

In February 2015,saa result operformng the same t&s that caused him pain,
Montoyo*“collapsdd] due to pain in his right should&td. § 28.Montoyo soght treatment
from Dr. Milton Rodriguez(“Dr. Rodriguez”), a chiropractogue to his collapsdd. 1
29-30.He was also referred by PLS to Dr. Dennise Momdelf'Dr. Monserrate”) a
psychiatristand physical therapistfor evaluation.Id. Dr. Rodriguez concluded that
Montoyo could not lift, pusfor pull objectsveighingover 15poundsandcould not raise
his arm over shoulder levdd. Additionally, Dr. Monserrate determidehat Montoyo
should be reassigned to a job position that “widaé more compatible with his disability
Id.

In May 2015, due to PLS’s inaction, Montoyo regedsteatment from the State
Insurance Fund (“SIF”")d.  34. When Montoyo made PLS’s administration aware of his
decision, PLS told him that he would be reassigned to the assembly line in Buildihg No.
and that his salary and benefits would be redulced] 37. As a result, Montoyéled a
work-related claim wititheSIF and claimed problems with balms, particularlpveruse
of his left arm.Id. § 38.The SIF’s physicians determined that Montoyo suffered from
“work-related sprains in his right arm and shoulder, as well wsrkrelated cervical
sprain” The SIF recommendedthat PLS provide Montoyo with a reasonable
accommodationd. 1138-39.

Following this action, Montoyo continued receivimgatmenfrom Dr. Rodriguez,
who modified one of his recommendat®by stating that Montoyo’s conditiohas

worsenedthathe canonly occasionalllift objectsweighingless than 10 pounds, that he
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cannot lift anythingover his headvith his right arm, that heannot perform repetitive
right-arm movementsand that he cannot push or pull any obyeeighingove 10 pounds
Id. T 40. Additionally, Montoyo was examined in April 2016 by Dr. Monserate she

determined that Montoyo is now suffering from Thoracic Outlet Syndrome.

DISCUSSION
PLS seeks dismissal of Montoyo’s Article 1802 claim on the basis thatnot

cognizable because it arises out of the same facts as [his] claims under tlaad Da&w
44 Mot. 3. Montoyoarguesthat the First Circuis decisionin Mufioz v. Sociedad
Espafiola de Auxilio Mutuo y Beneficiencia de PaR1 F.3d 49 (1st Cir2012), counsels
a different result. Opptl. Article 1802 of the Puerto Rico Civil Code states that “[a] person
who by an act or omission causes damages to another through fault or neghgdinoe s
obliged to repair the damage done.” P.R. La&ns. tit. 31, 8 5141.In regards to claims
allowed under Article 1802, the Puerto Rico Supreme Court, and not the federalisourts,
the authoritative source of laBee PagaiColon v. Walgreens of San Patricio, In697
F.3d 1, 18 {st Cir2012).The Puerto Rico Supreme Courasheld that:

when [a]cause of action arises from a contractual or any other type of

relationship, Puerto Rico Civil Code sec. 1802 constitatgeneral source

of law on the basis of whichmotional distress damages nizgy/ claimed

as long as . . . theris no applicable special lassuch as a labor lawhat

may pohibit or limit such a claim.
Pagan-Renta v. Walgreens90 DP.R.251, P.R. Offic. Trans. (2014).

The purpose of Lawi4 is to protect employedsom discrimination based on a
disability. P.R. Lavws Ann. tit. 1,8 502. Al the remedies undéLaw 100,” P.R. Laws Ann.
tit. 29, § 146 are the same as the remedies available to an employee claiming

discriminationunder Law 44. P.R. Laws Ann. tit, 8§ 511.In Garcia Pagan v. Shiley

Caribbean etc, 22 P.R. Offic. Trans. 183 (1988), thkintiff sought“pecuniary, bodily
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and mental damages” through Law 108e Garcia Pagancourt explained that originally
thePuerto Rico Civil Rights A¢tP.R. Laws Ann. tit. 1 88 £3.9,provided only for criminal
liability. 1d. at 190. But this changed when the Puerto Rico Supreme Court’s decision in
Muriel v. Suazp72 D.P.R. 370 (1951), opened the doors to civil actions for discrimination
under Article 1802ld. at 191.

Subsequently,hie Puerto Rico Civils Rights Act was amended to incorporate the
holding in Muriel. Additionally, another amendment was proposed to extaedCivil
Rights Acts remedies‘to cases of discrimation in employment[,]” but ifailed because
“[t] he legislativehistory indicate[d] that the lawmakers understdbdt the recently
approved ActNo. 100 of 1959 establishedjually ampleemedies to avoid discrimination
in employmentand to compensate the aggrieved parti€afcia Pagan 22 P.R. Offic.
Trans. at 19P2. The Garcia Pagancourt reasoned that the legislature “acknowl|¢dige
that the remedy provided by [Law 100] was going to have the same scope as the one
allowed in Muriel].” 1d. at 198.

Having examined the legislative histotlye Puerto Rico Supreme Cotgiteratel
“the existencén Puerto Ricoof a cause of action for damages based on discrimination in
employment, especially recognized through Act No. 100" and reaffithre holding in
Muriel andOImo v.Young & Rubicam of P.R., IndA0 P.R. Offic. Trans. 965 (1981he
Puerto Rico Supremead@rt also expressly statéthat the Legislative Assembly approved
a remedial scheme with all the necessary means to redress the victims for the damage
suffered as a result of discrimination in employtieGarcia Pagan 22 P.R. Offic. Trans.
at 200.

Similarly, Chief Justice Hernandez Denton set forth in his concurring opinion in
Santini Rivera vServ. Air., Inc. 37 P.R Offic. Trans. 1(1994)the holding of Porto &
Siruano v. Bentley P.R., Ind.32 D.P.R. 331, 342, 32 P.R. Offic. Trans.__ (1992)s a
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general rule, in the face of conduct by an employer that has been typified andegaebyli
special labor legislation, the employee only has recourse to the religtl &caand is
barred from sdeng additional compensation under sec. 180@nternal alteration
omitted). After noting Chief Justice Hernandez Denton’s concurrenceRdganRenta

court expressly concludéthat when this Court has construed a special labor or-abor
management lawnithe context of the remedy sought, it has been consistent in construing
the statute restrictively. That is, we have refused to accept the thesis lhatrttaker left

the door open to any other relief or cause of action provided by a general skdgén®
Renta 190 D.P.R. 251, P.R. Offic. Trans. (2014) (emphasis in origiméted).

The weight of autbrity in this dstrict is consistent withPuerto Rico Supreme
Court precedent, holdintpat an Aticle 1802 claim cannot be litigated concurrently with
a specialized labor law, such as EMLA or Laws 44 and 80, when both claims arise from
the same tortious condu&eeAguirre v. Mayaguez Resort & Casino, Ins9 F. Supp. 3d
340, 357 (D.P.R. 20)4VelezSepulveda v. GlaxoSmithKline P.R., Jri¢0.13-1909, 2015
WL 4389529, *8 (D.P.R. July 15, 2015). These decision are in accord3aittia Pagan
andPaganRenta To be sure, aparlier decision in thisistrict determined that an Article
1802 claim could be litigated concurrently with Laws 100 andP@§an-Alejandro v. PR.
ACDelco Serv. Ctr., Inc468 F. Supp. 2d 31830(D.P.R. 2006)But the presiling judge
in Pagan-Alejandrdaterdecided to followtheview of the majority of courts in thidistrict
in Medina v. Adeccd®61 F. Supp. 2d 162, 176 (D.P.R. 2008).

In this caseall claims presented by Montoyo arise from a contractual employee
employer relationship, which places this case squarely with the rule pheleagan Renta
And Law 44 is the type of specialized adaw to which the Puerto Rico Supreme Court
refers to inPaganRenta Since the remedies alloweldy Law 100 and 44 are the same,

P.R. LawsAnn. tit. 1,8 511, Montoyo may not bringn Article 1802 claim concuwently
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with a Law 44 claimbecause Law 44rovides all of the remedies available for
discrimination inemployment by reasoof a disability and because he does not suggest
that his 1802 claim alleged tortious conductided from that which underliesis Law 44
claim.

To be sure, Montoyo citddufiozto suggest that it counsels a different redalt.
Mufoz the district court allowed the plaintiff to bring both an ADEA claim and an lartic
1802 claim. e First Circuit determirtthatthis decisiorfdid not qualify for plain erraf
Mufioz 617 F.3dat 60.The plain error rule allows aappellate court to “notice errors to
which no exception has been taken, if the errors are obvious, or if they otherwise seriously
affect the fairness, integrity, or public reputation [of the] judicial procegsdi United
Statesv. Atkinson 297 U.S. 157, 160 (1936The court inMufiozdetermined that the
district court’sdecisionwas not plainly erroneous becausdair specificreasons(1) the
casedefendants cited on appedaRosario v. ValdesNo. CIV. 0#1508CCC,2008 WL
509204 (D.P.R. Feb. 21, 2008), which held that an Article 1802 claim could not be litigated
concurrentlywith Laws 17, 80, 100 and 69was obscure; (2) neither party raised the issue
at trial, (3) there was little jurisprudence on the issue at time tof trial; and (4) the
appellant’s affirmative conduct at trial suggested an Article 1802 claam wwdeed
available.See Mufiaz671 F.3d at 60.

In contrast, the four factors on which the couimiozgroundedts determination
are not present in this casedeedthe isse has beeraised byPLS and not waivedand
PLS has not suggested th&tontoyo has a cognizabl@rticle 1802 claim.SeeVelez
Sepulveda2015 WL 4389529at *7; Aguirre, 59 F. Supp. 3d at 35And importantly,

Pagan Renta-which clarified much of thé&uerto Rico law at issue heravas decided
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after Mufioz SeeVelezSepulveda2015 WL 4389529at *7 n.17 (“Any doubts raised by

Mufiozhave been settled by the Supreme Court's recent decigt@agam Color).

Thus,PLSs motion to dismiss Montoyo’s Article 1802 claim for failure to state a

claimis granted.

CONCLUSION
For the foregoing reasonshe motionto dismiss the Article 1802 clainms

GRANTED.
ITIS SO ORDERED.
In San Juan, Puerto Rico, thf¥ Bay ofFebruary 2017.

BRUCEJ.McGIVERIN
United States Magistrate Judge
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